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KATE W. GOODWIN ET AL. VS. ELEANOR FOX ET AL., &¢. ee 


1 Pleas in the circuit court of the United States for the north- 

ern district of Illinois, held at the United States court-rooms, 
in the city of Chicago, in the district aforesaid, before Hon. Walter 
Q. Gresham, judge of the United States circuit court for the seventh 
circuit, and Hon. Henry W. Blodgett, district judge of the United 
States for : said northern district of “Tllinois, on Tuesday, the twenty- 
ninth day of July, in the July term of said court, in the year of our 
Lord one thousand eight hundred and eighty four, and of our Inde- 
pendence the one hundred and ninth year. 


WILLIAM H. BRADLEY, Clerk. 


KATE W. GooDWIN ) tn Cheeni 
US, va O S , « : >?) . 
: ‘ : . riginal Bill. 
I. WittARD Fox and Exteanor Fox ae 
and 


I. Wittarp Fox and ELEANor Fox 
US. | 
KatE W. Goopwin, CHARLES S. GoopwIn, SARAH }Cross-Bill. 
EK. R. Smith, Charles M. Smith, and Samuel H. 
Fox. J 
NoRTHERN District oF ILLINOIS, ss: 
Be it remembered that on the seventeenth day of February, 1877, 
came the complainant, by her solicitors, § and filed in the office 
2 f the clerk of the circuit court of the United States for the 
tea district of Illinois, at Chicago, in said district, her 
bill of complaint in said above-entitled cause; which said bill is in 
the words and figures following, to wit: 


o Bill to Foreclose Mortgage. 


UNITED STATES OF AMERICA, E.. 
Northern District of Illinois, { * 


In the Circuit Court of the United States for the Northern District 
of Illinois, to the March Term, A. D. 1877. In Chancery. 


Kate W. Fox vs. I. Wi~ttARD Fox and ELEANOR Fox. 


To the judges of the circuit court of the United States for the 
northern district of Illinois, in chancery sitting: 

Kate W. Fox, of Oneida, in the State of New York, and a citizen 
of the State of New York, brings this her bill of complaint against 
I. Willard Fox and Eleanor Fox, both of Ela township, in the 
county of Lake and State of Illinois, and citizens of the said State of 
Illinois, residing in the said northern district of the said State of 
Illinois. 
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And thereupon your oratrix, the said Kate W. Iox, complains 
and says— 

That heretofore, to wit, on the 20th day of February, A. D. 1869, 
the said I. Willard Fox became and was indebted to one Samuel H. 
Fox and one Henry W. Fox, then doing business under the firm 
name and style of Fox & Co., in the sum of sev enty thousand dol- 
lars, and it was then and there agreed by and between the said 
I. Willard Fox and the said Fox & Co. that the said Fox & Co 
should take up, pay, and discharge certain indebtedness of the said 

I. Willard Fox then due and owing from him to other persons 
4 to the amount of about sixteen thousand dollars, paying such 

indebtedness at the rate of one hundred cents on the dollar; 
and that they should also take up, pay, and discharge the further 
sum of about thirty thousand dollars of other indebtedness of the 
said I. Willard Fox then due and owing and to become due and 
owing to other parties, paying and taking up the said last-mentioned 
indebtedness at the rate of fifty cents on the dollar. 

And your oratrix further shows that on the day and year last 
aforesaid the said J. Willard Fox was the owner in fee simple of the 
lands and premises known as the Lake Zurich farm, in the county 
of Lake and State of Illinois, and hereinafter mentioned and de- 
scribed as the Lake Zurich farm; and also of the premises known 
and described as lot No. two (2), in block No. 20, in Bushnell’s Addi- 
tion to the city of Chicago, in the State of Illinois, and further 
known as number 376 North LaSalle street, in said city; and the 
said I. Willard Fox was also then and there the owner of and 
possessed of a certain stock of goods, wares, and merchandise and 
store fixtures in said city of Chicago, together with certain notes and 
book accounts connected with and growing out of the business then 
and theretofore carried on by the said I. Willard Fox in connection 
with the said stock of goods and store fixtures. 

And your oratrix further shows that, the said I. Willard Fox 
being indebted as aforesaid and being seized and possessed of he 
property and effects above mentioned, “it was then and there agreed 
by and between the said I. Willard Fox and the said Fox & Co. 
that, for the purpose of paying and securing to the said Fox «& Co. 

the payment of the said sum of seventy thousand dollars 
D so due to the said firm from the said I. Willard Fox as afore- 

said and the further sum or sums to become due to the said 
Fox & Co., after paying, taking up, and discharging the indebted- 
ness so due from the said I. Willard Fox to other persons in man- 
ner and form as hereinbefore stated and set forth in that behalf, the 
said I. Willard Fox should then and there make, execute, and de- 
liver to the said Samuel H. Fox a good and sufficient warranty deed 
or deeds conveying to the said Samuel H. Fox the said Lake Zurich 
farm and the said premises hereinabove described as No. 376 North 
La Salle street,in the said city of Chicago, and should also then and 
there sell and assign to the said Samuel H. Fox the stock of goods, 
wares, and merchandise, store fixtures, notes, and accounts above 
mentioned, with full power and authority to the said Samuel H. 
Fox, at such time and in such manner as he should deem best, to 
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sell, collect, and convert the said goods, wares, and merchandise, 
store fixtures, notes, and accounts and the said La Salle-street prop- 
erty into money, and to apply the proceeds and avails of such sales 
and collections to the payment of the said indebtedness so due and 
owing and to become due and owing from the said I. Willard Fox 
to the said Fox & Co. by virtue of the premises aforesaid; and, fur- 
ther, that if the said I. Willard Fox should, within six months from 
the date of said agreement, pay to the said Fox & Co. the full 
amount of the indebtedness then due and to become due as afore- 
said, or such portion thereof as should at the expiration of the said 
period of six months remain due and unpaid, that then the said 
Samuel H. Fox should reconvey to the said I. Willard Fox the said 

Lake Zurich farm; but in case of default in such payment or 
6 any part thereof, that then the said Samuel H. Fox might 

immediately foreclose all the right, title, and interest and 
equity of redemption of the said I. Willard Fox in and to the said 
Lake Zurich farm. 

And your oratrix further shows that, in pursuance of the said 
last-mentioned contract, the said Fox & Co. did immediately there- 
after pay, take up, and discharge the said sum of sixteen thousand 
dollars of the indebtedness of the said I. Willard Fox, due to other 
persons, as in the said agreement mentioned, at the rate of one hun- 
dred cents on the dollar; and they did also then and there pay, 
take up, and discharge other indebtedness of the said I. Willard 
I’ox, due and owing from him to other persons, to the amount of 
thirty thousand dollars, as in said contract mentioned, at the rate 
of fifty cents on the dollar of the amount thereof. 

And the said I. Willard Fox and Eleanor Fox, his wife, did then 
and there, in further pursuance of the said contract, make, execute, 
and deliver to the said Samuel H. Fox deeds of conveyance, thereby 
conveying to him in fee simple the said Lake Zurich farm and 
the said La Salle-street property; and the said I. Willard Fox did 
also then and there sell and assign to the said Samuel H. Fox the 
goods, wares, and merchandise, store fixtures, notes, and accounts 
in the said contract mentioned. All of the said conveyances and 
assignments so made to the said Samuel H. Fox were made upon 
the terms and conditions and for the uses and purposes in the said 
contract in that behalf mentioned and set forth as aforesaid. 

Your oratrix further shows that she has been informed and _ be- 
lieves it to be true that afterwards and at or about the date last 

aforesaid it was further arranged and agreed by and between 


7 the said I. Willard Fox and the said Fox & Co. that the said I. 


Willard Fox might and should continue to prosecute and 
carry on his said business in connection with the said stock of goods, 
wares, and merchandise, notes and accounts as though no such as- 
signment thereof had been made to the said Samuel H. Fox, and 
that the said Fox & Co. should advance and furnish to.the said I. 
Willard Fox goods in the way of his business from time to time-as 
he should need the same and as they should be able so to do; that 
the price or value of the goods so advanced and furnished should 
be added to the said indebtedness so due from the said I. Willard 
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And thereupon your oratrix, the said Kate W. Tox, complains 
and says— 

That heretofure, to wit, on the 20th day of February, A. D. 1869, 
the said I. Willard Fox became and was indebted to one Samuel H. 
Hox and one Henry W. Fox, then doing business under the firm 
name and style of Fox & Co., in the sum of seventy thousand dol- 
lars, an it was then and there agreed by and between the said 
I. Willard Fox and the said Fox & Co. that the said Fox & Co. 
should take up, pay, and discharge certain indebtedness of the said 

[. Willard Fox then due and owing from him to other persons 
| to the amount of about sixteen thousand dollars, paying such 

indebtedness at the rate of one hundred cents on the dollar; 
and that they should also take up, pay, and discharge the further 
sum of about thirty thousand dollars of other indebtedness of the 
said I. Willard Fox then due and owing and to become due and 
owing to other parties, paying and taking up the said last-mentioned 
indebtedness at the rate of fifty cents on the dollar. 

And your oratrix further shows that on the day and year last 
aforesaid the said I. Willard Fox was the owner in fee simple of the 
lands and premises known as the Lake Zurich farm, in the merged 
of Lake and State of Illinois, and hereinafter me ntioned and de- 
scribed as the Lake Zurich farm; and also of the premises known 
and described as lot No. two (2), in block No. 20, in Bushnell’s Addi- 
tion to the city of Chicago, in the State of f Illinois, and further 
known as number 376 North La Salle street, in said city; and the 
said I. Willard Fox was also then and there the,owner of and 
possessed of a certain stock of goods, wares, and merchandise anid 
store fixtures in said city of Chicago, together with certain notes and 
book accounts connected with and growing out of the business then 
and theretofore carried on by the said J. Willard Fox in connection 
with the said stock of goods and store fixtures. 

And your oratrix further shows that, the said I: Willard Fox 
being indebted as aforesaid and being seized and possessed of the 
property and effects above mentioned, it was then and there agreed 
by and between the said I. Willard Fox and the said Fox & Co. 
that, for the purpose of paying and securing to the said Tox & Co. 

the payment of the said sum of seventy thousand dollars 
5 so due to the said firm from the said J. Willard Fox as afore- 

said and the further sum or sums to become due to the said 
Fox & Co., after paying, taking up, and discharging the indebted- 
ness so due from the said I. Willard Fox to other persons in man- 
ner and form as hereinbefore stated and set forth in that behalf, the 
said I. Willard Fox should then and there make, execute, and de- 
liver to the said Samuel H. Fox a good and suf ficient wart ranty deed 
or deeds conveying to the said Samuel H. Fox the said Lake Zurich 
farm and the said premises hereinabove described as No. 376 North 
La Salle street,in the said city of Chicago, and should also then and 
there sell and assign to the said Samuel H. Fox the stock of goods, 
wares, and merchandise, store fixtures, notes, and accounts ‘above 
mentioned, with full power and authority to the said Samuel H. 
Fox, at such time and in such manner as he should deem best, to 
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sell, collect, and convert the said goods, wares, and merchandise, 
store fixtures, notes, and accounts and the said La Salle-street prop- 
erty into money, and to apply the proceeds and avails of such sales 
and collections to the payment of the said indebtedness so due and 
owing and to become due and owing from the said I. Willard Fox 
to the said lox & Co. by virtue of the premises aforesaid; and, fur- 
ther, that if the said I. Willard Fox should, within six months from 
the date of said agreement, pay to the said Fox & Co. the full 
amount of the indebtedness then due and to become due as afore- 
said, or such portion thereof as should at the expiration of the said 
period of six months remain due and unpaid, that then the said 
Samuel H. Fox should reconvey to the said I. Willard Fox the said 

Lake Zurich farm; but in ease of default in such payment or 
6 any part thereof, that then the said Samuel H. Fox might 

immediately foreclose all the right, title, and interest and 
equity of redemption of the said I. Willard Fox in and to the said 
Lake Zurich farm. | 

And your oratrix further shows that, in pursuance of the said 
last-mentioned contract, the said Fox & Co. did immediately there- 
after pay, take up, and discharge the said sum of sixteen thousand 
dollars of the indebtedness of the said I. Willard Fox, due to other 
persons, as In the said agreement mentioned, at the rate of one hun- 
dred cents on the dollar; and they did also then and there pay, 
take up, and discharge other indebtedness of the said I. Willard 
l’ox, due and owing from him to other persons, to the amount of 
thirty thousand dollars, as in said contract mentioned, at the rate 
of fiftv cents on the dollar of the amount thereof. 

And the said I. Willard Fox and El eanor lox, his wife, did then 
and there, in further pursuance of the said contract, make, execute, 
and deliver to the said Samuel H. Fox deeds of conveyance, thereby 
conveying to him in fee simple the said Lake Zurich farm and 
the said La Salle-street property; and the said I. Willard Fox did 
also then and there sell and assign to the said Samuel H. Fox the 
goods, wares, and merchandise, store fixtures, notes, and accounts 
in the said contract mentioned. All of the said conveyances and 
assignments so made to the said Samuel H. Fox were made upon 
the terms and conditions and for the uses and purposes in the said 
contract in that behalf mentioned and set forth as aforesaid. 

Your oratrix further shows that she has been informed and _ be- 
lieves it to be true that afterwards and at or about the date last 

aforesaid it was further arranged and agreed by and hetween 
7 the said I. Willard Fox and the said Fox & Co. that the said I. 

Willard Fox might and should continue to prosecute and 
carry on his said business in connection with the said stock of coods, 
wares, and merchandise, notes and accounts as though no such as- 
signment thereof had been made to the said Samuel H. Fox, and 
that the said Fox & Co. should advance and furnish to the said I. 
Willard Fox goods in the way of his business from time to time as 
he should need the same and as they should be able so to do; that 
the price or value of the goods so advanced and furnished should 
be added to the said indebtedness so due from the said I. Willard 
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Fox to the said Fox & Co. as aforesaid, and that the said I. Willard 
Fox should apply the proceeds and avails of the said business as he 
should receive and realize the same to the payment of said indebt- 
edness until such future time as should be agreed upon by the said 
parties, at which time the said I. Willard Fox should turn over and 
deliver to the said Samuel H. Fox the said stock of goods, wares, and 
merchandise which should then be on hand, the said store fixtures 
and the notes and accounts then collected, the proceeds and avails 
of which or the value of the same should then be applied by the said 
Samvel H. Fox towards the payment of the indebtedness which 
should then be due from the said I. Willard Fox to the said Fox «& 
Co., and that the said original agreement hereinabove mentioned 
and set forth should in all other respects remain valid and binding 
upon the said parties thereto. 
And your oratrix further shows and states that, in pursuance of 
the said last-mentioned agreement, the said I. W illard Fox did con- 
tinue to carry on and prosecute his business in connection 
8 with the said stock of goods, store fixtures, and notes and ac- 
counts for the period of about one year there: at is to 
say, until about the 20th day of February, A. D. 1870—and during 
that “oteeg the said Fox & Co. did furnish and advance to the said 
I. Willard Fox goods, wares, and merchandise in the way of his said 
business to the amount of about twenty-four thousand dollars; and, 
further, that at the expiration of that period the said I. Willard Fox, 
in further pursuance of the said last-mentioned agreement, trans- 
ferred, turned over, and delivered to the said Samuel H. Fox the 
said stock of goods, store fixtures, notes, and accounts then on hand, 
of the value ‘of $27,343.07, which amount was then credited to the 
said I. Willard Fox and applied upon his said indebtedness then due 
to the said Fox & Co. as aforesaid. 

Your oratrix further shows that she has been informed and be- 
lieves it to be true that after the making of the said last-mentioned 
agreement and while the said [. Willard Fox was so carrying on and 
prosecuti ng the said business he paid out of the receipts and avails 
of the said business the sum of about $10,000 upon the indebtedness 
so due to the said Fox & Co. as above stated. 

And your oratrix further avers that she has been informed and 
believes it to be true that the said Samuel H. Fox, some time prior 
to September Ist, A. D. 1875, but at what precise time she has not 
been informedeand cannot state, sold, assigned, and disposed of the 
above-described La Salle-street property in accordance with the terms 
of the contract in pursuance of which the said property was con- 
veyed to him as aforesaid, and realized from such sale and disposi- 

tion the sum of about $14,000, which amount was then and 
9 there credited upon the said indebtedness of the said I. Wil- 
lard Fox to the said Fox & Co. 

Your oratrix further shows that the above-mentioned sum of 
$10,000, realized from the avails of said business as aforesaid, the 
said stock of goods, store fixtures, notes, and accounts so turned 
over to the said Samuel H. Fox, of the value of $27,343.07, and the 
said sum of $14,000, realized from the sale of the said La Salle-street 
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property, Is all that has ever been paid to or in any manner re- 
ceived by the said Fox & Co. or either of the members of said firm 
for or account of the indebtedness so due and from time to time be- 
coming due from the said I. Willard Fox to the said Fox & Co., 
and that there is now due to your oratrix on account of said indebt- 
edness the sum of about $70,657, besides the interest on such in- 
debtedness from the time the same became due and payable as 
aforesaid. 

Your oratrix further shows that some time on or about the Ist 
day of September, A. D. 1875, the said Samuel H. Fox and Henry 
W. Fox dissolved their said partnership and made a final settle- 
ment as between themselves of all matters connected with or grow- 
ing out of their said partnership business, by the terms of which 
said settlement it was agreed that the said indebtedness at that time 
due and owing from the said [. Willard Fox to said Fox & Co., 
and any and all securities connected therewith or given to secure 
the payment of the same, as hereinabove explained, should there- 
after belong to the said Henry W. Fox; and thereupon, in pursuance 
of the said last-mentioned contract and agreement, the said Samuel 
H. Fox made, e xecuted, and delivered to the said Henry W. Fox a 
deed of conveyance in fee simple for the said property known and 
described as the Lake Zurich farm. 

And your oratrix further shows that the said Henry W. Fox 
10 departed this life on the — day of A. D. 1876, having 
in his lifetime duly made and published his last will and 
testament in writing, bearing date on the 29th day of September, A. 
D. 1875, and thereby appointed your oratrix sole executrix thereof, 
and that she has since the death of the said testator duly proved 
the said last will and testament before the surrogate in and for the 
county of Madison, in the State of New York, and has taken upon 
herself the burden of the execution thereof; and, further, that in and 
by the said last will and testament the said dece ased gave, ‘be jueathed, 
and devised to your oratrix all his estate, both real and scuhinal 

And your oratrix further shows that the property hereinbefore 
referred to and mentioned as the Lake Zurich farm is known and 
more fully described as follows, to wit: 

All those lots, pieces, or parcels of land situated in the county of 
Lake and State of Illinois and described as follows : 

All that part of sections seventeen, eighteen, and twenty, in town- 
ship forty-three north, range ten east, of the third principal meridian, 
bounded as follows: 

Beginning at the quarte! r-section stake one hundred and fifty and 
one-half rods north of the southeast corner of said section twenty 
and running thence west fifty-six rods; thence north thirty-four de- 
grees west ninety-five rods to the north line of the southwest quarter 
of the northeast quarter of said section twenty ; thence north thirty- 
four degrees west thirty rods ; thence north fifty and one-half degrees 
west forty-three and one-half rods to the west line of the northwest 
quarter of the east quarter of said section twenty; thence north 

fifty and one-half degrees west twenty-four and one-half rods ; 
11 thence north sixty-nine degrees east to the north line of 
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said section twenty; thence east four rods and eighteen links; 
thence north forty-eight degrees east thirteen and one-half rods; 
thence north thirty-two degrees east twenty rods; thence north 
forty-three degrees east twenty-two rods; thence north seveu degrees 
east thirty rods; thence north sixty-six degrees west twenty-five 
rods; thence north thirty-one degrees west forty rods; thence north 
sixty-two degrees west seventy-eight rods to the north line of the 
southeast quarter of the southwest quarter of said section seventeen ; 
thenee west to the northwest corner of the southeast quarter of the 
southwest quarter of said section seventeen; thence south to the 
north line of said section twenty; thence west to the southwest cor- 
ner of said section seventeen; thence north to the northwest corner 
of the northwest quarter of the southwest quarter of said section 
seventeen; thence south to the place of beginning, the above- 
bounded premises being further described as follows: The east half 
of the northeast quarter of said section twenty, except two acres and 
seventy-one rods in the southwest corner thereof; four acres and 
twelve rods of the northeast corner of the southwest quarter of the 
northeast quarter of said section twenty; the northwest quarter of 
the northeast quarter of said section twenty, except eight acres and 
ninety-seven rods off from the southwest corner thereof; two acres 
and ninety-six rods (except 120 rods) in the northeast corner of the 
northeast quarter of the northwest quarter of said section twenty ; 
the east half of the southeast quarter of said section seventeen; the 
west half of the southeast quarter of section seventeen, except sixteen 
and one-fourth acres off the west side thereof, as indicated by 
12 timber; the northeast quarter of the southwest quarter of 
said section seventeen, except seven and one-half acres off 
the south side thereof, as indicated by timber; the west half of the 
southwest quarter of said section seventeen. 
Also the following-described premises: Thirty-two acres of land 
off from the east side of the northeast quarter of the southeast quar- 
ter of said section eighteen ; also thirty acres off the east side of the 


southeast quarter of the northeast quarter of said section eighteen ;. 


also the southwest quarter of the northwest quarter of said section 
seventeen, except three acres off the north side thereof, to be divided 
by an east and west line; also the west half of the southwest quar- 
ter of said section twenty ; also the west half of the land on the lake 
shore on the southwest quarter of the northwest quarter of said sec- 
tion twenty, to be equally divided by a north and south line run- 
ning to the lake. 

Your oratrix, further complaining, says that by reason of the 
premises there is now legally and equitably due to her as such ex- 
ecutrix and devisee from the said I. Willard Fox the sum of one 
hundred and three thousand and six hundred dollars, principal and 
interest, of the said indebtedness ; and your oratrix hath frequently 
in a friendly manner applied to the said I. Willard Fox and re- 
quested him to pay the same or to release his equity of redemption 
of and in the said mortgaged premises known and hereinabove de- 
scribed as the said Lake Zurich farm; and your oratrix well hoped 
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that such her just and reasonable requests would have been com- 
plied with as in justice and equity they ought to have been, but now 

so it is, may it please your honors, ‘the said I. Willard Fox, 
13 contriving how to injure vour oratrix in the premises, refuses 

so to do; and your oratrix charges that the said mortgaged 
premises are a very scanty security for the payment of what is due 
and owing to your oratrix on account of the indebtedness aforesaid ; 
and, further, that the said premises known as the said Lake Zuri ch 
farm are now only worth about somewhere from thirty thousand 
to forty thousand dollars; and your oratrix charges that the said 
defendants ought either to pay what is due to vour oratrix as afore- 
said or otherwise to release their equity of redemption In said prem- 
ises, but they refuse so to do. 

And which actings and doings are contrary to equity and good 
conscience and tend to the manifest wrong, injury, and oppression 
of your oratrix in the premises. 

To the end, therefore, that the said I. Willard Fox and the said 
Eleanor Fox may be made defendants hereto,and that they may 
full, true, and direct answers make to all and singular the mat tters 
hereinbefore stated and charged (but not on oath, the necessity for 
their answers on oath being hereby waived pursuant to the rules 
and practice of this court) and that as fully and particularly as if 
the same were here repeated and they thereunto distinctly interro- 
gated, and that an account may be taken by and under the direc- 
tion and decree of this honorable court of what is due and owing to 
your oratrix for principal money and interest on the security of 
the said mortgaged premises, and that the said defendants may be 
decreed to pay unto your oratrix what shall justly appear to be due 
and owing to her on the taking of the aforesaid account, together 
with her costs of this suit, by a short day, to be appointed by this 

court for that purpose, your oratrix being ready and will- 
14 ing and hereby offering, on being paid her said prin- 

cipal money and interest and costs at such appointed time, 
to reconvey the said mortgaged premises unto the said defendants 
or unto either of them, as this honorable court shall direct, and in 
default of such pay ment that the said defendants and each of 
them and all persons claiming under them or either of them may 
be absolutely barred and foreclosed of and from all right and 
equity of redemption in and to the said mortgaged premises and 
every part thereof, and that your oratrix may have such further or 
other relief in the premise$ as the nature of her case shall require 
and to your honors shall seem meet— 

May it please your honors to grant unto your oratrix the most 
gracious writ of summons of the United States of America issuing 
out of this court, to be directed to the said [. Willard Fox and 
Eleanor Fox, thereby commanding them and each of them, at a 
certain day and under a certain pain therein to be inserted, person- 
ally to be and appear in this honorable court and then and there to 
answer all and singular the premises and to stand to, perform, and 
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abide such order and decree therein as to your honors shall seem 
meet and as shall be agreeable to equity and good conscience. 
And your oratrix shall ever pray, ete. 
| KATE W. FOX. 
SACKETT, BRAWLEY & BOARDMAN, 


Solicitors and of Counsel for Complainant. 


Endorsed: Filed February 17, 1877. William H. Bradley, clerk. 


15 On the same day, to wit, on the seventeenth day of Iebru- 
ary, 1877, there issued out of said clerk’s office a writ of sub- 
poena in said entitled cause; which said writ, together with the return 
of the marshal endorsed thereon, is in the words and figures follow- 
ing, to wit: 
Subpoena. 


UNITED STATES OF AMERICA, } ‘a 
Northern District of Illinois, | ~ 


The United States of America to I. Willard Fox and Eleanor Fox, 

Greeting : 

We command you and every of you that you appear before our 
judges of our circuit court of the United States of America for the 
northern district of Illinois, at Chicago, in said district, on the first 
Monday in the month of April next to answer the bill of complaint 
of Kate W. Fox this day filed in the clerk’s office of said court, in 
said city of Chicago, then and there to receive and abide by such 
judgment and decree as shall then or thereafter be made, upon pain 
of judgment being pronounced against you by default. 

To the marshal of the northern district of Illinois to execute. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States of America, at Chicago aforesaid, this 17th 
day of February, in the year of our Lord one thousand eight hun- 
dred and seventy-seven, and of our Independence the 101. 


[SEAL. | WM. H. BRADLEY, Clerk. 


16 MrMoRANDUM.—The above-named defendants are notified 

that unless they and each of them shall enter their appear- 
ance in the clerk’s office of said court, at Chicago aforesaid, on or be- 
fore the day to which the above writ is returnable the complainant’s 
bill will be taken against them as confessed and a decree entered 
accordingly. 


WM. H. BRADLEY, Clerk. 


I did not serve I. Willard Fox and Eleanor Fox, the defendants, 
having been unable to find either them or that they had any resi- 
dence within my district. 

Bb. H. CAMPBELL, 
U.S. Marshal, 
By I. N. BUCK, Deputy. 


Endorsed: Filed April 3d, A. D. 1877. Wm. H. Bradley, clerk. 


* 
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17 Afterwards, to wit, on the first day of March, 1877, came 
the defendants, by their solicitor, and filed in said clerk’s 
office their appearance in said entitled cause; which said appearance 


is in the words and figures following, to wit: 


Appearance. 
United States Cireuit Court, Northern District of Ills. 
Kate Fox vs. 1. WILLARD Fox et al. 
Bill. 

Now, on this day, comes the defendants, by H. O. MeDaid, their 
solicitor, and enter their appearance in the above-entitled cause, 
and ask that they may be entitled to the usual time under the rule 
to plead, answer, or demur to the bill in said cause. 


By H. O. McDAID, 


Solicitor for Defendants. 
Endorsed: Filed March 1,1877. Wm. H. Bradley, cl’k. 


Afterwards, to wit, on the twenty-first day of April, 1877, came 
the defendants, by their solicitor, and filed in said clerk’s office their 
answer to the bill in said entitled cause; which said answer is in the 
words and figures following, to wit: 


18 UNITED STATES OF AMERICA, SS 

y . . . “yz ° ° ~ SS “4 

Northern District of Illinois, § 

In the Cireuit Court of the United States for the Northern District 
of Illinois. 


Kate W. Fox vs. I. WILLARD Fox and ELEANOR Fox. 


The joint and several answer of I. Willard Fox and Eleanor Fox 
to the bill of complaint of Kate W. Fox, complainant. 


These defendants, now and at all times hereafter, saving and 
reserving unto themselves all and all manner of benefit or ad- 
vantage of exception or otherwise that can or may be had or taken 
to the many errors, uncertainties, and imperfections in the said bill 
contained, for answer thereto, or to so much thereof as these defend- 
ants are advised it is material or necessary for them to make 
answer unto, answering, say : 

These defendants deny that on orabout the 20th day of February, 
A. D. 1869, the said I. Willard Fox became and was indebted to one 
Samuel H. Fox and Henry W. Fox, then doing business under the 
firm name and style of Fox & Co., in the sum of seventy thousand 
dollars, as stated in said bill; but. he admits that a certain paper 
was drawn up at the instance of said Samuel H. Fox which pur- 

ported to state such indebtedness by this defendant as alleged 
19 in said bill, but this defendant denies that there was any 
such real indebtedness owing by him to the said Fox & Co. 


2—165 
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This defendant states that prior to February 20th, 1869, for several 
years this defendant had been engaged in the city of Chicago in 
conducting the business of selling paints, oils, and window glass, 
and had built up a large business, and which business so built up 
by this defendant was of great value, and during several years prior 
to the last-named date and up to that date this defendant had sold 
for fox & Co., who were engaged in the business of manufacturing 
window glass at Durhamville, Oneida county, N. Y., very large 
quantities of window glass so manufactured by them, and that said 
firm of Fox & Co. made use of this defendant’s business as an outlet 
for their trade in the West, sending to him the larger sizes of glass 
ma.ufactured, which could not be readily sold in other places and 
by which they made large profits and wished this defendant to dis- 
pose of such glass of large size for them in the largest quantities 
possible, and he did dispose of z for them at their request a very 
large amount of glass of what is called large sizes; that such glass 
was sold for said firm of Fox & Co. by the defendant in the nature 
of a sale upon commission, and this defendant never regarded him- 
self as purchasing said glass in the ordinary way; that a short time 
prior to February 20th, 1869, this defendant became embarrassed 
somewhat, but not to a degree that under ordinary circumstances 
would have prevented him from recovering himself in his busi- 
ness; that while under this temporary embarrassment the said 
Fox & OCo., from whom this defendant had received glass as 
aforesaid and under the circumstances aforesaid, came to Chi- 
cago, and, under the pretense of making a favorable settle- 

ment with some of the creditors, forced the said J. Wil- 
20 lard Fox to enter into a certain article of agreement 

wherein he is apparently made to say that he is owing said 
Fox & Co. the sum stated in said bill, but which this defendant 
says does not state the true facts or the amount of the indebtedness 
at that time or any other time, but that said amount of indebtedness 
was made up for a specific purpose on the part of Fox & Co., or S. 
H. Fox for Fox & Co., without the intervention:and consent of the 
said I. Willard Fox, but that he was forced under the circumstances 
to make such showing for the benefit merely of said Fox & Co. 
without his consent and against his protest; that he never willingly 
recognized or admitted any such indebtedness as is stated in such 
bill; and hestates that in making up the amount of such pretended 
indebtedness of seventy thousand dollars stated in such bill that 
the said Fox & Co., without the consent of this defendant and 
wrongfully, calculated interest for several years back on all pre- 
tended balances due to them or apparently due to them every three 
months during each year, thereby compounding interest, against 
the statute in such case made and provided and contrary to equity 
and good conscience, and thereby swelling what would have been 
but a moderate amount, even if this defendant owed them anything 
really under the business relations which were being conducted 
between this defendant and said Fox & Co., to the large amount of 
seventy thousand dollars and more; and this defendant states that 
the amount of such unlawful and usurious interest charged upon 
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what was merely an open and running account with said Fox & 
Co. amounted to a very large sum, to ‘wit, the sum of twenty or 
thirty thousand dollars. This defendant, however, will be able to 
show to this court definitely the exact amount, if he is able to 

nate certain papers and vouchers which are now In the 
2] hands of Fox & Co., or S. H. Fox, representing said Fox & 

Co., or some of the m, and which he has repeatedly made de- 
mands for. but has not yet received the same. 

This defendant further states and shows unto this court that after 
said statement of the pretended indebtedness was made and signed 
that the said Fox & Co. allowed this defendant to go on in business, 
using his name in the business, of vending glass for about the period 
of one year, but he states that said Fox & “Co. really were using this 
defendant in conducting said business, and that the business was 
really theirs, and that this defendant turned over to the a lox 
& Co. his store, 94 Washington street. with its contents, and all of 
his outstanding indebtedness due to him, to the amount of a great 
many thousand Preves which this defendant will be able to show 
more particularly hereafter, and that the contents of his stoe, 
turned over on or about the 20th day of February, 1569, to the said 
lox & Co., was of the value of the sum of over sixty thousand dol- 
lars. All this property was turned over to the complainants; and 
this defendant states to the court and claims that in equity and 

ight to go to the can- 
cellation of the indebtedness so stated in said agreement, and in 
equity the said Fox & Co. ought to be charged in the accounting 
with the amount of property so delivered over to them at the fair 
value thereof, but the said Fox & Co. pretend that said business was 
conducted by this defendant after said pretended settlement in Feb- 
ruary, 1869, and that because there were losses in said business to a 
large amount of money, to wit, to the sum of fifteen thousand dollars, 
this defendant ought to suffer that loss, when, in fact, the 
22 business itself was “8 business of Fox & Co. in re eed ‘and 
that the adjustment in equity ought to be made at the time 
of turning over of said ss and i ts contents and the ssn of 
this defendant to said Fox & Co.; and this defendant shall ask this 
court whether in equity he should not be allowed to set off against 
this indebtedness, if any there should be proven against him, the 
amount of property so turned over to said Fox & Co. as aforesaid. 

This defendant admits that _ was the owner in fee simple abso- 
lute of the property described in said bill of complaint, and that 
whatever amount of narnia that is due to Fox & Co. is a lien 
upon said property, including the property on LaSalle street, in 
this city, in the nature of a mortgage, and that said land in equity 
ought to subjected to said lien if any indebtedness is proven to 
exist agains st this defendant in favor of said Fox & Co. and not in 
favor of the said complainant ; and this defendant claims and states 
the fact to be that the said complainant is the wife of one of the 
partners of said Fox & Co., namely, the wife of Henry W. Fox, and 
that she stands in no different or other relation to this defendant as 
regards said indebtedness and the amount due thereon than the 
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said firm of i'ox & Co.; that she, having been the wife of said Henry 
W. Fox and now his widow and claiming through the will of said 
Henry W. Fox, has whatever rights and interest the said Henry W. 
Fox or the firm of Fox & Co might have had in and to said security 
and none other. 
This defendant denies the allegation in said bill that under any 
agreement this defendant continued to carry on and prosecute “ his 
said business” in connection with said stock of goods, store 
23 fixtures, notes, and accounts for the period of about one year 
after said 20th day of February, 1869, but he alleges the fact 
to he that said Fux & Co. really conducted said business, using the 
name of this defendant for such purpose, and that the said Fox & 
Co. ought in equity to be charged as aforesaid with the value of the 
property so turned over to them, including the store fixtures and 
accounts and other property, in liquidation of the indebtedness, if 
any, existing as aforesaid; and this defendant submits that on an 
accounting that in justice and equity there will be found no indebt- 
edness due from this defendant to said Fox & Co., but that he turned 
over to them property more than sufficient to cancel any and all in- 
debtedness which they hold against him. Therefore he asks that 
this cause may be referred to the master to state such an accounting 
as may be proper between the parties and such as shall in equity 
and justice be deemed by this court, and that upon the final hearing 
of this cause this lien of this pretended mortgage may be cancelled 
and this defendant’s property named in said bill may be discharged 
therefrom and the bill of complaint in this cause be dismissed. 
This defendant denies the allegations in said bill that the sum of 
$27,343.07, which it is pretended was the avails of the sale of the 
stock of goods and store fixtures, notes and accounts, ete., and the 
said sum of fourteen thousand dollars, realized from the sale of the 
La Salle-street property, is all that has ever been paid to or received 
by the said Fox & Co. or either members of said firm on account of 
said indebtedness; and denies that the sum of seventy thousand 
six hundred and fifty-seven dollars is due, besides the interest on said 
indebtedness from the time the same became due and payable, but 
states that said indebtedness of seventy thousand dollars, 
24 even if this court should deem it to be a proper charge under 
the circumstances in this case against this defendant, has 
been fully and completely paid by property and money that has 
been turned over to said Fox & Co. or S. H. Fox for Fox & Co., as 
aforesaid, and this defendant ought not in equity be charged with 
any sum whatever in favor of the complainant in this case; but he 
says that said indebtedness to ox & Co., and therefore the indebt- 
edness to the complainant, is fully and completely paid, and in 
equity not only the farm at Lake Zurich named in said bill, but 
the property on North La Salle street is free and clear from any and 
all incumbrance under said agreement in the nature of a mortgage 
set up in said bill. 
This defendant admits that said partnership of Fox & Co. was 
dissolved, and that Samuel H. Fox executed and delivered to Henry 
W. Fox a deed of conveyance, pretended to be in fee simple, for the 
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property known and described as the Lake Zurich farm; but this 
defendant denies that such deed passed any title to said farm what- 
soever, except the mere naked title thereof, as the indebtedness afore- 
said had been paid and the lien of said pretended mortgage released 
in equity. He also states that Samuel ry ‘ox sold to Henry W. 
Hox, one of the partners and a brother of said Samuel H. Fox, the 
said La Salle-street property for the sum "of fourteen thousand dol- 
lars, but this defendant denies that any such sale passed anything ex- 
ept the mere naked legai title, as above stated in the case of the Lake 
Zurich farm, and that said La Salle-street property is also free and 
clear from any incumbrance held against this defendant by said 
Kate W. Fox or by said Fox & Co. or any or either of them, and 

that in equity and justice both the Lake Zurich farm and the 
20 property on North La Salle street should be declared free 

and clear from any and all encumbrance or pretended en- 
cumbrance against them or either of them by the said complainant 
or by Fox & Co. | | 

This defendant, further answering, denies the allegations in said 
bill wherein it is asserted that an agreement was made between I. 
Willard Fox, this defendant, and Fox & Co. that the said I. Wil- 
lard Fox might and should continue to prosecute and earry on his 
business In connection with the stock of goods, wares, merchandise, 
notes, and accounts above named (which this defendant alleges he 
turned over in fact to said Fox & Co.), but he states the fact to be, 
as alleged above, that an assignment was made by this def endant of 
his said store, wares, merchandise, notes, and accounts to the said 
lox & Co., as above alleged, and that fox & Co. assumed to conduct 
said business for their purposes, as alleged aforesaid. 

This defe eens ilso denies that he carried on or continued to carry 
on and prosecute his said business, as alleged in said — In connec- 
tion with said peers stock, fixtures, notes, account etc. for the 
period of one year thereafter, as alleged in said-bill, ‘s wit, unt til the 
20th day of February, A. D. 1870, and denies that the said Fox & 
Co. did furnish and advance to this defendant the goods, wares, and 
merchandise in the way of said business to the amount of twenty- 
four thousand dollars ($24,000) or any other sum, but states, as he 
has before alleged, that it was the business of said Fox & Co. that 
was being ecnducted, and that the goods furnished during the time 
named were the goods of Fox & Co., and this defendant conducted 
said business for them and ought not to be charged with any losses 
or depreciation or any of the acts of said Fox & Co. in connection 

therewith. 
26 This defendant; further answering, denies that the sunjs 
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specified in said bill are the only sums realized by said Fo 
& Co. or Samuel H. Fox for Fox & Co. on said indebtedness, F 
whatever the real indebtedness was, if any, against this defendant, 
but states, as he has before alleged, that the true value of the store, 
together with the fixtures, notes, and accounts and property of all 
kinds turned over by this defendant to said Fox & Co., should be 
credited to him in equity in the adjustment of any claim which said 


Fox & Co. or this complainant can set up against this defendant, 
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and if such real value of the property aforesaid is so credited to him 
on an accounting there will — found nothing due from this defend- 
ant to said Fox & Co. or the complainants or either of them. 

This defendant denies that said Samuel H. Fox, in pursuance of 
any agreement whatsoever, sold and conveyed said farm at Lake 
Zurich and said property on La Salle street to Henry W. Fox, but 
states that any such conveyance was made contrary to equity and 
justice and without any authority whatsoever from this defendant, 
and that such conveyance passed, as has been heretofore stated, only 
the naked legal title and no equities whatsoever. 

This defendant, further answering, says that the indebtedness 
whith was held against him by certain other parties, and which 
was settled by Fox & Co., amounted to the sum of twenty-four thou- 
sand dollars ($24,000), and that Fox & Co. settled said indebtedness 
for the sum of about twelve thousand dollars ($12,000). This de- 
fendant also owed the First National Bank about the sum of fifteen 
thousand dollars ($15,000), which was paid out of the proceeds of a 

loan of six thousand dollars ($6,000) made upon the La Salle- 
27 street property and the rest of it out of the collections, etc., 

due to this defendant; and this defendant states that, such 
indebtedness having been settled as aforesaid out of the property on 
La Salle street and a portion of the property turned over by this 
defendant to the said Fox & Co., the said defendant ought in equity 
to have his Lake Zurich farm free and clear from any encumbrance 
because of the large surplus which was left after the paying of these 
outstanding debts 1 in the hands of Fox & Co., with which he settled 
whatever the true indebtedness was against him, if any. 

And this defendant will show and prove to this honorable _— 
upon the hearing of this cause the allegations made in this answe 
as to the facts stated herein. 

This defendant states that he shall rely upon the hearing of said 
cause upon the statute with regard to usury in force in the State of 
Illinois at the time that the transactions alleged in said bill are said 
to have accrued and still in force the same as if he had specifically 
and particularly pleaded the same. 

This defendant, having fully and completely answered the said 
bill of complaint, prays hence to be dismissed with reasonable costs 
in this behalf most wrongfully sustained, etc., ete. 

I. WILLARD FOX anp 
ELEANOR FOX, 
By H. O: McDAID, 
Their Solicitor. 
H. O. McDAID, 
Solicitor for Defendants. 
Endorsed: Filed April 21,1877. William H. Bradley, clerk. 


28: On the same day, to wit, on the twenty-first day of April, 

1877, came the complainant, by her solicitors, and filed in 
said clerk’s office her replication to the answer of the defendants in 
said entitled cause; which said replication is in the words and figures 
following, to wit: 
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Replication. 
UNITED STATES OF AMERICA, Northern District of Illinois: 


In the Cireuit Court of the United States for the Northern District 
of Illinois. May Term, A. D. 1877. In Chancery. 


KATE W. Fox, Complainant, 
US, 
I. WintarD Fox and ELEANor Fox, Defendants. 


The replication of Kate W. Fox, the above-named complainant, to 
the joint and separate answer of I. Willard Fox and Eleanor Fox, 
the above-named defendants. 


This repliant,saving and reserving to herself, now and at all times 
hereafter, all and all manner of benefit and advantage of exception 
which may be had or taken to the manifold insufliciencies of the 
said answer of the said defendants, for replication thereunto says 
that she will aver, maintain, and prove her bill of complaint to 

be true, certain, and sufficient in the law to be answered 
20 unto, and that the said answer of the said defendants is un- 

certain, untrue, and insufficient to be rephed unto by this re- 
pliant, without this, that any other matter or thing whatsoever in 
the said answer contained material or.effectual in the law to be re- 
plied unto, and not herein and hereby well and sufficiently replied 
unto, confessed and avoided, traversed or denied, is true; all which 
matters and things this repliant is ready to aver, maintain, and 
prove as this honorable court shall direct, and humbly prays as in 
and by her said bill she has already prayed. 

SACKETT, BRAWLEY & BOARDMAN, 


Solicitors for Complainant. 
Endorsed: Filed Apr. 21,77. Wm. H. Bradley, el’k. 


Afterwards, to wit, on the twenty-ninth day of May, in the ad- 
journed May term of said court, 1877, in the record of the proceedings 
thereof in said entitled cause, before Hon. Henry W. Blodget, district 
judge, is the following entry, to wit: 


Ord: 2 


Kate W. Fox 
US. >In Chancery. 
I. WintArD Fox eé at. 


30 On motion of complainant’s solicitors it is ordered by the 

court that this cause be referred to Henry W. Bishop, Esq., 
the master in chancery of this court, to take proofs herein and report 
the same to the court. 
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Afterwards, to wit, on the twenty-sixth day of October, in the ad- 
journed October term of said court, 1877, in the record of the pro- 
ceedings thereof in said entitled cause, before Hon. Henry W. Blodgett, 
district Judge, is the following entry, to wit: 


Order. 


KATE W. Fox ) 
US. >In Chancery. 
L WittArRD Fox and ELEANOR Fox. 


Now come the parties, by their solicitors, and, on motion of com- 
plainant’s solicitor, it is ordered by the court that the order referring 
this cause to the master to take proofs, entered herein on the twenty- 
ninth day of May last, be set aside and vacated, and, on motion, leave 
is given complainant to file an amended bill of complaint herein ; 
which said amended billis now filed; and thereupon the defendants 
are ruled to answer the same within thirty days. 


On the same day, to wit, on the 26th day of October, 1877, came 
the complainant, by her solicitor, and filed in said clerk’s office her 
amended bill in said entitled cause; which said amended bill is in 
the words and figures following, to wit: 

31 Amended Bill. 


UNITED STATES OF AMERICA, Northern District of Illinois: 


In the Cireuit Court of the United States for the Northern District 
of [llinois, to the October Term, A. D. 1877. 


Kate W. Fox vs. I. WintaArp Fox and ELrkANoR Fox. 
Bill to foreclose mortgage. 


To the judges of the circuit court of the United States for the 
northern district of Illinois, in chancery sitting: 

Kate W. Fox, of Oneida, in the State of New York, and a citizen 
of the State of New York, brings this her amended bill of complaint 
against I. Willard Fox and Eleanor Fox, both of the county of Lake 
and State of Illinois and citizens of the said State of Illinois, residing 
in the said northern district of Illinois. 

And thereupon your oratrix, the said Kate W. Fox, complains 
and says that heretofore, to wit, on the 20th day of February, 
1869, the said I. Willard Fox became and was indebted to Samuel 
H. Fox and Henry W. Fox, then doing business under the firm 
name and style of Fox & Co., in the sum of seventy thousand dol- 
lars, and it was then and there agreed by and between the said I. Wil- 
lard Fox and the said Fox & Co. that the said Fox & Co. had paid and 
taken up or should thereafter take up and discharge certain other 

indebtedness of the said I. Willard Fox then due and owing 
o2 from him to other persons, then estimated to amount to the 
sum of about sixteen thousand dollars, paying such indebt- 
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edness in full, dollar for dollar, and that they should also pay, take 
up, and discharge certain other inde btedness of the said I. Willard 
I ox then due and owing or to become due and owing from him to 

other persons, and then “estimated to amount to the sum of about 
have thousand dollars, paying and taking up the said last-men- 
tioned indebtedness at the rate of fifty cents on the dollar. 

And your oratrix further shows that at the time last aforesaid the 
said I. Willard Fox was the owner in fee simple of the lands and 
premises known as the Lake Zurich farm, in the county of Lake 
and State of Illinois, and hereinafter mentioned and more fully de- 
seribed, and also the patncuar known and described as lot number 
two, in block number twenty, in Bushnell’s Addition to the city of 
Chicago, in the State of Illinois, and further known as number 376 
North La Salle street, in said city; and the said I. Willard Fox was 
then and there the owner of and possessed of a certain stock of 
goods, wares, and merchandise and store fixtures in the said city of 
Chicago, together with certain notes and book accounts connected 
with and growing out of the business then and there carried on by 
him in connection with the said stock of goods and store fixtures. 

And your oratrix further shows that it was then and there agreed 
by and between the said I. Willard Ifox and the said Fox & Co. 
that for the purpose of paying and securing to the said Fox & Co. 
the payment of the said sum of seventy thousand dollars and the 
further sum or sums due or to become due to the said Fox & Co., 

after paying, taking up, and discharging the indebtedness so 
OO due from the said I. Willard Fox to other persons in manner 

and form as hereinabove stated and set forth in that behalf, 
the said I. Willard Fox should then and there make, execute, and 
deliver to the said Samuel H. Fox a deed or deeds conveying to the 
said Samuel H. Fox the Lake Zurich farm, and also the premises 
hereinabove mentioned as number 376 North LaSalle street, in the 
said city of Chicago, and he should also then and there sell and as- 
sign to thesaid Samuel H. Fox, the said stock of goods, store fixtures, 
notes, and accounts above mentioned, with full power and authority 
to the said Samuel H. Fox, at such time and in such manner as he 
should deem best, to sell, collect, and convert the said goods, wares, 
and merchandise, store fixtures, notes, and accounts and the said 
La Salle-street property into money, and to apply the proceeds and 
avails of such sales and collections to the payment of the indebted- 
ness so due and owing and to become due and owing from the said 
I. Willard Fox to the said Fox & Co. by virtues of the premises 
aforesaid. 

And, further, that if the said I. Willard Fox should within six 
months from the date of said agreement pay to the said Fox & Co. 
the full amount of the indebtedness then due and to become due as 
aforesaid, or such portion thereof as should at the expiration of said 
period of six months remain due and unpaid, that then the said 
Samuel H. ox should reconvey to thesaid I. Willard Fox the said 
Lake Zurich farm, but in ease of default in such payment or any 
part thereof, then the said Samuel H. Fox might immediately fore- 
close all the right, title, and interest and equity of redemption of the 
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said I. Willard Fox in and to the said Lake Zurich farm, it being 
then and there further understood and agreed that the said Samuel 
H. Fox should release and discharge of record a certain mort- 
3 gage then held by him on a portion of the said Lake Zurich 
farm, the indebtedness which said mortgage was intended to 
secure being embraced in the said sum of seventy thousand dollars 
above mentioned. 

Your oratrix further shows that in pursuance of said agreement 
the said I. Willard Fox and Eleanor Fox, his wife, then and there 
made, executed, and delivered to the said Samuel H. Fox deeds of 
conveyance, thereby conveying to him in fee simple the said Lake 
Zurich farm and the said La Salle-street property, and the said I. 
Willard Fox did also then and there sell and assign to the said 
Samuel H. Fox the goods, wares, and merchandise, store fixtures, 
notes, and accounts in the said contracts mentioned, all of said con- 
veyances being made upon the terms and conditions and for the 
uses and purposes in the said contract in that behalf mentioned and 
set forth as aforesaid; and in further pursuance of the said con- 
tract the said Samuel H. Fox did afterwards, to wit, on the 5th day 
of October, 1869, release and discharge of record the said mortgage 
so held by him as aforesaid on a portion of the said Lake Zurich 
farm. 

Your oratrix further shows that she has been informed, and be- 
lieves it to be true, that afterwards.and on or about the date last 
aforesaid it was further arranged and agreed by and between the 
said I. Willard Fox and the said Fox & Co. that the said I. Willard 
Fox might and should continue to prosecute and carry on his busi- 
ness in connection with the said stock of goods, store fixtures, notes, 
and accounts as though no such assignment thereof had been made 
to the said Samuel H. Fox, and that Fox & Co. should advance and 
furnish to him goods in the way of his said business from time to 

time as he should need the same and as they should be able 
OO so to do that the price or value of the goods so advanced 
and furnished to the said indebtedness so due and to become 
due from the said I. Willard Fox to the said Fox & Co. as aforesaid, 
and that the said I. Wiilard Fox should apply the proceeds and 
avails of the said premises, including collections on the said -notes 
and accounts, as he should receive and realize the same and as he 
should be able to the payment of his said indebtedness until such 
future time as should be agreed upon by the said parties, at which 
time the said J. Willard Fox should turn over and deliver to the 
said Samuel H. Fox the said stock of goods, wares, and merchandise 
which should then be on hand, the said store fixtures and the notes 
and accounts then uncollected, the proceeds and avails of which 
should then be applied by the said Samuel H. Fox or Fox & Co. 
towards the payment of the indebtedness which should then be due 
from the said I. Willard Fox to Fox & Co., and that the said original 
agreement hereinabove mentioned and set forth should in all other 
respects remain valid and binding upon the said parties thereto. 

And, further, that in pursuance of the said last-mentioned agree- 

ment and understanding the said I. Willard Fox did continue to 
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arry on and prosecute his said business in connection with the said 
stock of goods, store fixtures, notes, and accounts until some time in 
the month of December, 1869, and during that period of time the 
said Fox & Co. did furnish and advance to the said I. Willard Fox 
goods, wares, and merchandise in the way of his said business to the 
amount of $12,999.64. 

And, further, that at the date last aforesaid the said I. Willard 

lox, in further pursuance of the said last-mentioned agree- 
S18) ment, transferred, turned over, and delivered the stock 

of goods, notes, and accounts then on hand, of the value of 
$27,343.07, which amount was then credited to the said [. Willard 
lox upon his said indebtedness then due to the said Fox & Co. 

Your oratrix further shows that she has no personal! knowledge of 
the matter, but she has been informed and believes it to be true 
that the said indebtedness of I. Willard Fox mentioned in the said 
original agreement and estimated at about $16,000 was in fact but 
about $15,000, and was due to the First National Bank of Chicago ; 
that after the making of the said original contract and after the con- 
veyance of the said La Salle-street property to him as aforesaid the 
said Samuel H. Fox, with the knowle dge and consent of the said I. 
Willard lox, by mortgage on the said La! Salle-street property, raised 
the sum of about $6,000, which was handed over to the said I. Wil- 
lard Fox and by him paid upon the said indebtedness to the said 
bank; and afterwards and during the time that the said I. Willard 
ox earried on the said business, ; after the 20th of February, 1869, 
out of the proceeds and avails of the said business and of collections 
of the said notes and accounts he paid to said bank the remainder 
of said last-mentioned indebtedness. | 

And, further, that the said indebtedness mentioned in the said 
original contr act and estimated at about $30,000, due from the said 
[. Willard Fox to other parties, was only about $24,000 or less, and 
in pursuance of the said original agreement the said Fox & Co. com- 
promised, discharged, fully paid, and took up the whole of said last- 
mentioned indebtedness, paying thereupon in the aggregate the sum 

of about $10,971.39. 
Od Your oratrix further shows that at or about the time that 

the said Samuel H. Fox placed the mortgage for $6,000 upon 
the said La Salle-street property he also effected an insurance 
upon the improvements upon said lot for the same amount, and 
afterwards the said improvements were destroyed by fire and the 
said insurance applied in payment and discharge of the said mort- 
cage. 

And afterwards, to wit, upon the 25th day of September, 1875, 
the said Samuel H. Fox sold and conveyed the said La Salle-street 
property to the said Henry W. Fox for the sum of $8,000, which 
amount was then credited upon the indebtedness of the said I. 
Willard Fox to said Fox & Co. 

Your oratrix further shows that the above-mentioned stock of 
cvoods, store fixtures, notes, and accounts so turned over to the said 
Samuel H. Fox, of the value of $27,345.07, and the said sum of 
$8,000 realized from the sale of the sale of the said La Salle-street 
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property is all that has ever been paid to or in any manner received 
by the said Fox & Co. or either of the members of said firm for —on 
account of the indebtedness so due and from time to time becoming 
due from the said I. Willard Fox to the said Fox & Co., and that 
there is now due to your oratrix on account of said indebtedness 
the sum of about $6,000, besides the interest on such indebtedness 
from the time the same became due and payable as aforesaid. 

Your oratrix further shows that some time on or about the Ist 
day of September, A. D. 1875, the said Samuel H. Fox and Henry 
W. Fox dissolved their said partnership and made a final settle- 
ment as between themselves of all matters connected with or grow- 
ing out of their said partnership business, by the terms of which 

said settlement it was agreed that the said indebtedness at 
o8 that time due and owing from the said I. Willard Fox to 

said Fox & Co. and any and all securities connected there- 
with or given to secure the payment of the same, as hereinabove 
explained, should thereafter belong to the said Henry W. Fox; and 
thereupon, in pursuance of the said last-mentioned contract and 
agreement, the said Samuel H. Fox made, executed, and delivered 
to the said Henry W. Fox a deed of conveyance in fee simple for 
the said property known and described as the Lake Zurich farm. 

And your oratrix further shows that the said Henry W. lox de- 
parted this life on the Ist day of May, A. D. 1876, having in his 
lifetime duly made and published his last will and testament in 
writing, bearing date on the 29th day of September, A. D. 1875, and 
thereby appointed vour oratrix sole executor thereof, and that she 
has since the death of the said testator duly proved the said last 
will and testament before the surrogate in and for the county of 
Madison, in the State of New York, and has taken upon herself the 
burden of the execution thereof; and, further, that in and by the 
said last will and testament the said deceased gave, bequeathed, 
and devised to your oratrix all his estate, both real and personal. 

And your oratrix further shows that the property hereinbefore 
referred to and mentioned as the Lake Zurich farm is known and 
more fully described as follows, to wit: All the certain lots, pieces, 
or parcels of land situated in the county of Lake and State of Illi- 
nois, and described as follows: 

All that part of sections seventeen, eighteen, & twenty, in town- 
ship forty-three north, range ten east, of ‘the third principal merid- 
ian, bounded as follows: “Beginning at the quarter-section stake 

one hundred and fifty-nine and a half rods north of the south- 
OU east corner of said section twenty, and running thence west 

fifty-six rods; thence north 34° west ninety five rods to the 
north line of the southwest quarter of the northeast quarter of said 
section twenty; thence north 34° west thirty rods; thence north 503° 
west forty-three and one-half rods to the west line of the northwest 
quarter of the northeast quarter of said section twenty ; thence north 
005° west twenty-four and one-half rods to a cedar stake; thence 
north 69° east to the north line of said section twenty ; thence east 
four rods and eighteen links to the centre of section twe nty; thence 
north 48° east thirteen and a half rods; thence north 32° east twenty 
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rods; thence north 43° east twenty-two rods; thence north 7° east 
thirty rods; thence north 66° west twenty-five rods; thence north 
31° west forty rods; thence north 62° west seventy-eight rods to the 
north line of the southeast quarter of the southwest quarter of said 
section seventeen; thence south to the north line of said section 
twenty; thence west to the southwest corner of said section seven- 
teen ; thence north to the northwest corner of the northwest quarter 
of the southwest quarter of said section seventeen ; thence east to the 
east line of said section seventeen; thence south to the place of be- 
ginning. 

The above-bounded premises being further described as follows: 
The east half of the northeast quarter of said section twenty (except 
two acres and seventy-one rods in the southwest corner thereof and 
four acres and twelve rods of the northeast corner of the southwest 
quarter of the northeast quarter of said section twenty); the north- 

west quarter of the northeast quarter of said section twenty 
40 (except eight acres and ninety-seven rods off from the south- 

west corner thereof); two acres and ninety-six rods (except 
120 rods) in the northeast corner of the northeast quarter of the 
northwest quarter of said section twenty; the east half of the south- 
east quarter of said section seventeen ; the west half of the southeast 
quarter of said section seventeen (exceptsixteen and one-fourth acres 
off the west side thereof, as indicated by timber); the northeast quar- 
ter of the southwest quarter of said section seventeen (except seven 
and one-half acres off the south side thereof, as indicated by timber) ; 
the west half of the southwest quarter of said section seventeen ; 
also thirty-two acres of land off from the east side of the northeast 
quarter of the southeast quarter of said section eighteen ; also thirty 
acres off from the east side of the southeast quarter of the northeast 
quarter of said section eighteen; also the southwest quarter of the 
northwest quarter of said section seventeen (except three acres off 
from the north side thereof to be divided by an east and west line); 
also the west half of the southwest quarter of said section twenty ; 


- also the west half of the land on the lake shore on the southwest 


quarter of the northwest quarter of said section twenty, to be equally 
divided by a north and south line running to the lake, except- 
ing and reserving from the above-granted premises such portion 
thereof as the said I. Willard Fox may have sold or agreed to sell to 
Allan Jones, John Myers, John Ginnech, and Fick, Martin and 
Myers, and one acre sold for school purposes prior to the 20th day 
of February, 1869. 
Your oratrix, further complaining, says that by reason of 
41 the premises there is now legally and equitably due to her as 
such executrix and devisee from the said I. Willard Fox the 
sum of about one hundred thousand dollars, principal and interest, 
upon the said indebtedness; and your oratrix hath frequently in a 
friendly manner applied to the said I. Willard Fox and requested 
him ‘ ay the said indebtedness; and your oratrix well hoped that 
such her just and reasonable request would have been complied 
with as in justice and equity it ought to have been; but now so it 
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is, may it please your honors, the said I. Willard Fox, contriving 
how to injure your oratrix in the premises, has hitherto refused and 
still does refuse to comply with your oratrix’s reasonable request In 
that behalf; and your oratrix charges that the said mortgaged prem- 
ises are a very scant security for the payment of what is now due 
and owing to her on account of the indebtedness aforesaid ; that the 
said premises known as the Lake Zurich farm, as hereinbefore de- 
scribed, are now worth only about thirty thousand dollars; and your 
oratrix charges that the said defendants ought either to pay what is 
due to your oratrix as aforesaid or otherwise to release their equity 
of redemption in said premises, but this they refuse to do, all which 
actings and doings are contrary to equity and good conscience and 
tend to the manifest wrong, injury, and oppression of your oratrix 
in the premises. 

To the end, therefore, that the said I. Willard Fox and the 
said Eleanor Fox may be made defendants hereto, and that they 
may severally full, true, and direct answer make to all and sin- 
gular the matters hereinbefore stated and charged (but not on oath, 
the necessities of their answers on oath being hereby wa-ved pur- 
suant to the statute and to the rules and practice of this court) and 
that as fully and particularly as if the same were here repeated 

and they thereunto distinctly interrogated, and that an 
42 account may be taken by and under the direction and decree 

of this hunorable court of what is due and owing to your 
oratrix for principal and interest on the security of the said mort- 
gaged premises, and that the said defendants may be decreed to pay 
unto your oratrix what shall justly appear to be due and 
owing to her on taking the aforesaid account, with her costs 
of this suit, by a short day,to be appointed by this court for 
that purpose, your oratrix being ready and willing and hereby 
offering, on being paid her said principal money, interest, and costs 
at such appointed time, to reconvey the said mortgaged premises 
unto the said defendants or unto either of them, as this honorable 
court shall direct, and in default of such payment that the said de- 
fendants and each of them and all persons claiming under them or 
either of them may be absolutely barred and foreclosed of and from 
all right aud equity of redemption in or to the said mortgaged 
premises and every part thereof, and that your orator may have 
such further or other relief in the premises as her case shall require 
and to your honors shall seem meet, may it please your honors to 
grant unto your oratrix the most gracious writ of summons of 
the United States of America issuing out of this court, directed to 
the said I. Willard Fox and Eleanor Fox, thereby commanding 
them and each of them, at a certain day and under a certain pen- 
alty therein to be inserted, personally to be and appear in this 
honorable court, then and there to answer all and singular the 
premises and to stand to, perform, and abide such order and decree 
herein as to your honors shall seem meet and as shall be agreeable 
to equity and good conscience. 
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4. And your oratrix shall ever pray, &e. 
| KATE W. FOX, 
By F. SACKETT, 
, Her Solicitor. 
i’, SACKETT, 

Sol’r for Compl't. 


(Endorsed :) Filed Oct. 26,1877. Wm. HU. Bradley, clerk. i 
ea . f , ; i 
43 Afterwards, to wit, on the tenth’ day of September, in the 
Julv term of said court, J878,1n the record of the proceed- 
ings thereof in said entitled cause, before Hon. Henry W. Blodgett, 
district judge, is the following entry, to wit: 
Order. 
Kate W. Fox ) 
_— VS -In Chaneery. 


[. WinnarpD Fox and ELEANOR Iox. 


On motion of complainant’s solicitors it is ordered by the court 
that this cause be referred to Henry W. Bishop, Itsq., the master in 
chancery of this court, to take proofs herein and report the same to 


the court, together with the amount due the complainant herein. 


r 
M. 
Afterwards, to wit, on the tenth day of July, in the July term of 
said court, 1879, in the record of the proceedings thereof in said 
entitled cause, before Hon. Henry W. Blodgett, district judge, is the 

following entry, to wit: 


Order. 
ots 3 5 
KATE Fox 
, VS. >In Chancery. 
Il WittaArRpb [ox et al. 


On motion, time for taking proofs by the defendant- is extended 
thirty days. 
4 Afterwards, to wit, on the twenty-seventh day of October, 
in the adjourned October term of said court, 1879, in the 
record of the proceedings thereof in said entitled cause, before Hon. 
Henry W. Blodgett, district judge, is the following entry, to wit: 


Order. 


KATE W. Fox i] 


>In Chancery. 


VS. 
I. WittaArRpD Fox et al. 


On motion, time for defendants to take proofs herein is extended 
thirty days. 
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Afterwards, to wit, on the eleventh day of February, 1880, in the 
December term of said court, 1879, in the record of the proceedings 
thereof in said entitled cause, before Hon. Henry W. Blodgett, district 
judge, is the following entry, to wit: 


Order. 


KATE W. Fox 
US, » In Chancery. 
I. WinttArpD Fox e¢ al. 


Now come the parties, by their solicitors, and, on motion of Mr. 
Mclaid, solicitor, it is ordered by the court that the order hereto- 
fore entered herein referring this cause to the master in chancery be 
so modified as to direct said master to report the testimony taken 
by him herein into court and not his conclusions thereon. 


45 Afterwards, to wit, on the twelfth day of July, in the July 

term of said court, 1880, in the record of the proceedings 
thereof in said entitled cause, before Hon. Henry W. Blodgett, district 
judge, is the following entry, to wit: 


Order. 


KATE W. Fox 
i » In Chancery. 


US. 
I. Wittarp Fox et al. } 


Now come the parties, by their solicitors. ‘This cause now coming 
on to be heard upon the pleadings and proofs herein, and the court 
after hearing the same, not being sufficiently advised in the prem- 
ises, takes the same under advisement. 


Afterwards, to wit, on the fifth day of November, in the adjourned 
October term of said court, 1880, in the record of the proceedings 
thereof in said entitled cause, before Hon. llenry W. Blodgett, dis- 
trict judge, is the following entry, to wit: 


Order. 


KATE W. Fox 
US. >In Chancery. 
I. Wittarp Fox et al. ) 


On motion of said complainant’s solicitor leave is given said com- 
plainant to amend her bill of complaint herein. 


46 Afterwards, to wit, on the thirteenth day of November, in 

the adjourned October term of said court, 1880, in the record 
of the proceedings thereof in said entitled cause, before Hon. Henry 
W. Blodgett, district Judge, is the following entry, to wit: 


KATE W. GOODWIN ET AL. VS. ELEANOR FOX ET AL., &C. 
| Order. 
‘ Kate W. Fox | 


VS. 
| I. WinttarD Fox e al. j 
Now comes said complainant, by Charles H. Wood, her solicitor, 
and, under leave of court, files her amendment to the bill of com- 
plaint herein. 
And thereupon ten days 
herein. 


In Chancery. 


? 


time is given defendants to answer 


On the same day, to wit, on the thirteenth day of November, 1880, 
came the complainant, by her solicitor, and filed in said clerk’s 
office her amended bill in said entitled cause; which said amended 
bill is in the words and figures following, to wit: 


Amended Bill. 


In the United States Cireuit Court, Northern District of Illinois. 
In Chancery. 


KATE W. Fox vs. I. WILLARD Fox and ELEANOR Fox. 


47 And now comes the complainant, by her solicitor, and, by 
leave of the court for this purpose first had and obtained, 
makes the following amendment to the amended bill heretofore filed 
in this cause, the same to be ‘inserted in the middle of the eighth 
page thereof, immediately after the averment of the sale and convey- 
ance of the La Salle-street lot by Samuel H. Fox to Henry W. Fox: 
And your oratrix would further show that in the said agreement 
of February 20th, 1869, it was recited that, in addition to other 
property therein named, the said I. Willard Fox had sold and con- 
veyed to Samuel H. Fox the premises known as No. 376 North La 
Salle street, being lot No. two (2), in block twenty (20), in Bushnell’s 
cf Addition to Chicago, Illinois; the proceeds thereof to be applied 
“a towards the payment of the indebtedness from J]. Willard Fox to 
. &§ lox & Co. in said agreement described. 
| And your oratrix would further show that by the said agreement 
: the said premises were not in any event to be reconveyed to the said 
i [. Willard Fox; and your oratrix, esteeming herself to be the real 
| owner thereof by virtue of having succeeded to the rights of Fox & 
4 Co. and Samuel H. Fox therein, has sold and conveyed the same, 
' and is not now the owner thereof; but, being willing to do what is 
| just and equitable in thé premises, she hereby offers to credit and 
: allow to the said I. Willard Fox the amount for which she 
. AS sold the said lot, or otherwise its value, in reduction of the 
' sum due to her upon the said agreement from the said I. 
{ 


W illard lox. 


KATE W. FOX, Complainant, 
3y CHAS. H. WOOD, 
Her Solrciior. 
Endorsed: Filed Noy. 18, 1880. Wm. H. Bradley, clerk. 
4—168 


26 KATE W. GOODWIN ET AL. VS. ELEANOR FOX ET AL., &C. 


Afterwards, to wit, on the twenty-third day of November, 1550, 
came the defendants, by their solicitor, and filed in said clerk’s office 
their answer to the amended bill in said entitled cause; which said 
answer is in the words and figures following, to wit: 


49 United States Circuit Court, Northern District of Illinois. 
In Chancery. 


KATE W. Fox vs. I. Wituarp Fox and ELEANOR Fox. 


The answer of the respondents, I. Willard Fox and Eleanor Tox, to 
the amended bill of complaint of Kate W. Fox, as amended by 
leave of the court November 13th, 1880. 


‘These respondents, saving and reserving to themselves all manner 
of benefit or advantage of ee because of the many errors In 
said amended bill contained, for answer thereto, deny that on or 
about the 20th day of February, 1869, the respondents, I. Willard 
Fox —, was indebted to Samuel H. Fox and Henry W. Fox, a firm 
doing business under the style of Fox & Co., in the sum of seventy 
thousand dollars, and they admit that it was about that time agreed 
by and between I. Willard Fox and Fox & Co. that the said ox & 
Co. had or should discharge certain indebtedness estimated to amount 
to a sum of about sixteen thousand dollars, paying for the same in 
full, and that they should also discharge certain other indebtedness 
of the said I. Willard Fox to other persons, which were stated to be 
about thirty thousand dollars, to be paid at the rate of about fifty 


cents on the dollar; and these respondents say that the amount of 


said indebtedness stated as sixteen thousand dollars was, in 
50 fact, fifteen thousand dollars, aud the amount of said debts 

said to be thirty thousand dollars was about twenty-four 
thousand dollars. 

And these respondents admit that I. Willard Fox was at the time 
last mentioned the owner in fee simple of the land known as the 
Lake Zurich farm, in the county of Lake, in theState of Illinois, and 
particularly described in the said amended bill, and also of lot No. 
two (2), in block twenty (20),in Bushnell’s Addition to Chicago, Cook 
county, [linois, and known as No. 376 North La Salle street, in said 
city, and that he was the owner of and _ possessed of a certain stock 
of goods, wares, merchandise, store fixtures, together with notes and 
book accounts connected therewith and growing out of the business 
there conducted by him in connection with the said stock of goods. 

And these respondents deny that it was then and there agreed by 


and between I. Willard Fox and Fox & Co. that for the purpose of 


paying and securing to the said Fox «& Co. the said sum of seventy 
thousand dollars, and the further sums that might become due to 
Fox & Co. for paying the indebtedness aforesaid, that the said I. 
Willard Fox should then and there make and deliver to Samuel Hi. 
Fox deeds conveying to him the Lake Zurich farm and the prem- 
ises known as No. 376 North La Salle street, and that he should sell 

and assign the said stock of goods, store fixtures, notes, and accounts 
to the said Samuel H. lox, as stated in said amended bill; and these 


mye 


mer 
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respondents say that on the 20th day of February, 1869, these re- 
spondents executed to the said Samuel H. Fox a deed in the nom- 
inal consideration of fifty thousand dollars, conveying certain prem- 

ises In the county of Lake and State of Illinois, known as the 
5] Lake Zurich farm set out in the said amended bill of com- 

plaint, and on the same day executed another ee convey- 
ing to the said Samuel H. Fox thesaid lot two (2), in block twenty 
(20), in Bushnell’s Addition to C hicago, and at same time a certain 
paper writing which read as follows, to wit: 

“Whereas I. Willard Fox is indebted to Samuel H. Fox and 
Henry W. Fox, partners, doing business under the firm name and 
style of Fox & Co., in the sum of seventy thousand dollars ($70,000) 
over and above all discount and set-offs of every name and nature; 
and whereas said Fox & Co., at the request of said I. Willard Fox, 
have taken up and satisfied or are about to take up and satisfy 
certain other of the indebtedness of said I. Willard Fox, some of 
such indebtedness, and to the amount of about sixteen thousand 
dollars ($16,000), more or less, being satisfied by payment thereof 
in full, and the remainder thereof, and to the amount of about 
thirty thousand dollars ($30,000), more or less, being satisfied by 
payment at the rate of fifty cents on the dollar, whereby the said I. 
Willard Fox has become further se to said Fox & Co.: 

. ane whereas the said I. Willard _— has sold and conveyed to 
the said Samuel H. Fox all and singular the stock of goods, wares, 
and merchandise, with the store fixtures,in the city of Chicago, 
including therewit h his notes, books, and accounts of every name, 
rature, and description, and also the premises known as No. 376 
North La Salle street, being lot two (2),in block twenty (20), in 
Bushnell’s Addition to Chicago, Illinois, in said city of Chicago, with 
power forthwith, at such times and in such manner as the said 
Samuel H. Fox shall deem best, to sell and collect and convert the 

said goods, wares, merchandise, fixtures, notes, accounts, and 
52 promises into money and apply the ig ote to the payment 

of said indebtedness to said Fox & Co., both the said original 
indebtedness and that so taken up by them at the rate paid therefor, 
with such interest added thereto as the said Samuel H. Fox or Fox & 
Co. shall have to pay thereon or on any portion thereof, and has also 
conveyed to said Samuel H. Fox his farm in Lake county, Illinois, 


- known as the Lake Zurich farm : 


“ Now, therefore, the said Samuel H. Fox agrees that ifthe said I. 
Willard Fox shall and will within six months from the date hereof 
pay the entire amount of each name and amount of said indebted- 
ness, or such portion thereof as remains at that time unpaid, then he, 
said Samuel H. Fox, shall will and reconvey the said Lake Zuric h 
farm to said I. Willard Fox; but, in default of such payment, it is 
hereby agreed oy the parties hereto that the said Samuel H. Fox 
may immediately foreclose the certain mortgage comprised in said 
conveyance of f esid Lake Zurich farm and this agreement. 

“And the said I. Willard Fox hereby agrees that in case proceed- 
ings for such foreclosure be commenced that he will interpose no 
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defense thereto nor attempt, by injunction, bill in equity, or in any 
other way, to hinder or defeat the same. 
“Witness the hands and seals of the said Samuel H. Fox and I. 
Willard Fox this twentieth day of February, A. D. 1869. 
“SAMUEL H. FOX. |[SEAL. 
“T. WILLARD FOX. ‘one, 


“And the said Samuel H. Fox hereby agrees to release a certain 
mortgage which he has upon a portion of said Lake Zurich farm, 
the indebtedness secured by said mortgage having become merged 

in said debt of seventy thousand dollars. 
3 “SAMUEL HH. FUOA.” 


on 


Which was signed by the said I. Willard Fox and Samuel H. 
Fox, except the additional stipulation, which was signed by Samuel 
H. Fox alone 

And these respondents further show that prior to the year 1857 
the said Samuel H. Fox and the respondent, I. Willard l’ox, were 
partners in business at Durhamville, Oneida county, New York, 
engaged in the manufacture of glass, and about that time the re- 
spondent, I. Willard Fox, retired from said business and sold out 
his interest therein to his brother, Henry W. Fox, and thereupon 
the said Samuel H. Fox and Henry W. Ifox, who were brothers of 
this respondent, I. Willard Fox, became partners and conducted said 
business under the name of Fox & Co., and the respondent, I. Wil- 
lard Fox, removed to the State of Illinois; that there was no settle- 
ment of the accounts of the said firm in which this respondent was 
a partner at the time of said sale and dissolution, and since that 
time the said firm of Fox & Co. paid certain amounts to or for the 
respondent, I. Willard Fox,and there were other business transac- 
tions between them which have never been settled; that in the year 
1865 the respondent, I. Willard Fox, at the request of Fox & Co., 


undertook to act as their agent for the sale of glass in the city of 


Chicago and was to receive therefor a certain commission as com- 


pensation for his services: that soon thereafter, for the purpose of 


successfully carrying on the said agency, the respondent, [. Willard 
Fox, opened a store and purchased oils, paints, and glass from other 
parties and thereafter made sale of his own goods, and also of the 
glass manufactured by Fox & Co. and sent to him for sale on 
o4 commission; that large amounts of glass were received from 
Fox & Co. in this manner and large sums, the proceeds 
thereof, were remitted to them from time to time, and the business 
was conducted in this manner until about the first of January, 
1869, when the respondent, I. Willard Fox, became embarrassed, 
and under a judgment and execution in favor of the First National 
Bank of Chicago against him the stock of goods belonging to him, 
and also the glass then on hand belonging to Fox & Co. for sale on 
commission, were seized and the store closed; thereupon this re- 
spondent, I. Willard Fox, notified Fox & Co., and Samuel H. Fox 
came to the city of Chicago to attend to the said business. 
And these respondents further say that the said Samuel H. Fox, 


: 


wT 


od 
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acting for Fox & Co., undertook to relieve the respondent, I. Willard 
lox, from embarrassment and also to rescue their goods from the 
situation in which they were placed, and for this purpose, by agree- 
ment with the said I. Willard Fox, the said Fox & Co. assumed the 
payment to the First National Bank of Chicago, and the said goods 
were all released; and the said Samuel H. l’ox, for Fox & Co., took 
possession of the whole of the same, including those belonging to 
this respondent, I Willard Fox, as well as those belonging to Fox 
& Co.; and they further say that because of said levy and closing 
of the store the other creditors of the respondent, [ Willard Fox, 
were alarmed and made demand for payment, and the said Samuel 
H. ox undertook to satisfy the said creditors of the said I. Willard 
lox; that he was unable to pay more than fifty cents on the dollar, 
and for the purpose of accomplishing said object and also to place 
said fox & Co. in a situation whereby they could make it appear to 

their creditors that they had large property and assets in the 
DO State of Illinois the said Samuel H. Fox prepared a statement 

of account of Fox & Co. against I. Willard Fox, showing an 
apparent indebtedness of about sixty-eight thousand dollars, besides 
an apparent mortgage of fifteen thousand dollars from him to them, 
and thereupon demanded of the said I. Willard Fox that he should 
make an absolute convevance of the property described in the deeds 
of February 20th, 1869, both the Lake Zurich farm and North La 
Salle-street lot; and these respondents denied the correctness of said 
statement of account, and at first refused to make said conveyance, 
but after some delay and protest these respondents were induced to 
execute said deeds upon the conditions that the said Samuel H. Fox 
would execute the said papers writing as dated February 20th, 
1S69, as a condition of defeasance and upon the verbal assurance of 
the said Samuel H. Fox that Fox and Co. would not insist upon the 
payment of the sum of seventy thousand dollars named in said 
agreement or any other sum than that which should be found to be 
due from said I. Willard Fox to Fox & Co. on a just, fair, and equi- 
table settlement; and these respondents asserted at the time that 
there was nothing whatever due from I. Willard Fox to Fox & Co. 
on the transaction represented and covered by said accounts. 

And these respondents further say that after the said deeds and 
agreement were made the said Samuel H. Fox, for Fox & Co., re- 
tained the possession of the said stock of goods, store fixtures, notes, 
accounts, and econdueted said business in the name of I. Willard 
Fox until the month of December, 1869, and during said time re- 
ceived the proceeds arising from the collections of the notes and ac- 

counts as well as the goods; that there was In said store at the 
o6 time the same was transferred to Fox & Co. glass belonging 

to them of over thirty thousand dollars, besides goods of the 
value of over thirty thousand dollars and notes and accounts which 
were good and collectible to the amount of about fifteen thousand 
dollars belonging to I. Willard Fox; that during the time it was so 
being conducted by Fox & Co., in 1869, they paid the debt of the First 
National Bank of Chicago, partly from the proceeds arising from 
the conduct of said business and partly from money borrowed upon 
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the La Salle-street lot, which was afterwards refunded to them by in- 
surance money collected upon the building standing upon said lot, 
and which had been destroyed by fire; that they also paid to the 
other creditors of I. Willard Fox the sum of ten thousand nine 
hundred and seventy-one dollars and thirty cents ($10,971.40), which 
satisfied said debts in full. 

These respondents further admit that the said Samuel H. Fox, on 
the fifth day of October, 1869, released and discharged of record the 
mortgage held by him of a portion of Lake Zurich farm in pursu- 
ance of the agreement of February 20th, 1869. 

These respondents further admit that the said Samuel H. Fox 
placed a mortgage for six thousand dollars upon the La Salle-street 
lot and used the money borrowed to pay upon the amount due to 
the First National Bank, and that at the same time he effected an 
insurance upon the improvements upon said lot for the same amount; 
that the improvements were afterwards destroyed and the money 
collected and used to discharge said mortgage ; and they admit that 
the said Samuel H. Fox conveyed the La Salle-street lot to Henry 
W. Fox on the 25th of September, 1875; and they further admit that 
about the first of September, 1875, Samuel H. Fox and Henry 

W. Fox dissolved their partnership, and in doing so the said 
o7 Samuel H. Fox undertook to transfer to the said Henry W. 

Fox the claim of Fox & Co. against this respondent, I. Willard 
Fox, secured by the conveyance of February 20th, 1869. They fur- 
ther admit that said Henry W. Fox died on the first day of May, 
1876, testate, who appointed his wife, the complainant, Kate W. Fox, 
his executrix; that she has proved the will before the surrogate in 
Madison county, New York, and is now acting as such executrix. 

And these respondents further say that there has been no settle- 
ment of the matters between Fox & Co. and I. Willard Fox since 
the 20th day of February, 1869, and that an account ought to be 
taken and stated and said matters fully adjusted, and they claim 
that there is nothing whatever due to the said Fox & Co. from I. 
Willard Fox; and these respondents deny that the said La Salle- 
street lot was not in any event to be reconveyed by the said Fox & 
Co. or Samuel H. Fox, but that the same was conveyed, like the 
Lake Zurich farm, as security, as hereinbefore set forth, and they 
have no knowledge or information as to whether the said complain- 
ant has sold — lot or the amount she has received for the sume, and 
they say that the purchaser of said lot has taken the same, if the 
same has been sold pending this suit, with notice of the equitable 
rights of these respondents; and these respondents claim a recon- 
veyance of all the said lands known as the Lake Zurich farm and 
the La Salle-street lot upon the statement of account and payment, 
if anything shall be due from said I. Willard Fox to the said Fox 
WX Co. 

And they further say that said Samuel H. Fox is a necessary and 
material party to this litigation, and that no account can be made 
or stated without he is made a party to this suit, and they object 

to the hearing or the rendering of any decree herein until 
58 said Samuel H. Fox shall be made a party and brought be- 
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fore the court; and these respondents ask that this cause may 
be referred to the master in chancery to take evidence and make a 
statement of the account between the parties, and that the Lake 
Zurich farm and the La Salle-street lot be reconveyed to these re- 
spondents. | 
And now, having fully answered, they pray to be hence dis- 
missed, ete. 
I. WILLARD FOX, 
EL ie OR FOX, 
By W. C. GOUDY, Solicitor. 


Endorsed: Filed November 25,1880. William H. Bradley, clerk. 


59 Afterwards, to wit, on the twenty-seventh day of Novem- 

ber, 1880, came the complainant, by her solicitor, and filed 
in said clerk’s office her exceptions to part of the answer to the 
amended bill in said entitled cause; which said exceptions are in the 
words and figures following, to wit: 


Exceptions. 
In U.S. Cir. Court, Northern Dist. of Illinois. In Chancery. 
Kate W. Fox vs. I. WinLtArp Fox and ELeEANoR Fox. 


Exceptions by complainant to part of the answer of the said defend- 
ants to the amended bill; which answer was filed on the 23d of 


November, A. D. 1880. 


1. The complainant excepts to all that part of the said answer 
preceding line 11 on page 11 of said answer, for that it is irrelevant 
to the matter of the amendment made by the said complainant. 

2. For that said part of said answer only imports to answer that 
part of the said bill which had been previously answered but changes 
the ground of defence. 

3. For that said part of said answer seeks to reopen the litigation 
upon the merits after the case has been heard and decided and after 
an application for a rehearing upon the merits has been heard and 

denied. 
60 In all which particulars the complainant excepts to the 
said answer of the said defendants and insists that the same 
ought to be expunged from the said answer. 
; CHAS. H. WOOD, 


Solicitor for Complainant. 
Endorsed : Filed Nov. 27, 1880. W. H. Bradley, clerk. 


Afterwards, to wit, on the eighth day of December, in the ad- 
journed October term of said court, 1880, in the record of the pro- 
ceedings thereof in said entitled cause, before Hon. Henry W. Blod- 
gett, district judge, is the following entry, to wit: 


By KATE W. GOODWIN ET AL. VS. ELEANOR FOX ET AL., &C. 


Order. 


Kate W. Fox \ 
vs. In Chancery. 
I. WILLARD Fox e¢ al. 


The defendants, I. Willard Fox and Eleanor Fox, having filed 
their answer to the amended bi!l as amended, applied for leave to 
file a cross-bill, and the court, having considered the application, 
orders that leave be given to file the eross-bill tendered upon strik- 


ing out Samuel H. Fox as a defendant thereto. 
And it is further ordered that the proofs be closed within thirty 
days after answer to the cross-bill is filed. 
61 And the said [. Willard Fox and Eleanor Fox except to 
the-order requiring them to strike out the name of Samuel 
H. Fox as defendant in cross-bill. 


On the same day, to wit, on the eighth day of December, 1880, 
came I. Willard Fox and Eleanor Fox, by their solicitors, and filed 
in said clerk’s office their cross-bill in said entitled cause; which 
said cross-bill is in the words and figures following, to wit: 


62 Cross- Bill. 


Unitep STATES OF AMERICA, : 
Northern District of Lllinois, | 


United States Circuit Court, Northern District of Illinois. In 
Chancery. 


kate W. Fox vs. I. WintnaArb Fox and ELEANoR Fox. 


The cross-bill of I. Willard Fox and Eleanor Fox against Kate W. 
Goodwin, Charles 8. Goodwin, Samuel H. Fox, and Sarah E. R. 
Smith pip Charles M. Smith. 


To the honorable the judges of the United States circuit court for 
the northern district of Illinois, in chancery sitting: 

I. Willard Fox and Eleanor Fox, who are citizens of the State of 
Illinois and residents in the northern district thereof, bring this 
their cross-bill against Kate W. Goodwin, Charles 8. Goodwin. and 
Samuel H. Fox, who are citizens of the State of New York, Sarah 
E. R. Smith and Charles M. Smith, who are citizens of the State of 
Illinois, and, complaining, say that on the sever'teenth day of Febru- 
ary, 1877, Kate W. Fox, who since the filing of the original bill 
herein has intermarried with one Charles S. Goodwin, a citizen of the 
State of New York, filed her bill of complaint against I. Willard Fox 
and Eleanor Fox, citizens of the State of Illinois and residing in the 
northern district thereof, for the purpose of foreclosing a mortgage on 

certain premises therein deseribed and pray ing that ¢ an account 
63 may be taken of the amount due, and in case of failure to 
pay the same that the premises be sold and the defendants 


} 
ify 


Inf 
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thereby foreclosed of all equity of redemption therein, and the 
complainants refer to said original bill and make the same a part 
of this cross-bill-of comp laint the same as if the same were therein 
repeated in detail. And they further say that on the twenty-first 
day of April, 1877, the cross-complainants filed their answer to said 
original bill of complaint, and they refer to the same on the files of 
this court and ask that the same may be taken as a part of this 
cross-bill of complaint the same as if the same were set out in 
detail; that on the same day a replication was filed to the said 
answer; that on the twenty-sixth day of October, 1877, an amended 
bill of complaint was filed by the said Kate W. Fox, and the same 
is made a part of this cross-bill of complaint the same as if it were 
set forth herein in detail ; that on the thirteenth day of November, 
1880, an amendment was filed to the said amended bill, and refer- 
ence 1s made to the same as if it were herein set forth in detail; and 
on the twenty-third day of November, 1880, an amended — was 
filed, and that cross-complainants ask that the same may be treated 
as a part of this cross-bill the same as if the same were set out in 
detail. These cross-complainants further say that on the twentieth 
day of February, 1869, the said I. Willard Fox was the owner of 
lot two (2 ) of block twenty (20), in Bushnell’s Addition to the city of 
Chicago, in the State of Illinois, further described as number 376 
North ia Salle street, and also of certain lands known as the Lake 

Zurich farm and deseribed as follows: That part of sections 
64 seventeen, mye and twenty, in township forty-three (43) 

north, range ten (10) east, of the third principal meridian, 
bounded as follows: Beginning at the quarter-section stake one 


_ hundred and fifty-nine and a half (1591) rods north of the south- 


east corner of section twenty and running thence west fifty-six (56) 
rods; thence north thirty-four (84) degrees west ninety-five (95) 
rods to the north line of the southwest quarter of the northeast 
quarter of section twenty, which point would be 50% rods from the 
northwest corner of the southwest quarter of the northeast quarter 
of section twenty; thence north thirty-four (54) degrees west thirty 
rods; thence north fifty and a half (50!) degrees west forty-three 
(431) and one-half rods to the west line of the northwest quarter of 
the northeast quarter of section twenty; thence north fifty and a 
half degrees west twenty-four and one- half (241) rods to a cedar 
stake; thence north sixty-nine degrees east to the north line of 
section twenty; thence east four rods and eighteen links to the 
centre of section twenty’; thence north forty-eight degrees east 
thirteen and a half rods; thence north thirty-two degrees east 
twenty-two rods; thence north forty-three degrees east twenty-two 
rods; thence north seven degrees ‘east thirty rods; thence north 
sixty-six degrees west twenty-five rods; thence north thirty-one 
degrees west forty rods; thence north sixty-two degrees west seventy- 
eight rods to the north line of the southeast quarter of the south- 
west quarter of section seventeen; thence west to the northwest 
corner of the southeast quarter of the southwest quarter of section 
seventeen; thence south to the north line of section twenty ; 
thence west to the southwest corner of section seventeen; thence 
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65 north to the nerthwest corner of the northwest quarter of 

the southwest quarter of section seventeen; thence east to 
the east line of section seventeen; thence south to the southeast 
corner of the southeast quarter of the northeast quarter of section 
twenty, to the place of beginning, more particularly described as 
follows: 

The east half of the northeast quarter of section twenty, except 
two acres seventy-one rods in the southwest corner, together with 
four acres and twelve rods in the northeast corner of the southwest 
quarter of the northeast quarter of section twenty ; also the north- 
west quarter of the northeast quarter of section twenty, except eight 
acres and ninety-seven rods off the southwest corner; also two acres 
and ninety-six rods (except one hundred and twenty rods) in the 
northeast corner of the northeast quarter of section twenty ; also the 
east half of the southwest quarter of section seventeen ; also the west 
half of the southeast quarter of — seventeen (except sixteen and one- 
fourth acres off the west side, as indicated by timber); also the 
northeast quarter of the southwest quarter of section seventeen, ex- 
cept seven and one-half acres, as indicated by timber; also the north- 
ast quarter of the southwest quarter — section seventeen, except 
seven and one-half acres of- the south side, as indicated by timber ; 
also the north half of the southwest quarter of section seventeen ; 
also thirty-two acres of- the east side of the northeast quarter of the 
southeast quarter of section eighteen ; also thirty acres off the east 
side of the southeast quarter of section eighteen ; also the southwest 
quarter of section seventeen, except three acres of- the north side, to 

be divided by an east and west line; also the west half of the 
66 west half of the southwest quarter of section twenty ; also the 

west half on the line of the lake shore of the southwest quar- 
ter of the northwest quarter of section twenty, to be equally divided 
by a north and south line running to the lake, the amount of land 
being supposed to be five hundred and thirty-five acres of land, 
more or less, and being the same premises conveyed to one Charles 
J. Starr by Daniel A. Baldwin and wife, by deed dated the 21st day 
of June, 1849, excepting some portion thereof conveyed by the said 
I. Willard Fox to Allan Jones, John Myers, John Eunnuch, and 
Teck, Martin and Meyers, and one-half sold for town and school 
purposes ; and being such owner he and his wife, Eleanor Fox, one 
of the cross-complainants, executed deeds of convevance conveying 
the same to Samuel H. Fox, and at the same time an agreement 
was made between the said Samuel H. lox and the cross-complain- 
ants, I. Willard Fox, which reads as follows, to wit: 

Whereas I. Willard Fox is indebted to Samuel H. Fox and Henry 


W. Fox, partners doing business under the firm name and style of 


Fox & Co., in the sum of seventy thousand dollars over and above 
all discounts and set-offs of every name and nature; and whereas 
said Fox & Co., at the request of said I. Willard Fox, have taken 
— and satisfied or are about to take up and satisfy certain other of 
the indebtedness of the said I. Willard Fox, some of such indebted- 
ness, to the amount of about sixteen thousand dollars, more or less, 
being satisfied by payment in full, and the remainder thereof, and 
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to the amount of about thirty thousand dollars, more-or less, being 
so satishied by payment at the rate of fifty cents on the dollar, 
67 whereby the said I. Willard Fox has become further in- 
debted to the said Fox & Co.; and whereas the said I. Wil- 
lard ox has sold and conveyed to the said Samuel H. Fox ail of 
the stock of goods, wares, and merchandise, with the store fixtures, 
in the city of Chicago, including therewith his notes, books of ac- 
counts of every name and description, and also the premises known 
as number 376 North La Salle street, being lot two, in block twenty, 
In Bushnell’s Addition to Chicago, Illinois, in said city of Chicago, 
with power forthwith, at such times and in such manner as he, said 
Samuel H. Fox, shall deem best, to sell and collect and convert the 
said goods, wares, merchandise, fixtures, notes, goods, and premises 
into money and apply the proceeds to the payment of the said in- 
debtedness of said Fox & Co., both said original indebtedness and 
that so taken up by them, at the rate paid therefor, with such inter- 
est added thereto as the said Samuel H. Fox or Fox & Co. shall 
have to pay thereon or on any portion thereof, and has also con- 
veyed to said Samuel H. Fox on his farm in Lake county, Illinois, 
known as the Lake Zurich farm: 
‘“ Now, therefore, the said Samuel H. Fox agrees that if the said 
[. Willard Fox shall and will within six months from the date 
hereof pay the entire amount of each name and kind of said indebt- 
edness or sucb portion thereof as remains at that time unpaid, then 
the said Samuel H. Fox shall and will reconvey the said Lake Zurich 
farm to said I. Willard —; but in default of such payment it is 
hereby agreed by the parties hereto that the said Samuel H. Fox 
may immediately foreclose the certain mortgage comprised in said 
conveyance of said Lake Zurich farm and this agreement. 
“And the said I. Willard Fox hereby agrees that 1n case 
68 proceedings for such foreclosure be commenced thaé he will 
Interpose no defence thereto nor attempt by injunction, bill 
in equity, or in any other way to hinder or defeat the same. 
“Witness the hands and seals of said Samuel H. Fox and I. Wil- 
lard Fox this twentieth day of February, A. D. 1869. 
“SAMUEL H. FOX. [seat] 
“TI. WILLARD FOX. ss 


“And the said Samuel H. Fox hereby agrees to release a certain 
mortgage which he has upon a portion of said Lake Zurich farm, 
the indebtedness secured by said mortgage having become merged 
in said debt of seventy thousand dollars. 


“SAMUEL H. FOX.” 


These cross-complainants further say that there was not due from 
I. Willard Fox to Fox & Co., as recited in said agreement, the sum 
of seventy thousand dollars nor any other sum, but the said convey- 
ances and the said agreement containing said recital were made 
under the circumstances herein set forth: Prior to the year 1857 
the said Samuel H. Fox and I. Willard Fox were engaged in busi- 
ness as partners in the manufacture of glass at Durhamyille, Oneida 
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county, New York, and in that year I. Willard Fox sold his interest 
in the business to Henry W. Fox and removed to Illinois; that 
at the time of said sale and dissolution of partnership between 
Samuel H. Fox and I. Willard Fox there was no settlement 
between them nor of the amount due to I. Willard Fox in the 
conduct of said business; that after the removal of I. Willard 
Fox to Illinois he received certain amounts for his interest in 
said business, and the said new firm advanced and paid for him 
certain amounts, and in regard to these there has been 
69 no definite settlement of account to determine the amount 
due from one party to the other. In the year 1865 an ar- 
rangement was made between said firm, composed of Samuel H. and 
Henry W. Fox, under the style of Fox & Co., by which glass manu- 
factured by Fox & Co. was to be shipped to I. Willard Fox at Chi- 
cago, to be sold by him as an agent, and for which he was to receive 
a certain commission; that for the purpose of selling said glass 
and doing business in that line for himself the said I. Willard Fox 
purchased paints and oils, and at times other lots of glass, and 
opened a store in the city of Chicago, which was continued until 
about the first day of January, 1869, when during that time large 
quantities of glass were sent by Fox & Co. to I. Willard F ox, to be 
sold by him as agent on commission, and he made remittances of 
large amounts of money from time to time, the proceeds of glass 
sold by him for them, and about the first of January, 1869, the 
store of I. Willard Fox, with the goods belonging to him and also 
the glass belonging to Fox & Co., were seized upon execution in 
favor of the First National Bank of Chicago against I. Willard Fox, 
and the store was closed; that the said I. Willard Fox notified Fox 
& Co. of said seizure, and Samuel H. Fox thereupon came to Chi- 
cago, when he made arrangements, with the consent of I. Willard 
Fox, with the said First National Bank of Chicago by which Fox 
& Co. assumed payment of said debt and the store was released ; 
that Fox & Co. took exclusive possession of all of the goods and fixt- 
ures in said store and continued to hold the same from that time 
until it was finally closed and goods sold in December, 1869; and 
these cross-complainants say that at the time of such arrange- 
70 ment by which the store was released from said execution 
the said I. Willard Fox was indebted to the said First Na- 
tional Bank in the sum of about fifteen thousand dollars, and to 
other creditors to the amount of about twenty-four thousand dollars; 
that there had been no settlement had with Fox & Co. of the busi- 
ness between them from 1857; that the amount due between the 
parties was not definitely fixed or known, but these cross-complain- 
ants claimed and now say that there was nothing due from I. Wil- 
lard Fox to Fox & Co., and they further say that said Samuel H. 
Fox, acting for Fox & Co., prepared a statement of account, from 
which it appeared that I. Willard Fox was indebted to Fox & Co 
in the sum of sixty-eight thousand two hundred and seventy-eight 
dollars and fifty-eight cents, and presented the same to I Willard 
Fox and demanded that these cross-complainants should make an 
absolute conveyance of the real estate hereinbefore described, and 
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should assign and transfer the goods, store fixtures, accounts, and 
notes in said store, proposed to pay the First National Bank in full, 
and settle with the other creditors at a sum not exceeding fifty cents 
on the dollar, when he would reconvey the said real estate to I. 
Willard Fox : that the said I. Willard Fox denied the correctness 
of said account and refused to make such conveyance and assign- 
ment, when the said Samuel H. Fox peremptorily demanded that 
such arrangement be made or he would abandon the said I. Wil- 
lard Fox to his creditors ; and under these circumstances these cross- 
complainants agreed to make said conveyances and assignment if 
the said Samuel H. Fox would execute the written agreement as a 

condition of defeasance hereinbefore set forth, and said Sam- 
71 uel H. Fox gave assurances at same time that the said sum 

of seventy thousand dollars mentioned in the agreement 
should not be considered as the amount due, but that a fair, just, 
and equitable settlement should be made of said accounts between 
the parties; and these cross-complainants say that at that time the 
said Samuel H. Fox gave as a reason for desiring to have said 
arrangement made that he would be able to show to his creditors at 
the least that he was possessed of considerable property in Illinois, 
and thereby secure the credit for himself and be able to conduet his 
business on a larger scale, and be able to make a favorable settle- 
ment with the creditors of I. Willard Fox by showing to them that 
he was in debt to so large an amount; and these cross-complainants 
say that under the pressure of the said Samuel H. Fox, his threats 
and promises, the said deeds were made and the said contract was 
sioned. 

“These cross-complainants further say that after the said convey- 
anees were made, the store transferred, with its books and accounts, 
the said Fox & Co.’ conducted the business in the store in the name 
of I. Willard Fox and received the proceeds thereof and collected 
the money due upon the notes and accounts which were assigned 
and had the full benefit of said money; that in the month of Decem- 
ber, 1869, said business was closed and the remainder of the stock 
on hand was sold for the sum of about twenty-eight thousand dol- 
lars and the money received by Fox & Co; that during said time 
a mortgage was executed upon the La Salle-street lot for the sum of 
six thousand dollars by the said Samuel HH. Fox, and the money used in 

payment of the First National Bank of Chicago, and at same 
12 time he effected an insurance upon the building upon said 

lot in the same amount; that the building was afterwards 
destroyed, and the money collected on the policy of insurance was 
used in payment of said mortgage; that the whole of the debt to the 
First National Bank was paid. and ten thousand nine hundred and 
seventy-one dollars and thirty cents paid to the other creditors of 
[. Willard Fox, which satisfied the same in full; that the money 
received during the time the store was conducted by Fox & Co., 
from the time they took possession to.the time it was closed, in 
December, 1869, amounted to a large sum—more than fifty thou- 
sand dollars; and they further say that at the time possession was 
-taken of the store by Fox & Co., when it was released from said ex- 
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ecution, there was a large quantity of glass in said store, to the value 
of more than thirty thousand dollars, “which belonged to Fox & Co. 
and which wasin the possession of I. Willard Fox as an agent; and 
these cross-complainants say that the said Fox & Co. are li ble to 
said I. Willard Fox, who is entitled to a eredit for the amount of 
glass returned to Fox & Co. at the time they took possession of the 
store and also for the money that was received from the notes and 
accounts and the sale of goods during the time the business was 
conducted by said firm, and the said amounts will more than pay 
any charges of the said Fox & Co. against the said I. Willard Fox. 
And these cross-complainants further say that about the first of 
September, 1875, the said Samuel H. Fox and Henry W. Fox dis- 
solved partnership, and under some arrangement between them the 
said Samuel H. lox transferred and conveyed the real estate herein be- 
fore set forth to Henry W. Fox, but that the said Henry W. Fox had 
full notice of all the rights and equities of these cross-complain- 

o ants in the said premises and was not a bona fide purchaser 
thereof; that about the first of June, 1876, said Henr y W. Fox 

died testate and by his will appointed his wife, Kate W. Fox, executrix, 
and bequeathed and devised to his wife, IKKate W. Fox, all of his es- 
tate, real and personal; that letters testamentary were issued to her 
and she has since been acting as such executrix; that since the 
original bill was filed in this cause the said Kate W. Fox has mar- 
ried Charles 8. Goodwin, and thev now reside together in the State 
of New York. The said Kate W. Fox and Charles 8. Goodwin, to 
wit, on the 7th day of April, 1880, have made a conveyance of lot 
two, in block twenty, in Bushnell’s Addition to the city of Chicago 
aforesaid, to Sarah E. R. Smith, wife of Charles M. Smith, and 1 that 
the said Sarah E. R. Smith received the same with notice of the 
rights and equities of these cross-complainants to said premises and 
pending this suit; and these cross-complainants say that they are 
entitled to a reconveyance of the real estate hereinbefore described 
and set forth and on a statement and settlement of the accounts be- 
tween Fox & Co. and the said I. Willard Fox. To the end, there- 
fore, that the said Kate W. Goodwin, Charles S. Goodwin, Samuel 
H. Fox, and Sarah E. R. Smith and Charles M. Smith may be made 
defendants to this cress-bill of complaint and answer the same, but 
not under oath, that being waived, and that an: account of all mat- 
ters herein stated between Fox & Co. and I. Willard Fox or Samuel 
H. Fox, as surviving partner of Fox & Co., and I. Willard Fox be 
taken and stated and the amount due be ascertained and determined, 
and that if it should appear that there is an amount due from Sam- 
uel H. Fox, surviving partner of Fox & Co., to I. Willard Fox, 
74 thut a decree be entered against him for said amount and 
against said Kate W. Goodwin, requiring her, with her said 

husb and, to reconvey the lands situated at Lake Zurich, herein be- 
fore described, and : against the said Sarah EK. R. Smith, requiring her, 
with her husband,to reconvey the said lot on North La Salle street, 
hereinbefore described. and if it shall appear that there is any sum 
due from I. Willard Fox to Samuel H. Fox, as surviving partner of 
Fox & Co., or to Kate W. Goodwin, that a decree be entered re- 
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quiring a reconvey: ince of said real estate hereinbefore described 
upon the payment of the amounts so feund to be due from I. Wil- 
lard Fox, and that these cross-complainants have such other and 
further relief as may be equitable and just, and said cross-com- 
plainants pray that a rule may be entered requiring the said Kate 
W. Goodwin to answer this cross-bill of complaint, and that sub- 
peenas may issue against the said Samuel H. Fox, surviving partner 

Fox & Co., the said Charles S . Goodwin, and the said Sarah E. R 
Smith and Charles M. Smith, according to the practice of this court. 


I. WILLARD FOX, 
MHLEANOR FOX, 
By W. C. GOUDY, Sol’. 


H. O. McDAID, Of Counsel. 
(Endorsed :) Filed Dec. 8, 1880. Wm. H. Bradley, cl’k 
190 Afterwards to wit, on the tenth day of December, 1880, there 


issued out of said clerk’ s office a writ of supcena in said en- 
titled cause; which said writ was returned without service. 


Afterwards, to wit, on the twentieth day of December, 1880, came 
the complainant, by her solicitor, and filed in said clerk’s office her 
answer to the cross-bill of I. Willard Fox eé al. in said entitled cause ; 
which said answer is in the words and figures following, to wit: 


76 Circuit Court of the United States, Northern District of 
[linois. In Chancery. 


KATE W. Fox vs. Il. Wintnarp Fox and ELEANOR Fox. 


The joint and several answers of Kate W. Goodwin, late Kate W. 
Fox, and Charles S. Goodwin to the eross-bill of I. Willard Fox 
and Eleanor I’ox, complainants. 


These defendants, by protestation, not confessing or acknowledging 
any of the matters in said cross-bill alleged to be true as therein 
stated, and protesting that the complainants have not made, by their 
said cross-bill, any such case as will entitle them to any relief as 
against these defendants, and insisting that they ought to have the 
right to the benefit of this objection in as full a manner as though 
they had demurred to the said cross-bill, for answer thereto, or to so 
much thereof as these defendants deem material or necessary to 
make answer unto, answering, say that they admit that this defend- 
ant, Kate W. Fox, on the seventeenth day of February, A. D. 1877, 
filed her bill of complaint against the said complainants in said 
cross-bill for the general purpose and object therein aileged, and that 
an answer was filed to said original bill of the general tenor and 
effect as alleged in said cross- bill, and also a replication to such 
answer. 

These defendants, further answering, admit that on, to wit, the 
26th day of October, A. D. 1877, an amended bill of complaint 
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| was filed by this defendant, Kate W. Fox, and also an amend- 
ment thereto on the 13th day of November, A. D. 1880, as 
: alleged in said cross-bill, and that on the 23rd day of November, 
1880, an answer to said amended bill as amended was also filed. 

These defendants, further answering, admit that on the 20th day 
of February, A. D. 1869, the said I. Willard Fox was the owner of 
the lands in said cross-bill described and known as the Lake Zurich 
farm. 

These defendants, further answering, admit that on the 20th day 
of February, A. D. 1869, an agreement was entered into between the 
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e.lect as set forth in said cross-bill; and these defendants, further an- 
swering, say that they were not parties to such agreement nor to the 
transactions out of which the same arose, but upon information and 
belief they aver that at the date thereof there was the full amount 
of seventy thousand dollars, as recited therein, due and owing from 
the said I. Willard Fox to Fox & Co., and they insist that it is in- 
competent for him to show either a want of consideration or failure 
of the consideration upon which said agreement is founded; and 
they specially insist that as the said I. Willard Fox wholly failed to 
comply with the terms of said agreement by making payment within 
the six months therein limited, and the property was thereafter con- 
veyed to Henry W. Fox fora valuable consideration, to wit, for his 
interest in the property and assets of Fox & @o., and the same was 
thereafter devised to this defendant, Kate W. Goodwin, the complain- 

ant, I. Willard Fox, should now be estopped from denying 
78 that the amount recited in the said agreement, to wit, the sum 

of seventy thousand dollars, was due at the date thereof, 
therein recited. 

And these defendants, further answering, upon like information 
and belief, deny that the said agreement was executed under the 
circumstances in said cross-bill set forth. They, however, admit th: it 
I. Willard Fox and Samuel H. Fox were in p: irtnership prior to the 
month of August, A. D. 1857, at which time they aver that the said 
I. Willard Fox retired from the said firm, leaving the concern 
largely in debt, and leaving Samuel H. ox to close up the old 
business as best he could, which he did, collecting what he could 
and paying the debts, and in the meantime the new firm advanced 
money to the said I. Willard Fox until, to wit, April, 1862, when 
the old matters were settled up and I. Willard Fox acknowledged 
in writing an indebtedness to the new firm of Fox & Co. of fifty-five 
hundred and eighty-four ;°,; dollars on his personal account, be- 
sides between seven and eight thousand dollars which the said firm 
had then advanced or were to advance to him upon security to be 
given upon the said Lake Zurich farm; and so defendants say 
that the pre :nse in said cross-bill that there was no settlement be- 
tween said I. Willard Fox and Samuel H. Fox of their old matters, 
as well as the pretense that there was anything due I. Willard Fox 
by reason of his former interest in the old firm of Fox & Co O., are 
both wholly false, and defendants charge that they are gotten up as 
an after-thought, designed with the hope of being able to cloud 


said Samuel H. Fox and I. Willard Fox of the general tenor and- 
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thereby the justice of the claim of this defendant, when in fact no 
such cloud exists. 
These defendants, further answering, upon information and 
(fk belief, deny that in the year 1865 an agreement was made be- 
tween I. Willard Fox and Fox & Co. by which the latter were 
to ship him glass on commission; but, on the contrary, they say the 
glass that was shipped to him at that time was sold to him and for 
several years afterwards. Further answering, they say they suppose 
it to be true and therefore admit that I. Willard Fox about this time 
did buy other lots of glass and paints and oils from other parties, 
and they say that as he was in business for himself that was a legit- 
imate and proper thing for him to do. 

These defendants, further answering, admit that from 1865 to 
1869 the said I. Willard Fox done a large glass business as a mer- 
chant in the city of Chicago, and that during that time Fox & Co. 
not only sent but sold to the said I. Willard “Fox large amounts of 
olass, and at the last-named date the said J. Willard Fox was in- 
debted to Fox & Co. in a very large amount, aggregating well on to 
one hundred thousand dollars, for such glass so sold to him. 

These defendants, further answering, admit that about the first of 
January, A. D. 1869, the stock of goods of the said I. Willard Fox 
was seized upon on execution issued in favor of the First National 
Bank of Chicago for the sum of fifteen thousand dollars, and that I. 
Willard Fox sent for Samuel, H. Fox to come out to Chicago and 
help him out; and defendants aver that the said Samuel H. Fox was 
under no obligation to do so, and only did so at the urgent request 
of the said I. Willard Hox, who was then wholly unable to continue 
business or even to recover possession of his stock of goods without 
the assistance of the said Samuel. H. Fox, who gave his own notes 
for the indebtedness of [. Willard Fox to the said bank, and thus 
rendered it possible for him to reopen his store and continue busi- 

ness, | 
80 And these defendants, further answering, upon informa- 

tion and belief, deny that in January, 1869, when Samuel 
H. Fox came to Chicago to help I. Willard Fox out of his troubles, 
took possession of all the goods and fixtures of the said I. Willard 
Fox and continued to hold the same until they were closed out. On 
the contrary, they aver that the.said stock of goods were surrendered 
to the said I. Willard Fox, who continued to run the store until 
about December, A. D. 1869, when, failing to do a prosperous busi- 
ness, it was mutually ¢ agreed between him and the said Samuel H. 
Fox that it would be best for him to close up his Chicago business. 

And these defendants, further answering, deny at the time Samuel 
H. Fox came out to help I. Willard Fox out of his trouble that there 
had been no settlement between them since 1857,and deny that the 
allegation that there was nothing due it that time from’ him to Fox 
& Co. is true. 

These defendants, further answering, upon information and _ be- 
lief, deny that Samuel H. Fox prepared a statement of account when 
at Chicago, in the early part of 1869, and presented the same to I. 
Willard Fox and demanded a conveyance of the said real estate in 
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said cross-bill named and an assignment of his goods, store fixtures, 
and accounts and notes, and that then the said I. Willard ox de- 
nied the correctness of the account and refused to make such con- 
veyance and assignment, and that the said Samuel H. Fox per- 
emptorily demanded that such arrangement be made or that he 
would abandon the said I. Willard Fox to his creditors. On the con- 

trary, these defendants aver that there was no dispute about 
81 the amount due Fox & Co. by I. Willard Fox, and which is 

stated at seventy thousand dollars, in the agreement of Feb- 
ruary 20th, 1869; and they further say that there was in point of 
fact twenty thousand dollars more due and owing to Fox & Co. by 
I. Willard Fox at that time, but which was given up to him; and 
they aver that the statement that I. Willard Fox then disputed the 
amount due Fox & Co., and that he was coerced into making the 
said deed and agreement is a pure fabrication, made up out of whole 
cloth, with not a word of truth in it. 

And these defendants, further answering, upon information and 
belief, deny that Samuel H. chew at the time said agreement and 
deed were made, gave asa reason for desiring to have the same made 
that he would be able to show his creditors at the East that he was 
possessed of considerable property in I[llinois and thereby secure 
credit for himself and be able to conduct business on a large scale 
and be able to make a favorable settlement with the creditors of I. 
Willard Fox by showing that he was in debt: to so large an amount, 
and deny that under the pressure of any such representations the 
said deed and contract were signed. 

These defendants, further answering, upon information, say that 
at the time said deed and agreement were made the confessed in- 
debtedness of I. Willard Fox was fifteen thousand dollars to the 
First National Bank of Chicago, and it was then supposed to be 
‘thirty thousand dollars to other. parties besides Fox & Co.; that he 
could pay dollar for dollar even to his Chicago creditors was utterly 
out of the question, and after the lien of the said bank should be 

discharged fifty cents on the dollar wasas much or more than 
82 then could be collected off of him. Finding his affairs — so 

desperate a condition, the only thing that could be done was 
to pay the bank in full and make the arrangement to pay fifty cents 
on the dollar to the others. Then the accounts of Fox & Co. were 
examined and the amount agreed upon and the deed and agreement 
made, and six months was allowed in the agreement for him to 
redeem because I. Willard Fox represented that he could do thence- 
forth a prosperous business by regaining his stock and store; and, 
to help on the matter, the said Fox & Co., between January and 
December, 1869, shipped him more than twelve thousand dollars 
worth of glass, but in December, 1869, it was found that he could 
not go on and pay the indebtedness, and so it was amicably agreed 
that the business should be closed, and the statement that the execu- 
tion of said deed and agreement were procured by any untrue repre- 
sentations and that the amount of indebtedness stated in said agree- 
ment is not correct is wholly false and untrue. 

These defendants, further answering, deny that the sum of fifty 
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thousand dollars was received from a sale of the stock of I. Willard 
Fox between January and December, 1869, and they further say that 
whatever sum was received was so received by I. Willard Fox and 
used by him, and they herein again deny that the said stock of goods 
was turned over to Fox & Co. before the final « closing up of the busi- 
ness in December, 1869. 

‘These defendants, further answering, say that in December, A. D. 


1869, Fox & Co. took possession of f the stock of gcoods — was taken 
by Fox & Co.,and the best — done witn it ‘that could be done, 
83 and they only realized from it the sum of twenty-seven thou- 


sand three hundred and forty-three ;j5 dollars, which has 
been fully accounted for by glass furnished to and debts paid for I. 
Willard Fox between January and December, 1869, by Fox & Co., 
and the said transaction did not materially reduce the amount due 
upon the said agreement. 

Defendants, further answering, admit that the La Salle-street lot. 
was mortgaged and the amount used by the said I. Willard Fox, 
but whether in part payment of the debt due the said First National 
Bank these defendants. do not know, neither have they been in- 
formed. | 

Defendants further admit that the building on said lot was in- 

sured for $6,000, that the house was burned, and the insurance 
money paid the mortgage. 
And these defendants, further answering, deny that when the store 
was finally closed any part of the glass was returned to Fox & Co. 
On the contrary, they aver that the whole was sold, and the total 
amount received is included in the sum before named. 

And they as deny that I. Willard Fox is entitled to a single 
dollar more of credit than he has already received. 

These defendants, further answering, admit that upon the settle- 
ment between Samuel H. Fox and He ry W. Fox in 1875 the said 
Samuel H. Fox conveyed to Henry W. Fox the said Lake Zurich 
farm, who received the same as part of the assets of the said partner- 
ship and in the full belief that the title thereto was unimpeachable 
It is further admitted that the said Henry W. Fox died testate in 

1876, and by his will appointed this defendant, Kate W. 
54 Goodwin, sole devisee and executrix of his estate; that she 

qualified as such executrix, and that since said time she has 
married her codefendant, Charles S. Goodwin. 

These defendants, further answering, admit that they have sold. 
and conveyed the : said La Salle-street lot to one Sarah E. R. Smith, 
who has paid full value thereof, and these defendants deny that she 
took the title with any notice of any claim on the part of the com- 
plainants in said cross-bill. On the contrary, they aver that she is 
in every respect a bona fide purchaser for value without notice and 
is entitled as such to be protected; and they further say that as this 
defendant, Kate W. Goodwin, has offered by her amended bill to 
allow to the said I. Willard Fox upon her claim against him the 
amount she derived from a sale of the said lot that the title should 
not here be drawn in question, and they further say that the said 
lot was not involved in the pleadings at the time the said Sarah E. 
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R. Smith purchased the same, and that therefore she cannot be 
placed in the position of a purchaser pendente lite as to the said lot. 
And now, having fully answered the cross-bill, these defendants 
pray to be hence dismissed with their costs in this behalf most 
wrongfully sustained. 
KATE W. GOODWIN, 
CHARLES 8. GOODWIN, 
By CHAS. H. WOOD, 
Their Solicitor. 


Endorsed: Filed December 20th, 1880. William H. Bradley, 
clerk. 


85 Afterwards, to wit, on the twenty-third day of December, 

1880, came the complainant, by her solicitor, and filed in said 
clerk’s office her replication to the answers of I. Willard Fox and 
Eleanor Fox to the amended bill in said entitled cause; which said 
replication is in the words and figures following, to wit: 


Replication. 


U.S. A., State or ILLINOIS, | 
Northern strict, f 


- S s 4 


In the Circuit Court thereof of the United States. October Term, 
A. D. 1880. In Chancery. 


Kate W. Fox vs. I. WILLARD Fox and ELEANOR Fox. 


The replication of Kate W. Fox, complainant, to the answers of I. 
Willard Fox & Eleanor Fox to the amended bill herein. 


This repliant, saving and reserving to herself, now and at all times 
hereafter, all and all manner of benefit and advantage of exception 
which may be had or taken to the manifold insufficiencies of the said 
answer of the said defendants, for replication thereunto says that she 
will aver, maintain, and prove her bill of complaint to be true, cer- 
tain, and sufficient in the law to be answered unto, and that the said 

answer of the said defendants is uncertain, untrue, and insuf- 
86 ficient to be replied unto by this repliant, without this, that 

any other matter or thing whatsoever in the said answer con- 
tained material or effectual in the law to be replied unto and not 
herein and hereby well and sufficiently replied unto, confessed and 
avoided, traversed or denied, is true; all which matters and things 
this repliant is ready to aver, maintain, and prove as this honorable 
court shall direct, and humbly prays as in and by her said bill she 


has already prayed. 
CHAS. H. WOOD, 


Solicitor for Complainant. 


Endorsed: Filed this 23d day of December, A. D. 1880. W. H. 
Bradley, clerk. 
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Afterwards, to wit, on the third day of January, 1881, came Sarah 
EK. R. Smith and Charles M. Smith, by their solicitor, and filed in 
said clerk’s office their answer to the cross-bill in said entitled cause; 
which said answer is in the words and figures following, to wit: 


87 A nmSwer. 


United States Circuit Court, Northern District of Illinois. In 
Chancery. : 


I. WinrnArp Fox and ELenor Iox 
US, 
KATE W. Goopwin, CHARLES S. Goopwin, SARAH E.R. Smita, 
and CHARLES M. SMITH. 


Cross-bill. 


4 


The joint and several answers of Sarah KE. R. Smith and Charles 
M. Smith to the cross-bill of complaint of I. Willard Fox and 
Elenor Fox, complainants. 


These defendants, now and at all times, saving and reserving all 
and all manner of exception to the many errors and insufficiencies 
in the said cross-bill of complaint contained, for answer thereunto, 
or toso much thereof as these defendants are advised it is material or 
necessary for them to make answer unto, answering, say that as to 
all the matters in said cross-bill set up as to the business of I. Willard 

Fox and Fox & Co. and the nature, condition, and state of ac- 
SS counts between them, the conveyance of the Lake Zurich 

farm and the agreement to reconvey, these defendants say 
they are utter strangers and have in respect thereto no knowledge, 
information, or belief save as set forth in said ecross-bill, and there- 
fore can neither admit nor deny the same. 

And these defendants, further answering, admit this defendant, 
Sarah E. R. Smith, on, to wit, the 27th day of April, 1880, purchased 
of her codefendants, Kate W. Fox and Charles 8. Goodwin, lot two 
(2),in block twenty (20), in Bushnell’s Addition to the city of Chicago, 
Illinois; and they, further answering, deny that she took such con- 
veyance with any notice of any rights or equities of said cross-com- 
plainants, as alleged in said cross-bill or otherwise. 

On the contrary, these defendants say that they employed a com- 
petent lawyer and had him examine full abstracts of the premises, 
and were by him advised that the title was good and valid in said 
Kate W. Fox, and, relying thereon, bought said lot and paid therefor 

the sum of six thousand six hundred and twenty-five dollars 
S9 in cash, which was its reasonable value, and the same was 

paid leng before the said bill of said cross-complainants was 
filed and long before any notice or intimation that any one else 
than Kate W. Fox claimed any interest therein. 

And these defendants, further answering, deny that the said Sarah 
E. R. Smith can be treated as a purchaser pendente lite of said lot, for 
they say that not only did they not have any notice in fact of the 
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pendency of said suit, but the title to said lot was in no way involved 
in the pleadings in this cause at the time of the said purchase; 
neither was the said agreement of Feb. 20th, 1869, set forth in said 
cross-bill of record; neither did they have any notice thereof; and 
so they insist that the said Sarah E. R. Smith stands in the position 
of a bona fide purchaser for value without notice, and as such claims 
that she is entitled to hold the said lot free and clear of all rights 
and equities of the complainants in s sid cross-bill, if any such they 
have in and to the said lot 
And these oP deny that they can be compelled to 
90 reconvey the said lot, and deny that they can in any manner 
be affected by the state of accounts between I. Willard Fox 
and Fox & Co., as to which they are wholly ignorant. 

And now, having fully answered the said cross-bill as to all mat- 
ters of which they “have any knowledge or in which they have any 
concern, they humbly pray to be hence dismissed with their reasona- 
ble costs in this behalf most wrongfully sustained, &e. 

SARAH E.R. SMITH anp 
CHARLES M. SMITH, 
By CHAS. H. WOOD, 
Their Solicitor. 


Endorsed: Filed Jan. 3, 1881. W. H. Bradley, el’k. 


9] Afterwards, to wit, on the fifth day of January, 1881, came 

I. Willard Fox and Eleanor Fox, by their solicitor, and filed 
in said clerk’s office their replication to the answer of Sarah E. R. 
Smith and Charles M. Smith in said entitled cause; which said 
replication is in the words and figures following, to wit: 


Replication. 


Unirep STATES OF AMERICA, - 
Y P 7 . » . . > SS 4 
Northern District of Illinois, § 


In the United States Cireuit Court, Northern District of Illinois. 
In Chancery. 


Kate W. Fox ) 
US. ’ = Bill. 
I. WILLARD Fox eé al. 


I. WintarD Fox ef al. ) 
| v. -Cross- Bill. 
KATE W. GoopwIn et al. 
The replication of I. Willard Fox and Eleanor Fox, cross-eem- 


plainants, to the answers of Sarah KE. R. Smith and Charles M. 
Smith. 


These repliants, saving and reserving to themselves, now and at 
all times hereafter, a!l and all manner of benefit and advantage of 


“ye. 


7 ai is 
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exception which may be had or taken to the manifold insufficiencies 
of the said answer of the said defendants, Sarah KE. R. Smith and 

Charles M. Smith, for replication thereunto say that they 
92 will aver, maintain, and prove their cross-bill of complaint 

to be true, certain, and sufficient in the law to be answered 
unto, and that the said answer of the said defendants is uncertain, 
untrue, and insufficient to be replied unto by these repliants, with- 
out this, that any other matter or thing whatsoever in the said 


-answer contained material or effectual in the law to be replied unto 


and not herein and hereby well and sufficiently replied unto, con- 
fessed and avoided, traversed or denied, is true; all which matters 
and things these repliants are ready to aver, maintain, and prove 
as this honorable — shall direct, and humbly pray as in and by 
their said cross-bill they have already prayed. 

W. C. GOUDY, 


Solicitor for said Cross- Complainants. 


Endorsed: Filed this 5th day of January, A. D. 1881. W. H. 
Bradley, clerk. 


On the same day, to wit, on the fifth day of January, 1881, came 
I. Willard Fox and Eleanor Fox, by their solicitor, and filed in said 
clerk’s office their replication to the answer of Kate W. Goodwin 
and Charles S. Goodwin in said entitled ‘eause ; which said replica- 
tion is in the words and figures following, to wit: 


Replication. 


93 UNITED STATES OF AMERICA, |. 
r ° ° : ° . ~ Ss 
Northern District of Lllinors, § 


In the United States Cireuit Court, Northern District of Illinois. In 
Chancery. 


KATE W. Fox ) 
Vv. Bill. 
I. Wittarp Fox et al. | 


I. WILLARD Fox et. al ) 
vs. > Cross- Bill. 
I< ATE W. (,OODWIN ef al. 


The replication of I. Willard Fox and Eleanor Fox, cross-complain- 
ants, to the answer of Kate W. Goodwin and Charles 8. Goodwin. 


These repliants, saving and reserving to themselves, now and at 
all times hereafter, all and all manner of benefit and advantage of 
exception which may be had or taken to the manifold insufficiencies 
of the said answer of the said defendants, Kate W. Goodwin and 
Charles W. Goodwin, for replication thereunto say that they will 
aver, maintain, and prove their cross-bill of complaint to be true, 
certain, and sufficient in the law to be answered unto, and that the 
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said answer of the said defendants is uncertain, untrue, and insuffi- 
cient to be replied unto by these repliants, without this, that any 
other matter or thing whatsoever in the said answer con- 
94 tained material or effectual in the law to be replied unto and 
not herein and hereby well and sufficiently replied unto, con- 
fessed and avoided, traversed or denied, is true. 

All which matters and things these repliants are ready to aver, 
maintain, and prove as this honorable — shall direct, and humbly 
pray as in and by their said cross-bill they have already prayed. 

W. C. GOUDY, 


Solicitor for said Cross- Complainants. 


Endorsed: Filed this 5th day of January, A. D. 1881. W. Hi. 
Bradley, clerk. 


95 Afterwards, to wit, on the seventh day of January, 1881, in 

the December terin of said court, 1SSO, in the record of the 
proceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Order. 
. gins, _— ( In Chancery. 
I. WitLtArRpD Fox and ELEaNnor Tox j Original Bull. 
and 
I. WintarD Fox and ELeanor Fox ) 
we \ Cross- Dill. 


Kate W. GoopwiNn, CHARLES 8. GOODWIN, SARAH KE, { 
R. SmirH, and CHARLES M. SMITH. 


On motion of I. Willard Fox and Eleanor Fox, defendants to the 
original bill and complainants in the cross-bill, it 1s ordered that 
this cause be referred to Henry W. bishop, one of the masters in 
chancery, to take evidence and to make and state an account be- 
tween Fox & Co. and I. Willard Fox, and to report the same with 
his findings to the court. 


96 Afterwards, to wit, on the first day of February, 1881, in 

the December term of said court, 1880, in the record of the 
proceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 
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| 
Order. 
Kate W. Fox 
an ae In Chancery. 
ee . Original Bill. 
. I. WittarD Fox and ELeanor Fox f JENS ? 
and 
ee 


I. WILLARD Fox and ELEeEAnor Fox 7 
vs. = cad 
: ' ae ' . »Cross-Bill. 
Kate W. Goopwin, CHartss 8. Goopwin, SARAH E. { ~~” 
R. SmMituH, and CHARLES M. SMIrH. : 
On motion of the complainants in the cross-bill, by W. C. Goudy, 
Ksq., their solicitor, time to take prvofs herein is extended to the 
fifteenth day of March next. 


Afterwards, to wit, on the eighteenth day of March, in the ad- 
journed March term of said court, 1881, in the record of the pro- 
ceedings thereof in the said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 

97 Order. 


KATE W. Fox 
vs. >In Chancery. 
I. WILLARD Fox ef al. 


On motion, time to take proofs herein is extended thirty days. 


Afterwards, to wit, on the seventh day of May, in the adjourned 
May term of said court, 1881, in the record of the proceedings 


thereof in said entitled cause, before Hen. Henry W. Blodgett, dis- 
trict judge, is the following entry, to wit: 


Order. 


KATE W. Fox - - 
of In Chancery. 
>) ? ° . °3 
‘ a Original Bill. 
I. WILLARD Fox e¢ al. j © 


and 
I. WILLARD Fox et al. 


VS. > Cross- Bill. 
KATE W. GoopwIn ef al. 


On motion of W. C. Goudy, Esq., solicitor, it is ordered by the 
court that Charles P. Latting, Esq., New York city, be, and he is 
hereby, appointed a special examiner under the amended sixty- 
seventh rule in equity of the Supreme Court of the United States to 
take proofs herein and report the same to the court. 

7—168 
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98 Afterwards, to wit, on the fourteenth day of June, in the 

adjourned May term of said court, 1881, in the record of the 
proceedings thereof in said entitled cause, before os ITenry W. 
Blodgett, district Judge, is the following entry, to wit: 


Order. 
KATE a . Fox \ In Chancery. 
zi WILLARD Fox et al. j Original Bill. 
and 
I. WILLARD Fox etal. ) 
vs. . Cross- Bill. 


KatTE W. GoopwIn e al. 


On motion of complainant’s solicitor in the original bill the com- 
plainant in the cross-bill is ruled by the court to close his proofs 
herein within ten days. 


Afterwards, to wit, on the thirtieth day of November, 1881, came 
Henry W. Bishop, one of the masters in chancery of said court,and 
filed in said clerk’s office his report in said entitled cause ; which 
said report is in the words and figures following, to wit: 


99 Master’s Report. 


In the Circuit Court of the United States for the Northern District 
of Illinois. 


Kate W. Fox 
‘US. In Chancery. 
I. WILLARD Fox and ELEANOR Fox. 


To the honorable the judges of the said court : 

This proceeding is brought for the foreclosure of a mortgage ex- 
ecuted by I. Willard Fox upon certain real estate known as the 
Lake Zurich farm, in the county of Lake and State of Illinois, and 
lot two (2), in block twenty (20), in Bushnell’s Addition to Chicago, 
which was given for the purpose of securing the payment of sums 
of money therein mentioned, which it is alleged had become due the 
firm of Samuel H. Fox & Co. as the result of certain business rela- 
tions between them extending through a number of years, and 
which are set forth in detail in the bill. 

The answer of the defendant admits the execution of the mortgage 
and the agreement supplemental to it, but undertakes to explain 
the circumstances under which they were made, and denies that at 
the time of their execution any such sum as is therein claimed was 
dueand owing from him, and that by reason of what hassince occurred 
that any such indebtedness whatever exists against him, and that 
upon a proper settlement of account there will be shown to be a bal- 
ance in his favor. 
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100 It is for the purpose of examining and stating this account 
that a reference was made to me by the court. 

It is not necessary for me to review the earlier relations between 
the parties culminating in the establishment of the separate business 
of I. Willard Fox in Chicago or to examine their accounts prior to 
their attempted adjustment in February, 1869, showing the sum of 
nineteen hundred and twenty-three and fifty-three hundredths dol- 
lars due upon the individual account of I. Willard Fox and thesum 
of sixty-eight thousand two hundred and seventy-seven and fifty- 
eight hundredths dollars due upon the glass account. 

These debit sums are conceded to be correct as well as the pay- 
ment by Fox & Co. to the creditors of I. Willard Fox of the sum of 
ten thousand nine hundred and seventy-one dollars and thirty cents, 
making at that date a total sum of eighty-one thousand one hundred 
and seventy-two and forty-one hundredths dollars ($81,172.41) due 
from [. Willard Fox to Fox & Co. | 

This was the state of the account in February, 1869, when I. Wil- 
lard Fox became embarrassed in business. The First National Bank, 
his largest creditor, having obtained a judgment against him, levied 
upon his stock of goods and closed his store, when an arrangement 
was made between him and Fox & Co. resulting in the settlement 
by them of all the claims against him except their own at a compro- 
mise rate, and the business was resumed with Ethan Allen Fox, the 
uncle of the defendant, and I. Willard Fox in charge. After the 
settlement made with the creditors of I. Willard Fox and the restora- 
tion of the property from the seizure of the First National Bank and 
the redemption of the business and between March 25rd and Novem- 

ber 5th, 1869, additional shipments of glass were made, 
101 amounting in the aggregate to the sum of twelve thousand 

nine hundred and ninety-nine dollars and sixty-three cents 
($12,999.63); and it is insisted that these consignments were also 
made to I. Willard Fox and that this amount should be added as a 
further indebtedness against him. 

Upon the other hand, it is contended that in February, 1869, and 
before the receipt of these shipments all the business and property 
was turned over to Fox & Co. and I. Willard Fox and Ethan Allen 
Fox placed in its management under the direction of Fox & Co. 
and their control. Samuel Fox swears that these shipments were 
made to I. Willard Fox and formed part of his stock, the remnant 
of which was turned over to him in December following, at which 
time he insists that the final adjustment was made, while Ethan 
Allen Fox and J. Willard Fox, who were in charge and remained 
there until the stock was. all disposed of, swear that the goods re- 
ceived after February were not billed to I. Willard Fox and not 
purchased by him, and I can find no entries in the books of Fox & 
Co. showing that they were ever charged to him, but they do show 
they were consigned to Samuel H. Fox. 

A. St. John Campbell and Robert B. Merritt, book-keepers and 
clerks at and after the change of possession, swear that it occurred 
in February, Samuel H. Fox assuming general charge and conduct 
of the business from that time, and there is no testimony contradict- 
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ing it except that of Samuel H. Fox himself, who swears that the 
change did not take place until December following. 

The fact that an inventory was made of the stock in January 
preceding and that none was made afterwards seems to me to be a 

strong circumstance tending to show, in connection with the 
102 conduct of the parties and the testimony of Ethan Allen Fox 

and Merritt, that it was in February and not in December 
that the property was turned over. 

I can find nothing in the record outside of the testimony of 
Samuel H. Fox to justify any other conclusion, and I therefore dis- 
allow that item of complainant’s claim, leaving due from I. Willard 
Fox at this date—February Ist, 1869—the sum of eighty-one thousand 
one hundred and seventy-two and forty-one hundredths dollars 
($81,172.41), subject to such deductions as shall hereafter appear as 
proper to be made. 

In this amount is included the sum of seven thousand seven hun- 
dred and eighty dollars and eighty cents ($7,780.80) interest, which 
it is claimed was erroneously charged, and which I deduct from the 
amount stated for the reason that the testimony does not, in my 
estimation, justify its allowance. It does not appear that there was 
any arrangement by which interest was to be charged, and the four 
entries of interest which appear upon the books of Fox & Co. are 
shown to have been made after the accounts were closed, and do 
not harmonize with the statements of S. H. Fox in respect to this 
matter. 

This charge seems to me also not to have been in contemplation 
with the parties in view of their personal relations and the history 
and general character of their business, which, although not appear- 
ing to me to have been strictly of a commission character, seemed 
to partake somewhat of that nature, Fox & Co. all along making 
use of I. Willard Fox to dispose of the goods sent him without such 
regard to the orders sent them as would prevail with persons dealing 
together under different circumstances and relieved of their peculiar 

relations. | 
103 Throughout all this time also the business of I. Willard Fox 
seemed to be limited to the supply furnished him from this 
firm, and I can refer to but one or two Instances where he resorted 
to other sources to enable him to meet the demands of his trade. 

During the entire periodof this account I find no evidenee of any 
settlements having been made or anything done between the parties 
out of which any claim for interest could have arisen, and it does 
appear to me that in view of the fact of I. Willard Fox having been 
limited in the supply sent him by Fox & Co. to such kind and sizes 
of glass as they chose from time to time to ship it could not have 
been expected of him to pay interest upon the necessary delay and 
vexation to which he is shown to have been subjected in disposing 
of goods selected to suit the convenience of Fox & Co. and not neces- 
sarily demanded by this trade, and there is no evidence tending to 
show that this was expected of him. 

In addition to this credit I have allowed one of ten per cent. for 
breakage of glass and for stained glass and cutting down glass into 
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smaller sizes. While the testimony very clearly establishes an al- 
lowance in favor of this item the witnesses are not united upon the 
amount proper to be deducted under this head. It is, however, clear 
to me that the consignors having sent glass to the defendant all along 
without reference to the kind ordered, making it necessary for him to 
constantly cut down to suit his trade, a credit should be _ to this 
extent in his favor, and this is the smallest amount justified by the 
evidence. Upon this item of account a credit of seven alia and 

fifty-five dollars and eighty-two cents ($755.82) appears upon 
104 the books of Fox & Co. to have “soe made, leaving the sum 

of eighty-four hundred and forty-three dollars and thirty 
cents ($8, 443. 30) to be deducted from the amount already reported. 

In addition to this an allowance should be made for the pro} erty 
turned over to Fox & Co. by I. Willard Fox when the latter is 
shown to have entered into possession of the store, with Ethan Allen 
Fox and I. Willard Fox in charge. 

This property consisted of glass, evidences of indebtedness, paints, 
oils, ete., and fixtures, together with what was known as the Merritt 
mortgage, amounting to a complete transfer of the entire stock and 
business of I. W. Fox. 

Samuel H. Fox conducted the negotiations for Fox & Co., and 
says that it was a “mutual” arrangement between the parties, and 
there is no evidence tending to show that if was not one entirely 
satisfactory. No inventory, however, was then taken of the goods 
and no appraisement of the bills receivable 

The fact that none was made inclines me to believe that the one 
taken in January previous was relied upon as all that was necessary 
for this purpose, and the testimony of the witnesses in charge of 
the store at that time and by whom the only inventory was taken 
tends to establish that as the basis upon which the parties must 
have proceeded. It is hardly possible that I. Willard Fox, having 
at last been relieved from all the pressing demands upon him aside} 
from the claim of Fox & Co., should have finally surrendered this 
large amount of goods and securities to be credited in return for 
whatever it might bring in other hands. 

There is nothing in the testimony of Samuel Fox to show the 
value of this property, and all the information which we have 

upon this point is the testimony of the defendant himself, 
105 supported by the evidence of Ethan Allen Fox, Robert B. 

Merritt, the book-keeper, A. St. John Campbell, and other 
witnesses having relations to the business and to a creater or less 
extent of the same import. 

All of these witnesses concur in fixing the amount of the inven- 
tory of guods and accounts at between sixty and seventy thousand 
dollars, no one of them placing it less than the former sum, and it 
is shown that the accounts were all collectible. 

The division made by the witnesses, taking the lowest respective 
some shows the glass to have been worth thirty thousand dol- 
lars ($30,000) ; the paints, oils, etc., fifteen thousand dollars ($15,000) ; 
notes collectible, fit teen thousand dollars ($15,000); the fixtures, 
fifteen hundred dollars ($1,500) (at which they were sold), and the 
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Merritt mortgage, twenty-one hundred and one and sixty-one hun- 
dredths dollars ($2,101.61). 

If this testimony is to be relied upon, and assuming that the 
stock was taken possession of, as all the defendant’s witnesses agree 
in stating, on the lst day of February, 1869, then, in the absence of 
other preponderating evidence, these figures must be adopted in 
estimating these credits, except in the single item of paints and oils, 
where I think a reduction from fifteen to twelve thousand doliars 
should be made. 

It is contended that the books of I. Willard Fox and the inven- 
tory made by him would exhibit still larger credits than these even, 
and their destruction by fire is a misfortune which must always be 
felt in determining the exact relations between these parties, but it is 
a fortunate circumstance that the witnesses and parties to these 

transactions still survive, furnishing, as far as they do, the 
106 = information upon which this account must be stated. 

On the other hand, there is absolutely no testimony what- 
ever offered as to the value of the property when it is claimed to 
have been turned over. Samuel Fox swears that he had no knowl- 
edge whatever as to it, and the only information coming from the 
complainant upon this subject is derived from the account upon 
the books of Fox & Co. with I. Willard Fox, showing that from the 
stock, fixtures, and notes and accounts there was realized the gross 
sum of twenty-seven thousand three hundred add forty-three and no 
hundredths dollars. 

An examination of this account, however, shows that it is but a 
partial one, and does not fully account for all that was turned over 
to Fox & Co., and is essentially wanting in the specific information 
to which the defendant would be entitled if he was bound by such 
independent disposition of the property as lox & Co. chose to make 
of it. 

It is contended upon the part of the defendant that he is not so 
bound, and that complainant must account for all the property he 
received at the prices which they were then shown to be worth. 

It seems to me that this is peculiarly a case where that rule should 
be applied, and the careless and incomplete manner in which the 
accounts were kept by Fox & Co. after their receipt of the property 
renders such application absolutely necessary in stating this account. 
I can see no other course left to adopt, and have therefore credited 
the defendant with those five items modified 1n the way stated, which 
leaves a balance due the complainant of four thousand three hundred 
and forty-six and seventy one-hundredths dollars ($4,546.70), ending 
with December, 1869. 
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107 I append hereto a statement, marked Exhibit “A,” which 
shows the account stated : 


Exuipit “A.” 


I. Willard Fox to Fox and Company. 


Dr. 

20 GUC OM POTGONAl GROOUNE onic nen ke Cu weee $1,928 53 
MS. Maric seit iasiietisnaa ps sasealasialaas 68,277 58 
“ paid in settlement with creditors._.....-.---.---- 10,971 30 

| 981,172 41 
Cr. 
By interest included in glass account i1m- 
y a 
TE a cisi a canadensis $7,780 80 


Damages from breakage — stained glass 
and cutting down (less $755.82, already 


allowed) and estimated at ten percent-. 8,448 30 
Notes shown to have been colleectible-_-. 15,000 
SR GE, TAB vin iin noid .~ 12,000 
OR GND seks wi dissin etn aiid eee: es 
PEOTPTES SO TIAIG gis wks irc ond aie 2,101 61 
Glass returned at date of settlement..___- 30,000 
$76,825 71 
Leaving a balance due complainant-_---- .--- $4,346 70 
108 I further find from the evidence that on the fifth day of 


November, A. J. 1875, Henry W. Fox, his wife joining, exe- 
cuted a mortgage upon the 502 acres of the land included in the 
mortgage sought to be foreclosed in this proceeding, and known as 
the Lake Zurich farm, to secure the payment to one Loring Munroe, 
of Dunbarton county, in the State of New York, in six years, with 
interest semi-annually, and at the rate of seven per cent.,and which 
is a subsisting lien upon said property. 

It is agreed between the counsel that the full amount of said loan 
is due from Henry W. Fox, with interest from the 5th day of May 
last, leaving due at this date as a charge upon said property of the 
sum of twelve thousand dollars tor the principal and four hundred 
and sixty-nine dollars for interest thereon, or a total sum of twelve 
thousand four hundred and sixty-nine dollars ($12,469). 

All of which is respectfully submitted. 

HENRY W. BISHOP, 

Master in Chancery of the Circuit Court of the United States 

for the Northern District of Illinois. 


Master’s fees for hearing, examining, and revort as aforesaid, $250. 


Dated Chicago, November 26th, 1881. 


Endorsed: Filed November 30,1881. William H. Bradley, clerk. 
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109 Afterwards, to wit, on the twenty-first day of December, 


1881, came the complainant, by her solicitor, and filed in said 
clerk’s office his exceptions to the report of the master in said en- 
titled cause ; which said exceptions are in the words and figures fol- 
lowing, to wit: 

eceptions. 


In the Cireuit Court of the United States, Northern District of [lli- 
nois. December Term, A. D. 1881. In Chancery. 


Kate W. Fox vs. I. WittArp Fox and ELEANOR Fox. 


Exceptions taken by the above-named complainant to the report of 
the master in chancery, to whom this cause was referred to state 
an account, and which report bears date November 26th, A. D. 
1881. 


First exception. For that the said master refused to suppress the 
depositions of the defendants, I. Willard Fox and Eleanor Iox, but, 
on the contrary, treated their testimony as competent and relied 
upon it in making his findings in this case. 

Second exception. For that the said master refused to allow in 
favor of complainant and against I. Willard Fox thesum of $12,999.63, 

being the amount of glass shipped by Fox & Co. to I. Willard 
110 Fox ‘and received by him between March 26th and Novem- 
ber Sth, 1869. 

Third exception. For that the said master improperly disallowed 
the sum of $7,780.80 in interest which had accrued before February, 
1869, and failed to allow to complainant any interest since that 
time. 

Fourth exception. For that the said master disregarded the con- 
temporary documentary writings and agreements made by the par- 
ties and the oral testimony confirmatory thereof, and upon the mere 
opinions of witnesses improperly allowed to defendant, I. Willard 
Lo “ credit for the following amounts, to wit: 

The sum of $8,443.30, “damages from breakage — stained glass 
Bt cutting down, estimated at ten per centum. 
2. The sum of $15,000 for notes shown to have been collectable. 
The sum of $12,000 for paints, oils, &e., turned over to Fox 
& Co. 
4. The sum of $1,500 for fixtures sold. 
5. The sum of $2,101.61 for the Merritt mortgag 
. For $30,000 for glass returned at the date i se iitlonsaied 

Fifth exception. For that the said master, while charging the firm 
of Fox & Co. with the whole value of the stock in the oe of I. 
Willard Fox, makes no allowance of any part of the sum of $28,970.99, 
being the amount of the account of Fox & Co. against I. Willard 

Fox between February and December, A. D. 1869. 
111 Wherefore the said complainant excepts to the said report 
and appeals therefrom to the judgment of this court. 
CHAS. H. WOOD, 
Solicitor for Complainant. 


Endorsed: Filed Dec. 21,1881. W. H. Bradley, el’k. 
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112 Afterwards, to wit, on the third day of January, 1884, in 


the December term of said court, 1883, in the record of the 
proceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry to wit: 


Order. 


KATE W. Fox 
vs. In Chancery. 
I. WILLARD Fox eé al. 


Now come the parties, by their solicitors, and, on motion, this cause 
is set down for hearing on the exceptions of the complainant to the 
master’s report and upon the pleadings and proofs herein. 


Afterwards, to wit, on the fourth day of January, 1884, in the 
December term of said court, 1883, in the record of the proceedings 
thereof in said entitled cause, before Hon. Henry W. Blodgett, dis- 


trict judge, is the following entry, to wit: 
Order. 


KATE W. Fox | 
US. >In Chancery. 
I. WinttARD Fox e al. 


Now again come the parties, by their solicitors, and this cause 

comes on at this time to be heard upon the complainant’s exceptions 

to the master’s report and upon the pleadings and proofs; and, 

113 = after hearing the arguments of counsel, the court, not being 
sufficiently advised in the premises, takes time to consider. 


Afterwards; to wit, on the ninth day of June, in the adjourned 
May term of said court, 1884, in the record of the proceedings 
thereof in said entitled cause, before Hon. Henry W. Blodgett, dis- 
trict judge, are the following entries, to wit: 

Orde 9 
Kare W. Fox 
Vs. In Chancery. 
I. Witrarp Fox ef al. 

Now come the parties, by their solicitors, and, on motion, this cause 
is hereby referred to Henry W. Bishop, master in chancery, to take 
proof and ascertain and report the present value of the La Salle- 
street lot mentioned in the bill of complaint herein. 


Order. 
Kate W. Fox ) 
US. >In Chancery. 
I. WILLARD Fox e¢ al. f 
It is ordered that this cause be referred to Henry W. Bishop, 
S—168 | 
2 
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master in chancery, to take evidence as to the amount now due 
upon the mortgage for twelve thousand dollars, executed by Henry 
W. Fox to Loring Monroe, and also as to the value of lot two, in 
block twenty, in Bushnell’s Addition to Chicago, in the 
114 county of Cook and State of Illinois,on the ninth day of 
June, 1884, and report the same to this court without delay 


115 Afterwards, to wit, on the eleventh day of July, 1884, came 

Henry W. Bishop, one of the masters in chancery of said 
court, and filed in said clerk’s office his report in said entitled cause; 
which said report, together with the testimony thereto attached, are 
in the words and figures following: 


Master’s Report. 


In the Cireuit Court of the United States for the Northern District 
Illinois. In Chancery. 


Kate W. Fox, Complainant, 
vs. 
I. WittarpD Fox e al., Defendant. 


To the Honorable Henry W. Blodgett, judge, ete. : 

In pursuance of two orders of this court entered in the above-en- 
titled cause on the ninth day of June, A. D. 1884, referring the same 
to ine to take proof and ascertain the present value of the La Salle- 
street lot mentioned in the bill of complaint herein, and to take evi- 
dence also as to the amount due upon the mortgage for twelve 
thousand dollars, executed by Henry W. Fox to Loring Monroe, and 
report the same to the court, I respectfully report that upon this 
hearing I have been attended by the solicitors of the respective par- 

ties and by C. S. Engle, E. S. Dreyer, L. O. Tomlinson, Ben- 
116 jamin Merrill, William Low, Henry Rieke, Hermann Benze, 

witnesses produced upon the part of the defendant, I. Willard 
Fox, and by 8. H. Kerfoot, Florence M. Fox, George H. Rozet, 
Francis B. Peabody, and Martin Van Allen, witnesses produced 
upon the part of the ‘complainant and defendants in the cross-bill ; 
from an examination of all of which testimony I find and report the 
value of said property to be two hundred and fifty dollars ($250) per 
front foot, and the value of the entire property of fifty feet front to 
_be twelve thousand five hundred dollars ($12,500). 

The testimony of the witnesses upon this point varies from two 
hundred and twenty-five dollars ($225) to three hundred dollars 
($300) per foot. ‘The average value as established by the defendants’ 
witnesses would .be two hundred and eighty-five dollars ($285) per 
foot, and the average value as established by all the witnesses would 
be two hundred and thirty dollars ($230) per foot; but in estimating 
this value I have taken more into conte’ ‘ation the opinions of wit- 
nesses who have shown a larger familiarity with this property and 
that adjacent to it, and whose dealings in connection with the prop- 
erty have been more extensive and of a more recent date, and as 
the result of this I have come to the conclusion stated. 
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117 I find further that there is due upon the mortgage exe- 

cuted by H. W. Fox and Kate W. Fox and secured upon the 
Lake Zurich farm to Loring Monroe, dated May 5, 1881, to June 
9th, 1884, the date of this reference, for principal the sum of twelve 
thousand dollars ($12,000) and for interest the sum of three thousand 
and fifty-nine dollars ($3,059), making a total sum due to that time 
for principal and interest of fifteen thousand and fifty-nine dollars 
($15,059). 

It is stipulated that there has been paid by the complainant for 
taxes upon the La Salle-street property the sum of five hundred 
and sixty-five dollars and thirty-three cents ($565.33). 

[ return herewith the testimony taken upon this reference. 

All of which is respectfully submitted. 

Dated Chicago, July 3, A. D. 1884. 

H. W. BISHOP, 
Master in Chancery of the Circuit Court of the 
United States for the Northern District of Illinois. 


118 CHRISTIAN S. ENGLE, a witness examined on behalf of the 
defendant on the 13th day of June, A. D. 1884, deposes and 
says as follows: 


Int. 1. Please state your name, age, occupation, and residence. 
A. Christian S. Engle. 
(. You reside in Chicago? 
Yes, sir. 
. How long ? 
. Twenty-eight years. 
Q. What is your business? 
. Real estate. 
How long have you been engaged in that business ? 
. Fifteen years. 
2. Where do you reside? 
. Norti. La Salle avenue. 
. How long have you resided there? 
A. Twenty-five years. 
Q. Are you acquainted with the value of property along La Salle 
Ave.? 
A. Yes, sir. 
setween Chicago avenue and Division street? 
A. Yes, sir. 
Q. How long have you been acquainted with it? 
A. Twenty-five years. 
Q. I will call your attention to a lot on La Salle street which 
119 is where Hill street would strike La Salle avenue if extended, 
being lot 2,in block 20, Bushnell’s Addition—No. 376 La Salle 
St. it used to be. 
A. Yes, sir. : 
Q. It fronts east on La Salle, where Hil! was intersected ? 
A. Yes, sir. 
Q. You are acquainted with that? 


‘— 
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A. Yes, sir. 

@. With the value of it? 

A. Yes, sir; I think I am. 

Q. In estimating this value I want to ask you to estimate the 
ralue as of June 9,1884. What, in your opinion, was the fair value 
of that lot, taking everything into consideration, on June 9, 18854, 
per foot ? 

A. I think it could be sold for $300 a foot. 

©. How many feet front is there in the lot? 

A. I think there is fifty; two lots, I think. 

Q. What are the surroundings of the property ? 

A. The improvements are very fine. 

Q. How does it compare with any situation on La Salle avenue 
as to locality ? 

A. I don’t think there is a better block on the street than that. 


Cross-examination by Mr. Woop: 


Q. How recently have these valuable improvements been put 
there? 

A. Some of them a long time. I think there has been nothing 
built in the block, except a church north of it, within a couple of 

years. 
120 Q. In the past five years has there been considerable built 
about there? 

A. I don’t recollect but two buildings built north of there within 
five years, but Iam not sure of the date; two brown-stone build- 
ings. 

Q. Are there any improvements on the property in question ? 

A. No, sir. 

Q. Have you known of any sales about there ? 

A. I have known of a sale above there; a block above that I 
made or help- make, part of a lot southeast of McEwan’s. 

@. How near to the property in question? 

A. About a block and a half north. 

Q. When was that made? 

A. Some time last fall, E think. 

Q. Do you base your opinion upon what that property brought? 

A. No, sir; not wholly; I base it upon what I know of the whole 
street and offers made. 

Q. What did the property bring which you say was sold last fall 
a block and a half north ? 

A. It was only fifteen feet, I think, to complete another lot, and it 
was 300. 

Q. Did it bring more because it was sold to complete another 
lot ? 

A. I think it did in that case, but the whole lot, in addition to 
what that brought, could be sold for that price. 

Q. Were you acquainted with this property in the beginning of 

1869? 
121 A. Yes, sir; I knew of it; was by there very often. 
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Q. What would have been the value of it at that time ? 
Objected to. 


A. There is a great difference between then and now. 

Q. I ask you what, in your opinion, would have been its value 
then ? 

A. I should think $125 a foot; that is simply guessing at it. 

Mr. McDaip: Without improvements, you mean ? 

A. Of course. 

Mr. Woop: Have you dealt much in property on the North Side? 

A. I have had a good deal on my hands. 

Q. What is the general character of the real estate business that 
you conduct? 

A. It is the better kind of property, La Salle and Dearborn Ave., 
and that kind of property; I don’t mix up with outside property 
very much. 

Q. What I meant to ask you is whether you bought and sold on 
commission ? 

A. Yes, sir. , 

Q. Is this sale of 15 feet the only sale you know of being made 
recently in the vicinity of this property on La Salle avenue? 

A. I don’t know of any in that block; I made an offer for some 
property in the next block north; that would not have anything to 
do with this. 

(. The sale was not consummated ? 

A. No, sir. 
122 Mr. McDarn: I would like to inquire what offer was made 
on the next block north. 


Objected to as incompetent. 


A. $250 a foot. That was deeper property—152 feet deep. 

Q. In regard to property further on toward the park generally, 
what do you call the character of the property ? 

A. It is the very best on the North Side. I think La Salle Ave., 
from Chicago avenue north, is as fine as any, excepting Dearborn. 

Q. Is the question of value affected by the fact that this property 
in question fronts upon Hill St. as well as La Salle Ave. ? 

A. Yes, sir; I consider it worth more on that account. 

Mr. Woop: What is the depth of this property ? 

A. I think about 116 feet; somewhere along there. I think it is 
worth more on account of the two fronts—that it could be made in 
two fronts. 

Q. There would not be room for more than one building in that 
depth ? : | 

A. Yes, sir; the way they build they could build two buildings 
very easily. 


Signature waived. 
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123 E. S. DREYER, a witness examined on behalf of the defend- 
ant on the 13th day of June, A. D. 1884, deposes and says as 
follows: 


Q. Please state your name, age, residence, and occupation. 
A. E. 8. Dryer; residence, Chicago. 

@. You reside on the North Side? 

A. Yes, sir. 

Q. What is your business? 

A. Real estate agent. 

@. How long have you been in that business ? 

A. Eighteen years. 

Q. Are you acquainted with property on La Salle avenue? 
A. Yes, sir. 


Q. I will call your attention to lot 2, in block 20, Bushnell’s Ad- 
dition, where Hill street, if it extended, would intersect La Saile 
Ave.; are you acquainted with La Salle Ave.—(A.) we will say 110 
or 115 feet, or about that, the rear of it fronting on Hill St.? 

A. I know the lot. 

Q. Will you state whether you know that property and its value ? 

A. Yes, sir. 

(). Give the value of it as of June 9, 1884. 

A. It is worth $300 a foot, having two fronts. 


Cross-examination by Mr. Woop: 


Q. How long have you known the property ? 
124 A. I know it for over twenty years. I have always lived 
over in that vicinity. 

Q. Do you know of any sales being made in that immediate 
vicinity within a month or two? 

A. No, sir; there have no sales been made, but I understood the 
corner of Hill and La Salle Ave. is owned by the Connecticut Mu- 
tual Life Ins. Co.—the southeast corner; I think it is Hill street— 
and they ask $300 a foot, I have been told, for the whole 90 feet 
front on La Salle avenue. 

(). The corner lot is worth more? 

A. In this ease I should say not. I would prefer this because it 
has two fronts. The corner lot itself would be more valuable; but 
if you take off the corner you have got two lots left, and I don’t 
think you can buy any inside lots for less than $500 in that block. 

Q. Were you acquainted with this property in February, 1869? 

A. Yes,sir; I lived there since 1864. I iived within three blocks 
from this block and have lived in that direction ever since. 

Q. What, in your opinion, was the value of that property per foot 
in February, 1869? 

Objected to as irrelevant. 

A. I believe property was held about $200 a foot then. 

(. Have you any knowledge about it? 

. <A. No. It was before the fire. I won't be positive—it might 
have been a little less—but was about $200 a front foot. 
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Q. If this property sold in 1880 for $6,660 or thereabouts 
125 sash, would you think it was under its market value? 
A. How many feet? 
(). The whole of this let. 
A. I don’t know the size of the lot. 
Q. 50 feet. 
A. That was below its value, certainly. That would not make 
the slightest difference in the valuation. 
Q. It wouldn’t make the slightest difference, in your opinion ? | 
A. No, sir; I would not consider that a fair sale. If 1t was sold 
for that I would not believe it was a bona fide sale. It would not be 
more than $125 a foot. 


Signature waived. 


126 LyMAN O. ToMLINSON, a witness examined on behalf of the 
defendant on the loth day of June, A. D., 1884, deposes and 
says as follows: 


Int. 1. Please state your name, age, residence, and occupation. 

A. Lyman O. Tomlinson. 

(. What is your business ? 

A. Real estate dealer. 

Q. How long have you been engaged in that business ? 

A. Ten years. 

Q. In Chicago? 

A. Yes. 

Q. I will call your attention to La Salle Ave. What kind of a 
street 1s that? 

A. A very fine residence street. 

@. How do you regard it as compared with other residence streets 
in Chicago ? 

A. One of the best on the North Side, I think. 

QQ. What isthe grade of property between Chicago Ave. and Divis- 
ion street ? 

A. It isa very fine residence district. 

(). Have you a general knowledge of real estate values ; in other 
words, have you kept yourself posted as to the value of property in 
Chicago ? 

A. I have. 

Q. I will call your attention to lot 2,1n block 20, Bushnell’s Addi- 

tion, where Hill street would intersect it if extended, the lot 
127 —ibeing 50 feet front on La Salle avenue and 50 feet on Hill 

with a depth of 100 or 115 feet. What, in your opinion, was 
the fair value of that property, taking everything into considera- 
tion, on June 9, 188-4, per foot fronting on La Salle Ave. ? 

A. I think not less than $300. 

(). Does the fact that there is a front on Hill St. enter as an ele- 
ment of value into that property ? 

A. Yes; it would in my estimation. 


64 KATE W. GOODWIN ET AL. VS. ELEANOR FOX ET AL., &C. 


Cross-examination by Mr. Woop: 


AT 


Q. Have you been dealing in property on the North Side? 

A. Only to a limited extent. 

Q. Do you know of any sales in the immediate vicinity of this 
property this year? 

A. Only as I know them by the real estate records and the talk 
among the brokers. I did not make any sales myself at that point. 

Q. Did you examine this property with a view to testifying in 
this case? 

A. No, sir; I think not. 

(). You knew where it was located ? 

A. I havea general knowledge of the street; I have collected 
rents for property I have charge of just north of it. 

Q. What is the general character of your real estate business ? 

A. A general real estate business, principally renting business, 
although I sell on commission. 

Q. How long have you known this property ? 

A. Six or seven years, probably. 
128 (). Were you not acquainted with it in 1869 ? 
A. No, sir; [ was not a resident of the city at that time. 

Q. Suppose this property sold in 1880 for $6,660 or thereabouts, 
being 50 feet front on La Salle Ave., for all cash, would that have 
any effect upon your opinion as to its present value? 

A. I think not; no, sir. 


Signature waived. 


129 BENJAMIN MERRILL, a witness examined on behalf of the 
defendant on the 20th day of June, deposes and says as fol- 

lows: 

(). Please state your name, age, residence, and occupation. 

A. Benjamin Merrill ; residence, Chicago. 
@. What is your business ? 

A. Real estate and loans. 

(. How long have you been in the real estate business? 

A. Twelve years. 

@. Where do you reside? 

A. On La Salle St. 

@. How long have you resided on La Salle street or La Salle 
avenue? 

A. I moved there previous to the fire, and back as soon after the 
fire as I could, within a year or two. 

Q. Are you acquainted with the La Salle-avenue property ? 

A. Pretty well. 

Q. Known it several years ? 

A. Yes, sir. 

Q. Do you know the property where Hill St. would intersect La 
Salle Ave. if produced on other lot 2, block 20, Bushnell’s Addition ? 

A. Yes, sir. 

Q. How long have you known that? 
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A. As long as I have known La Salle street. 
Q. What is the character of the property in that locality ? 
130 A. It is good; this lot, as I understand it, i¢ nearly oppo- 
site Mr. Blatchford’s. 
What would be 376 La Salle St. if numbered ? 

4 Yes, sir. 

@. Will you state whether it is an element of value in the lot 
having the frontage in the rear on Hill St.? 

A. Tt makes the lot more valuable. 

Q. What is the character of the improvements surrounding this 
lot? 

A. Very good; mostly built up in that neighborhood. 

(. Are you sufficiently acquainted with the property in question 
to estimate its value, fixing it on the date of June 9, 1884? 

A. I believe it is worth $275; in other words from $250 to $300, 
having both frontages, and taking the locality and neighbourhood 
I should think $250 would be very cheap. 

. What would you say would be the fair value—$275? 

A. If I owned it I would not want to sell it for that. 


Cross-examination by Mr. Woop: 


Q. How long have you owned the property? 

A. Twelve or fifteen years. I moved on La Salle St. previous to 
the fire, and have been back there within two years after the fire. 

Q. What, in your opinion, was the value of the property in Feb- 
ruary, 1860? 


Objected to as not being within the terms of the reference. 


13 A. Without referring back, I don’t know as I could tell. 
There was a time after the fire and panic when things were 
very much depressed, and when things began to go along up I am 
not positive. 
@. J am asking you in I ‘ebruary, 1869. 
A. Ishould think $125 to $150; that is going back some ways 
for memory. 
Q. What, in your opinion, would be its value in February, 1875? 


Objected to as before. 


A. I should think it had hardly got over the depreciation at that 
time. There was a time after the fire, after the panic of 1873, there 
was no sale of real estate at all. 

Q. Iam asking your opinion at that time. You can consider what 
circumstances would affect the value in your own mind. 

A. I should think it would be worth $150 at that time. 

Q. You have said there were valuable improvements in the vicin- 
ity of this property. Have they been put there within the last five or 
six years? 

A. Most of them have been there longer than that. Blatchford’s 
place has been there longer, across the road. 

@. How much longer? 

38 
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A. I don’t remember the date of it, but I should think more than 
five or six years ago; I should think eight or ten. 
Q. The ‘whole property about there was cleaned off by the fire, 
was it not? 
132 A. Yes, sir 
Q. Is it not true it was some two or three years after the 
fire before they began to build very much in that immediate 
vicinity ? 
A. They commenced building pretty early along there, the owners 
of the property did ; of course, there was more or less vacant ground ; 
did not all build at once. 
Is it not true the most valuable improvements have been put 
inne since 1875? 
A. Yes, sir; they commenced building pretty rapidly by 1875 
and before. 
Q. Do you know the depth of this property ? 
A. No; I should think it was in the neighbourhood of 110 or 112 
feet. I know it is not deep as further north. 


Signature waived. 


183 WitiiaAM Low, a witness examined on behalf of the defend- 
ants on the 25th day of June, A. D. 1884, deposes and says as 
follows : 


(). Please state your name, age, residence, & occupation. 
A. William Low. 
@. What is your business ? 

\. Real estate and loans. 

(. How long have you been engaged in that business ? 

A. Eighteen years. 

@. You live on what street, on what avenue? 

A. On La Salle avenue. 

Q. Are you acquainted with property on La Salle Ave.? 

A. lam; yes. 

Q. I will ask you if you know lot 2, in block 20, Bushnell’s Addi- 
tion to Chicago, where Hill Si. would intersect La Salle Ave. if ex- 
tended ? 

A. It buts against Hill St., in the rear; yes. 

Q. Will you “state, taking everything into consideration, namely, 
the surroundings, character of the pi ‘operty, its two fronts, &e., what 
that property is fairly wortn now ? 

A. My opinion is that property is worth from $275 to $300 a foot. 

Q. Do you live on La Salle Ave. ? 

A. I do. 

Q. How far from this properiy ? 

A. Very close ; I live near Elm St., about two blocks away from it. 


Signature waived. 
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134 Henry Rieke, a witness examined on behalf of the defend- 


ants on the 25th day of June, deposes and says as follows: 


). What is your name, age, residence, & occupation ? 
A. Henry Rieke. 

J. Where do you reside? 

\. Chicago. 

Q- In what division ? 

\. North Side. 

2. What is your business? 

A. Tam a real estate agent, and loaning money. 

’. How long have you been engaged in that business? 
A. Over fifteen years. 

¥. In Chicago? 

\. Yes. 

Are you acquainted with property on what is known as La 
ent. / 

A. I am. 

Q. I will ask you if you will state whether you know lot 2, in 
block 20, Bushnell’s Addition, where Hill St. would intersect La 
Salle Ave. if extended ; do you know that property ? 

A. I do know the property ; yes. 

(). What is the character of the property as to being first class or 
otherwise; how would you consider itas compared with other prop- 
erty on the street? 

A. It is good residence property, as good as any on La Salle 

St. | 
135 Q. I will ask you to give your opinion as to the value of 
that property, the fair market value of that property, on June 
9th, 1884. 

A. The fair cash value of that property is $250 a foot on La 
Salle Ave. 

Q. Taking the whole lot, the 50 feet front, taking everything into 
consideration, what would you say would be the fair value, not at 
a forced sale, but at an ordinary sale? 

A. Considering everything, the lot 50 feet front on La Salle ave- 
nue running back to the foot of Hill St. would be well worth 
$12,500. 

Q. Don’t you think that a higher estimate than that in the ordi- 
nary way of sale could be placed upon it? 

A. It might be that some one would be willing to pay a little 
‘more than that on account of its being so favourably situated, having 
two fronts. 

Q. Would that front on Hill St. add to its value, in your opinion? 

A. It isan additional value to the property; it gives a man a 
chance to put up another building on that side and rent it; it gives 
an additional rental value on account of that front. It might not 
have a value for simply putting up one building there on La Salle 
street, but it has an additional value having that frontage on Hill 
street. 
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Q. What would you consider the additional element of value for 


that reason compared with other lots? 
A. Twenty-five dollars a foot would probably be fair. 


Signature waived. 
136 HeERMAN BENZzE, a witness examined on behalf of the de- 


fendant on the 14th day of June, A. D. 1884, deposes and 
says as follows: 


Q. Please state your name, age, residence, and cecupation. 


Q. What is your business ? 

A. Real estate. 

(. Have you resided in Chicago? 

A. Yes, sir; since 1855. 

Q. How long have you been in the real estate business ? 

A. About 15 years. 

Q. Have you become acquainted generally with real estate in 
the city of Chicago during that time? 

A. I have. 

Q. Do you know lot 2,in block 20, Bushnell’s Addition to Chi- 
cago? 

A. Yes; I understand it fronts on La Salle avenue, backing up on 
Hill St. Hill street is right in the rear; it fronts on La Salle ave- 
nue and also on Hill street. 

@. You may state whether, in your opinion, the fact that it has a 
front on Hill street is to be considered in estimating its value. 

A. Certainly. 

Q. Is that an advantage in regard to its value ? 

A. It is an advantage. 

What do you say of the locality as an element of value ? 

A. It is first-class residence property. 

Q. What is the outlook for the future as to its being a first- 
137 ~~ class neighbourhood? 


Objected to as incompetent. 


A. The outlook for the future, or the prospects, rather, are that 
the property will increase in value, being so close to the business 
part of the city and the surroundings being first class and the prop- 
erty being bought up more and more, and of course fine residences 
going up, 2 and of course the value of vacant property becomes 
greater. 

Q. At the present date—we will say June 9, 1884—what was the 
situation of the property with regard to improvements about it at 
that date? 


A. First class. 
Q. Are you sufficiently acquainted with the value of property in 


that locality and this property to give an opinion as to its fair mar- 
ket value at the date I have named? 
A. Yes, sir. 
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Q. You may state what, in your opinion, was its value, taking 
into consideration all the elements you have named and any others 
you may have in mind, on June 9, 1884. 

A. $275 a front foot. 

(). Give your reasons. 

A. The property in that locality is first-class residence property 
on the North Side, and much sought after. There is very little to be 
had there, and parties that want to locate on the North Side have to 
pay. It is a first-class neighbourhood in that vicinity—La Salle 
avenue, Dearborn avenue, and the cross-streets—and_ the y have to 
, pay a big price for that property. It is considered first class. 


138 Cross-examination by Mr. Woop: 


Q. Are there any valuable improvements near that property ? 

A. Yes; for instance, Mr. Blatchford’s is first class, and several 
others. 

Q. How long ago was Mr. Blatchford’s improvement made? 

A. It was some years ago; but it was made since the fire. They 
are all new and first class; all made since the fire; much superior 
to those before the fire; but before the fire 1t was considered first- 
class North-Side property. 

(Q). Have not the bulk of the improvements in this immediate 
vicinity on La Salle avenue been made within the last five or six 
years? 

A. Perhaps so; yes, sir. The finest improvements have been 
made within about that time. I don’t remember exactly the time, 
but most of them in the last five or six years. 

Q. Have you bought or sold any property in that vicinity ? 

A. Not recently. I had some for sale close by. 

Do you know of any being sold within a block of there this 
year? 

A. No, sir. I don’t remember just now. My attention was only 

‘alled to it this morning, and | re not had time to refresh my 
memory. I know of some sales, but not sufficiently to testify. 

Q. You have been in the real estate business 15 years? 

A. Yes, sir. 

@. You have been acquainted with this property in a general 

was since that time? 
139 A. Yes. I lived on the North Side myself; moved there in 
1855. 

Q. This property is unimproved now? 

A. I have not examined the lot; I testify to the vacant ground. 

Q. What, in your opinion, would be the value of this property in 
February, 1569? 

Objected to as being outside of the scope of this reference and in- 
competent. 


A. I am not ready to say what itis now. It was worth less than 
now, but how much I can’t say. It was: considered valuable prop- 
erty then, but I don’t remember just now what the market value 
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was at that time. I could by refreshing my memory get at it, but 
it was worth less than what I testified to-day. It is more valuable 
to-day than in 1869. 

Q. You don’t want to give an estimate what, in your opinion, it 
was worth at that time? | 

A. I don’t like to testify to a thing I am not positive of in my 
mind. I can guess at it, but don’t like to testify positively. I could 
after refreshing my memory, but my attention was not called to 
that, and while I know La Salle avenue was considered first-class 
residence property I would like to look into the the matter further 
before I testify of my own knowledge. 

(. Do you know what the depth of this property is? 

A. 107 feet and a fraction. 

Q. Property of that depth is not considered as valuable as that of 

greater depth ? 
140 A. Greater depth is considered more valuable; but you 
take the vacant property on the North Side between Chicago 
avenue and on Jenny street and east of Clark down to the lake, a 
majority of the lots are only 100 feet in depth, and there are the 
most elegant improvements there. 

Q. Without regard to improvements, in considering the availa- 
bility of lots, the market value is greater with the same frontage if 
the lots are deeper, other things being equal? 

A. Certainly. 


Signature waived. 


141 S. H. Kerroor, a witness examined on behalf of complain- 
anton the 20th day of June, 1884, deposes and says as fol- 


lows: 


(. Please state your name, age, residence, & occupation. 

A. 8. H. Kerfoot ; residence, Chicago. 

Q. You have had considerable experience, I suppose, in real estate 
in this city ? 

A. Yes, sir. 

(. What time. 

A. Thirty-two years. 

Q. During that time you have been pretty well acquainted with 
the values of real estate on the North Side ? 

A. I have. 

Q. Do vou know this property, lot 2, in block 20, Bushnell’s—it 
would have been 376 LaSalle avenue, provided there was a building 
there? 

A. I did. 

Q. What, in your opinion, June 9th, of this year, would be the 
fair market value of that property per foot in cash ? 

A. Fram $225 to $250 a foot. 

(. You knew this property, I suppose, in 1869? 

A. Yes, air. 

Q. What, in your opinion, was the fair market value in February, 
1869? 
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Objected to as not being within the limits of this reference. 


A. I don’t think I would undertake to limit its value in 
142 1869 without reposting myself; my impression is at that 
time it would be worth not over from $100 to $125. 
(. What was its value in February, 1879? 


Objected to. 
A. I don’t think it would have sold for much more in 18439. 


Signature waived. 


1438 FLORENCE M. Fox, a witness examined on behalf of the 
complainant on the 20th day of June, A. D. 1884, deposes and 
says as follows: 


Q. What is you- name, age, residence, & occupation ? 

A. Florence M. Fox. 

@. Have you been engaged in the real estate business in the city 
of Chicago? 

A. I have. 

Q. How long? 

A. About fourteen years. 

Q. Are you acquainted with this property, lot 2, block 20, Bush- 
nell’s Addition to Chicago ? 

A. I am. 

@. Did you at one time make a sale of it? 

(. What, in your opinion, was the value of that property June 9, 
1884? 

A. $225 a foot or thereabouts. 

@. Were you acquainted with the property in 1869 ? 

A. I was not. I don’t remember much about it. 

(. Were you in 1875? 

A. I was. 

Q. What was the fair value of the property in 1875 ? 


f 


QO} yjected to. 


A. I think $125 a foot. 
Q. State whether there are pretty good improvements in the 
vicinity of this property. 
A. Yes, sir; very good. 
@. Within what time have they been put up, mostly ? 
A. The last eight or nine years. 
Q. You sold this property, you say? 
144 A. I did. 
Q. For Mrs. Goodwin ? 
A. Yes, sir. 
Q. About what time did you make the sale of it? 


Objected to as immaterial. 


A. I forget the date of it; it was about four years ago. 


mC 
4 


“ KATE W. GOODWIN ET AL. VS. ELEANOR FOX ET AL., &¢. 


Q. What price did you get for it at that time? 
Objected to. 


A. One hundred and thirty-two and a half dollars a foot. 

Q. Were you able to sell it readily at that figure or have much 
effort to get that price? 

A. Considerable effort ; I advertised it for some time. 

@. Were you able to get any more for it ? 

A. No; I was not. It was the best offer I had. 


Cross-examination by Mr. McDarp: 


@. Where do you reside ? 
A. Norwood park. 
). Have you recently made inquiries about the value of the lot? 
\. I have. 
Q. Within what time? 
\. I have made inquires to-day and day before yesterday. 
Q. You don’t know except from making inquires what it is 
worth ? 
A. No more than all my information is in regard to what parties 
would sell for. 
145 Q. You would ask parties what they considered it worth, 


and base your opinion on what they say ? 
A. Yes, sir. 
Q. Not from personal experience? 
A. Yes, sir. 
Signature waived. 
146 GEORGE H. Rozet, a witness examined on behalf of the 


complainant, Kate W. Goodwin, on the 20th day of June, 
A. D. 1884, deposes and says as follows: 


What is your name, age, residence, and occupation ? 
A. George H. Rozet. 
Q. Are you acquainted with this property, lot 2, in bloek 20, Bush- 
nell’s Addition ? 
A. Yes, sIr. 
Q. What, in your opinion, is the fair cash value of the property 
June 9 of this year? 
- I have it for sale at $250; my idea of its value is $250. 
. How long have you been in the real estate business ? 
A Nineteen years. 
_Are you pretty well acquainted with the values on the North 
Side rf 
A. Satciaialbiey 
Q. Were you acquainted with this property in February, 1869 ? 
A. Yes, sir. 
Q. What, in your opinion, would be its value at that time? 
A. Before the fire 1t was more valuable than it was subsequent to 
the fire; I should say $150. 
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Q. What, in your opinion, would be its value in February, 
1875? 
147 A. I bought, subsequent to 1875, the lot where I live at 
less than $100 a foot, right in that neighbourhood; I should 
say that would be worth about the same—$100 a foot. 
Q. How recently have the improvements been put there—in this 
immediate vicinity—the most valuable improvements ? 
A. I should say pretty much all the most valuable improvements 
had been placed there within the last two years; pretty nearly all. 


Cross-examined by Mr. McDarp: 


(. Who put this property in your hands for sale? 
A. Mrs. Sarah I. R. Smith, who purports to be the owner. 


Signature waived. 


148 I’. H. Peanopy, a witness examined on behalf of the com- 
plainant on the 20th day of June, A. D. 1884, deposes and 
says as follows: 

(J. Please state your name, age, residence, & occupation. 

A. IF. H. Peabody. 

(. How long have you been in the real estate business in Chicago ? 

A. I have been in the real estate loan business for seventeen or 
eighteen years. 

(. You have been during that time pretty well acquainted with 
the values of real estate on the North Side? 

A. Yes, sir. 

Q. Do you know this Fox property, lot 2, block 20, Bushnell’s Ad- 
dition, which would have been 376 North La Salle — when there 
was a building there ? 

A. It is the second 50 feet north of the middle, on the west side 
of the street. I know the property. 

Q. What, in your opinion, was its fair market value in June of 
this year? 

A. I should say $225 a front foot. 

Q. What, in your opinion, was its value in 1869? 

Objected to. 

A. I should say about $100 a front foot. 

Q. What, in your opinion, was it worth in 1875? 

A. About $150 or $160 a front foot. 
149 @. Within what time have the most valuable of the im- 
provements along there in that block — since 1875? 


Cross-examination by Mr. McDarp: 
Q. Would the fact that it abuts on Hill St. be any element of value? 
A. If I remember rightly there is a narrow alley laid out. Hill 
street runs up to the rear of this lot. 
Q. Is that an element of value? 
A. I think it increases it a little; it furnishes exit and ingress in 


the rear of the lot. 
10—168 
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Q. In 1869 will you give an estimate of its value? It was im- 
proved in 1869, was it not? I am speaking of the value of the lot. 
I don’t recall whether this lot was improy ed at that time or not; I 
think 1t was, however. 

What do you say as to the character of the property as a street 
for residence at this time? 

A. It is very desirable, indeed. 

Q. How is this location as compared with other locations on La 
Salle avenue? 

A. I know of nothing better on La Salle avenue. 


Signature waived. 


150 Martin VAN ALLEN, a witness examined on behalf of the 
complainant on the 27th day of June, A. D. 1884, deposes and 
says as follows: 


Q. Please state your name, age, residence, & occupation. 

A. Martin Van Allen; occupation, real estate agent and engineer- 
i 
How long have you been in the real estate business in the city 
of p ese 

A. ‘Twenty years. 

Q. Are you acquainted with the values of property on the North 
Side? 

A. Yes, sir. 

@. Are you acquainted with lot 2, block 20, Bushnell’s Addition 
to Chicago? 

A. Yes, sir. 

It would have been 376 La Salle Ave. if there was a building 
on it? 

A. Yes, sir. 

Q. W hat, in your opinion, was the vy: alue of that property on the 
9th of June of this year ¢ 

A. That would have been worth $225 a front foot. 

(). Did you know that property in 1869 ? 

A. My attention was not specially called to it, though I pass by 
it on the street almost daily. 

Q. What, in your opinion, would have been the value of the lands 
without improvements in February, 1869 ? 

Objected to as not being within the terms of the reference. 

A. It would be worth $80 to $100 a foot front. 

Q. What, in your opinion, was it worth in February, 1875 ? 


Same objection. 
151 A. Seventy to eighty dollars. 
Cross-examination by Mr. McDarp: 


Q. Is there an element of value in this property by reason of the 
front on Hill St.? 
A. Yes, sir; I consider it especially valuable on that account. 
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@. What would you make the difference in value on that ac- 
count ? 

A. I should make $20 a foot. 

(). If you took pains to look up a customer you might get $250 a 
foot for this property at the present time—I mean from June 9th on ? 

A. I have not handled a piece of property for La Salle street for 
three years, and I don’t think that I could. I think conscientiously 
I gave the fair value. 

Q. State it generally. 

A. I think it would require a good deal of work, as it would be 
for some special local reason, if a man was willing to pay more for 
property than it would be worth generally in the market, to have 
him give over $225. There might be some special local reason— 
some man’s brother or uncle living next door—that might bring it 
up to that. 

Q. You regard it as first-class property ? 

A. Yes, sir. 

(). No better on that avenue ? 

A. No better, unless it would be property further south. It is a 
good avenue all the way from Chicago avenue; first-class property ; 
as good as any on the North Side. 

Q. The future is good ? 

A. The future & present are both good. 

Signature waived. 


(Endorsed :) Filed July 11, 1884. Wm. H. Bradley, el’k. 


152 On the same day, to wit,on the eleventh day of July, 1884, 
came the complainant, by her solicitor, and filed in said 
clerk’s office her exceptions to the report of tle master in said enti- 
tled cause; which said exceptions are in the words and figures fol- 
lowing, to wit: 
Exceptions. 


Circuit Court U.8., North. Dist. Illinois. In Chancery. 
KATE W. Fox vs. I. Wintarp Fox et al. 


Exceptions to the report of Henry W. Bishop, Esq., master in chan- 
cery in the above-entitled cause, filed this day in said cause. 


1. And now comes the said complainant, Kate W. Fox, by Chas. 
H. Wood, her solicitor, and excepts to the finding of the said master 
that the said La Salle-St. lot is of the value of $12,500, and for cause 
of exception showeth that the said finding 1s wholly insufficient 
upon which to found a decree for the reasons— 

1. That the agreement between the defendant, and I. Willard 
Fox, and Fox & Co. of Feb., 1869, and the deed of this lot made by 
the former in pursuance thereof were absolute and unconditional, 

and no right of redemption attached to that property. 
155 2. That I. Willard Fox having conclusively admitted that 
he owed at the time of said agreement the sum of seventy 


eee 
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thousand dollars, as the court has found, the lot was fully paid for 
at that time, and to charge the complainant with the present value 
of the lot is to cause her to lose the interest on its value from that 
time to the present, as well as all taxes that she has paid. 

2nd exception. For that the master should have found the value 
of the lot in February, 1869, when the deed to 1t was made, or at 
least in February, 1875, when the complainant acquired it, for other- 
wise, although fully paid for, the complainant would have the bur- 
den of carrying the property while the defendant, I. Willard Fox, 
would get the whole benefit of it. 

3d exception. For that the said master should not have found the 
present value of the lot without also having found the interest on 
iis value since Feb., 1869, and the taxes thereon since paid by the 
complainant and deducted the same from its present value. 

4th exception. For that the master erred in finding the amount 
due upon the Monroe mortgage, because that mortgage cannot in 
any form be made a basis of any decree under the issues in this 
ase, and because it does not appear who is the owner of said mort- 

gage, nor is the owner a party to this proceeding, and because 
154 if paid by this decree the court cannot prevent the owner 
from foreclosing it in any proper form, since he is in no 

manner bound by this decree. 

In all which respects the said complainant excepts to the findings 
of said master and submits the same to the court, Ke. 

CHAS. H. WOOD, 


Sol’r for Complainant. 
Endorsed: Filed July 11, 1884. Wm. H. Bradley, clerk. 


155 Afterwards, to wit, on the twenty-ninth day of July,in the 

July terin of said court, 1884, in the record of the proceed- 
ings thereof in said entitled cause, before Hon. Henry W. Blodgett, 
district judge, is the following entry, to wit: 


Decree. 


KATE W. GoopwIN = 
In Chancery. 


Us ne ; 
: ‘. : ; Oricin: 
I. WintarD Fox and ELEANOR Fox j Jriginal Bill 


and 


I. Winitarp Fox and Ereanor Fox ) 
VS. 
Kate W. Goopwin, Cartes S. Goopwin, Sarau ‘$Cross-Bill. 


EK. R. Smith, Charles M. Smith, and Samuel H. | 


| 


Fox. J 


This cause coming on for a final hearing upon the original bill, 
the amended bill, answer, and replications, the cross-bill, answer, 
and replication, the reports of the master, the exceptions thereto, 
and the evidence, and the court having heard the arguments of 
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counsel, and now being fully advised in the premises, doth find that 
I. Willard Fox, the defendant in the original bill, the complainant 

in the cross-bill, is indebted to Kate W. Goodwin, as the leg- 
156 atee and devisee of Henry W. Fox, deceased, in the sum of 

fifteen thousand nine hundred and seventy-one dollars and 
thirty cents ($15,971.50), and that on the twentieth day of February, 
1869, I. Willard Fox and Eleanor Fox, his wife, executed a deed of 
that date conveying to Samuel H. Fox the following-described 
lands, to wit: All that part of sections seventeen, eighteen, and 
twenty, in township forty-three north, range ten east, of the 
third principal meridian, bounded as follows: Beginning at the 
quarter-section stake one hundred and fifty-nine and a half rods 
north of the southeast corner of section twenty, and running thence 
west fifty-six rods; thence north thirty-four degrees west ninety-five 
rods to the north line of the southwest quarter of the northeast 
quarter of section twenty; thence north thirty-four degrees west 
thirty rods; thence north fifty and a half degrees west forty-three 
and one-half rods to the west line of the northwest quarter of the 
northeast quarter of section twenty; thence north fifty and a half 
degrees west twenty-four and a half rods to a cedar stake; thence 
north sixty-nine degrees easi to the north line of section twenty ; 
thenee east four rods and eighteen links to the center of section 
twenty; thence north forty-eight degrees east thirteen and a_ half 

rods; thence north thirty-two degrees east twenty rods; 
157 ~—thence north forty-three degrees east twenty-two rods; thence 

north seven degrees east thirty rods; thence north sixty-six 
degrees west twenty-five rods; thence north thirty-one degrees west 
forty rods; thence north sixty-two degrees west seventy-eight rods 
to the north line of the southeast quarter of the southwest quarter of 
section seventeen; thence west to the northwest corner of the south- 
east quarter of the southwest quarter of section seventeen; thence 
south to the north line of section twenty; thence west to the south- 
west corner of section seventeen: thence north to the northwest cor- 
ner of the northwest quarter of southwest quarter of section seven- 
teen: thence east to the east line of section seventeen; thence south 
to the place of beginning, the above-bounden premises being 
further described as follows: The east half of the northeast quarter 
of section twenty (except two acres and seventy-one rods in the 
southwest corner), together with four acres and twelve rods of the 
northeast corner of the southwest quarter of the northeast quarter 
of section twenty; the northwest quarter of the northeast quarter of 
section twenty (except eight acres and ninety-seven rods off from the 
southwest corner thereof); two acres and ninety-six rods (except one 

hundred and twenty rods) in the northeast corner of the north- 
158 east quarter of the northwest quarter ofsection twenty ; the east 

half of the southeast quarter of section seventeen ; the west half 
of the southeast quarter of — seventeen (exceptsixteen and one-fourth 
acres off the west side thereof, as indicated by timber); the north- 
east quarter of the southwest quarter of section seventeen (except 
seven and one-half acres off the south side thereof, as indicated by 
timber); the west half of the southwest quarter of section seventeen ; 
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also thirty-two acres of land off from the east side of the northeast 
quarter of the southeast quarter of section eighteen ; also thirty acres 
off from the east side of the southeast quarter of the northeast quar- 
ter of section eighteen ; also the southwest quarter of the northwest 
quarter of section seventeen (except three acres off from the north 
side thereof, to be divided by east and west line); also the west half 
of the southwest quarter of seetion twenty; also the west half of the 
land on the lake shore on the southwest quarter of the northwest 
quarter of section twenty, to be equally divided by north and south 
line running to the lake, excepting and reserving from the above- 
granted premises such portions thereof as I. Willard Fox may have 
sold or agreed to sell to Allen Jones, John Myers, Jolin Gimick, and 
Fick, Martin and Myers, and one acre sold for school pur- 

poses prior to the twentieth of February, 1869, the said 
159 ~=property being further known as the Lake Zurich farm, 

and being situate in the county of Lake and State of 
Illinois; and alse another deed of the same date conveying 
the following-described lot, to wit: Lot two, in block twenty, in 
Bushnell’s Addition to Chicago, in the county of Cook and State of 
Illinois; that both said deeds were made to secure the said indebt- 
edness and are in the nature of a mortgage; that on the twenty- 
fifth day of September, 1875, the said Samuel H. Fox conveyed the 
lands and lot to the said Henry W. Fox, and said Henry W. took 
the same with full knowledge of all the rights and equities of said 
Isaac Willard in the premises, to whom the debt was at the same 
time transferred ; that on the fifth day of November, 1875, the said 
Henry W. Fox executed a deed of trust or mortgage to secure the 
payment of twelve thousand dollars which had been borrowed by 
the said Henry W. Fox from Loring Monroe, conveying the 
said lands known as the Lake Zurich farm; that there is now 
due on the said loan the sum of fifteen thousand and fifty-nine 
dollars; that on the first day of June, 1876, the said Henry W. 
Fox died testate, and by his will bequeathed and devised the 
indebtedness and the said lands and lot to his wife, Kate W. 
Fox, who, since the commencement of this suit, married Charles 
S. Goodwin; that since the commencement of this suit, on the 

seventh day of April, 1881, the said Kate W. Goodwin 
160 and Charles S. Goodwin conveyed the said lot two, in block 

twenty, in Bushnell’s Addition to Chicago, to Sarah E. R. 
Smith, wife of Charles W. Smith (who acquired no better title or 
right than the said Kate W. Goodwin as against the said I. Willard 
Fox); and it further appearing that there has been paid on said lot 
two, block twenty, for taxes the sum of five hundred and sixty-five 
dollars and thirty-three cents ($565.33), which is chargeable to the 
said I. Willard Fox, now, therefore, it is ordered and decreed by 
the court that the said I. Willard Fox shall pay into the registry of 
the court for the said Kate W. Goodwin the sum of sixteen thousand 
five hundred and thirty-six dollars and sixty-three cents ($16,536.63), 
with interest thereon at the rate of six per cent. per annum, by the 
first day of September next, provided the said Kate W. Goodwin 
or some one for her shall procure the release of the premises de- 


KATE W. GOODWIN ET AL. VS. ELEANOR FOX ET AL., &¢. 79 


scribed in the deed of trust or mortgage to secure the debt of Loring 
Monroe from all incumbrance created thereby, and in default of 
such payment by the said I. Willard Fox or his heirs, assigns, ex- 
ecutors, or administrators or by some one for him or them all 
equity of redemption of the said I. Willard Fox and Eleanor Fox 
shall be barred and foreclosed of all right and equity of redemp- 

tion in said premises and every part thereof, and Henry W. 
161 Bishop, one of the masters in chancery, shall sell the same 

according to the practice and rules of this court and report 
his proceedings therein. ‘ 

And it 1s further ordered and’decreed that in case a release of the 
lands described in the said trust deed or mortgage shall not be pro- 
cured by the first day of September next, as aforesaid, then the said 
[. Willard Fox may pay into the registry of the court for the said 
Kate W. Goodwin the sum of one thousand four hundred and sev enty- 
seven dollars and sixty-three cents ($1,477.63) by the first day of 
November next, with interest thereon at the rate of six per cent. 
per annum, and in default of such payment by the said I Willard 
Fox, his heirs or assigns or his executors or administrators, then 
Henry W. Bishop, one of the masters in chancery, shall proceed to 
sell the said lands according to the practice and rules of this court 
and report his proceedings herein, and the said I. Willard Fox and 
Kleanor Fox shall be barred and. foreclosed of all equity of redemp- 
tion in said lands and lot, and in ease the said I. Willard Fox shall 
pay thesaid sum of one thousand four hundred and seventy-seven 
dollars and sixty-three cents ($1,477.63) he shall also save and keep 
harmless the estate of Henry W. Fox, all liability on the debt to 

Loring Monroe, and shall assume the payment of all and 
162 singul: ar the indebtedness secured by said Monroe mortgage. 
And it is further ordered and decreed that in case pay ment 
shall be made by the said I. Willard Fox or some one for him of either 
the sum of sixteen thousand five hundred and thirty-six dollars and 
sixty-three cents ($16,536.63) or the sum of one thousand four 
hundred and seventy-seven dollars and sixty-three cents ($1,477.65), 
as hereinbefore provided, that the said Kate W. Goodwin and Charles 
S. Goodwin, her husband, shall convey, on or before the first day of 
November next, to the said I. Willard Fox, his heirs or assigns, the 
lands first hereinbefore described, subject to the said Loring incum- 
brance, and the said Sarah E. R. Smith and Charles W. Smith, her 
husband, shall convey to the said I. Willard Fox, bis heirs or assigns, 
the said lot two, in block twenty, in Bushnell’s Addition to Chicago, 
hereinbefore described, and in ease of a failure to make such con- 
veyances or either of them, then the said Henry W. Bishop, master 
in chancery, shall execute and deliver conveyances for and on behalf 
of the said Kate W. Goodwin and Charles S. Goodwin and the said 
Sarah E. R. Smith and Charles W. Smith, respectively. 

But it is further provided that said Sarah E. R. Smith may, if 
she elects so to do, pay into court or to the said I. Willard Fox or 

assigns the sum of eleven thousand five hundred dollars, with 


163 interest thereon at the rate of six per cent. from the entry 


hereof, by or before the fifteenth day of October next, and 
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said sum of eleven thousand five hundred dollars being found by 
the court to be the present cash value of said lot two, and in case 
of such payment said Sarah FE. R. Smith shall be decreed to hold 
said lot from thenceforward released and discharged of all equity 
of redemption by said Isaac Willard Fox and all persons claiming 
through or under him. 

And it is further ordered and decreed that the costs in this case, 
to be taxed, be paid by said defendant, Isaac Willard Fox. 


164 Afterwards, to wit, on the sixth day of August, in the July 

term of said court, 1884, in the record of the proceedings 
thereof in said entitled cause, before Hon. Henry W. Blodgett, dis- 
trict judge, is the following entry, to wit: 


Order. 


KATE W. GOooDWIN } 
v. >In Chancery. 


I. WintaRD Fox et acs 


Now comes complainant and prays an appeal from the decree en- 
tered herein on the twenty-ninth day of July last, which is allowed 
on her filing a bond in the penal sum of one thousand dollars 
within sixty days from this date, with surety to be approved by the 
court, the court reserving the right to require a further and larger 
bond either by this court or the supreme court if such further and 
larger bond shall be deemed necessary. 

The time to file certificate of evidence herein is hereby extended 
to the first day of October next. 


Afterwards, to wit, on the twenty-ninth day of September, in the 
July term of said court, 1854, in the record of the proceedings thereof 
in said entitled cause, before Hon. Henry W. Blodgett, district Judge, 
are the following entries, to wit: 


Order. 
165 Kate W. GoopwIn et al.) 
US. >In Chancery. 


I. WILLARD Fox eé al. 


On motion it is ordered that the time for filing the certificate of 
evidence herein be extended to the first Monday in October next. 
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Order. 


KATE W. GoopwINn 
vs. 
I. WILLARD Fox and ELEeANoR Fox 


\ In Chancery. 


Bill. 
and 


I. WinrtarD Fox and ELEANor Fox 
US. 
KATE W. Goopwin, CHARLES S. GoopwWIN, SARAH > Cross-Bill. 

EK. R. Smith, Charles M. Smith, and Samuel H. | 

Fox. 

This case coming on again and it appearing to the court that a 
clerical omission has occurred in entering the decree herein on the 
twenty-ninth day of July, 1884, it is ordered and decreed that said 
decree be amended so as to read the following asa part thereof 
after the findings of the court—that is to say: 

It is ordered and decreed that the first exeeption to the 
166 — master’s report be sustained so far as it relates to the testimony 
of Eleanor Fox, and it is ordered that said testimony be 
stricken from the record of this cause, and that said first: exception, 
so far as it relates to the testimony of I. Willard Fox, be overruled ; 
that the second exception to the master’s report be overruled; that 
the third exception to the master’s report be sustained; that the 
fourth exception be sustained so far as it relates to the item of eight 
thousand four hundred and forty-three dollars and thirty cents 
damages for breakage to glass, and the finding of the master of the 
value of the glass, paints, oil, store fixtures, and notes and accounts 
turned over to Fox & Company by I. Willard Fox be modified and 
changed so that the value of the same shall be fixed at the sum of 
sixty-five thousand dollars instead of sixty thousand six hundred 
and one dollars and sixty cents, as found by the master; that the 
fifth exception to the master’s report be overruled, and that the 
report and findings of said master, except as above overruled or 
modified, stand in all things confirmed. 


167 Afterwards, to wit, on thesixth day of October, in the ad- 

jcurned October term of said court, 1884, in the record of the 
proceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Order. + 


KATE W. GoopWIN 
VS. ~In Chancery. 
I. WintARD Fox e€ al. 


Upon stipulation this day filed the time in which to file bond 
and certificate of evidence herein is hereby extended twenty days 
from this date. 
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Afterwards, to wit, on the twenty-fifth day of October, in the ad- 
journed October term of said court, 1884, in the record of the 
proceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Order. 


KATE W. GOODWIN ) 
S 


Us, 
I. WittARD Fox ef al. { 


On motion of Charles H. Wood, Esq., the time for the complain- 
ant to file a bond and bill of exceptions herein is hereby entended 
eight days from this date. 


In Chancery. 


168 Afterwards, to wit, on the first day of November, in the 

adjourned October term of said court, 1884, in the record of 
the proceedings thereof in said entitled cause, before Hon. Henry 
W. Blodgett, district judge, is the following entry, to wit: 


Order. 


KATE W. GoopWIN 
vs. -In Chancery. 
I. WintLtAarpD Fox ef al. 


Upon stipulation this day filed it is ordered that the time for 
filing bond and certificate of evidence in this cause be extended 
twenty-five days. 

Afterwards, to wit, on the twenty-fifth day of November, in the 
adjourned October term of said court, 1884,in the record of the 
proceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Order. 


Kate W. GoopwINn 
vs. 


In Chancery. 
I. WILLARD Fox et al. j 2 


Upon stipulation of the parties it is ordered that the time for 
filing certificate of evidence and appeal bond herein be extended to 
the first day of January next. 


169 Afterwards, to wit, on the thirtieth day of December, in 

the December term of said court, 1884, in the record of the 
proceedings thereof in said entitled cause, before Hon. Walter Q. 
Gresham, circuit Judge, is the following entry, to wit: 
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Order. 


Kate W. Goodwin 
VS. In Chancery. 
I. WinLARD Fox et al. 


On motion, leave is given the parties to file a stipulation herein, 
which is done; and thereupon and as therein stipulated it is ordered 
that the time for filing appeal bond herein be further postponed and 
until thirty days from January first, 1885. 


170 Afterwards, to wit, on the thirteenth day of January, 1885, 

came Eleanor Fox, by her solicitors, and filed in said clerk’s 
office her petition in said entitled cause; which said petition is in 
the words and figures following, to wit: 


Petition. 
KATE W. GoopwIN 


Vv. 
I. WILLARD Fox and ELEANOR Fox. 


14395. In Chancery. 
Original Bill. 


IT. Winrnarp Fox and ELreanor Fox 
us. a 
Kate W. Goopwin, CHARLES S. GoopwIn, } Cross-Bill. 
Sarah E. R. Smith, Charles M. Smith, and | 
Samuel H. Fox. 


The petition of Eleanor Fox, one of the defendants to the original 
bill and one of the complainants in the cross-bill, to the cireuit 
court of the United States for the northern district of Illinois. 


Your petitioner represents that on the 29th day of August, A. D. 
1884, Isaac Willard Fox died testate at his residence, in Lake county 
[llinois, leaving your petitioner as his widow and Isaac B. 
171 Fox, Flora F. Clark, Truman G. Fox, Emily F. Beckley,,. 
Eleanor J. Fox, and Gertrude R. Fox as his children and 
only heirs-at-law. | 
Your petitioner further represents that in and by his last will and 
testament the said Isaac Willard Fox devised to your petitioner all 
his real estate, to possess, enjoy, and dispose of, as far as she should 
see fit, for and during her natural life, for her own use and benefit, 
and provided therein that any real estate remaining undisposed of 
by your petitioner should descend to his children equally, share 
and share alike, and if any child should die leaving issue — to have 
the share of its or their deceased parent. | 
Your petitioner further represents that on the 26th day of Feb- 
ruary, 1883, the said Isaac Willard Fox and your petitioner, as his 
wife, conveyed to William C. Goudy and Louie P. McDaid, their 
heirs and assigns, lot 2, in block 20, Bushnell’s Addition to Chicago, 
Illinois, being the lot described in the proceedings herein, which 
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said deed was recorded on the 30th day of July, 1884, in the re- 
corder’s office of Cook county, I[!linois. 

Your petitioner further states that no release was procured by the 
said Kate W. Goodwin, or any one for her, of the premises de- 

scribed herein as the Lake Zurich farm from the mortgage 
1714 to Loring Monroe, and that the sum of sixteen thousand 

five hundred and thirty-six dollars and sixty-three cents 
($16,536.63), with interest, was not paid by the first day of Septem- 
ber, 1884, nor any part thereof, and that the said Sarah E. R. Smith 
has not paid the sum of eleven thousand five hundred dollars 
($11,500), with interest thereon, by or before the 15th day of Octo- 
ber, 1884, nor has either of said sums been paid since; that there 
was paid into the registry of the court by and before the first day 
of November, 1884, the sum of one thousand four hundred and sev- 
enty-seven dollars and sixty-three cents ($1,477.68) for the said Kate 
W. Goodwin, as directed by the decree entered July 29th, 1884, and 
that at the same time all of the costs of this suit were paid for and 
on behalf of the estate of the said Isaae Willard Fox, and that the 
said Kate W. Goodwin and Charles 8S. Goodwin have failed to exe- 
cute a deed, as directed by the decree, and the said Sarah E. R. 
Smith and Charles W. Smith have also neglected and failed to exe- 
cute a deed, as required of them. 

Wherefore your petitioner prays that the said Eleanor Fox, Isaac 
B. Fox, Flora F. Clark, Truman G. Fox, Emily F. Beckly, Eleanor 
J. Fox, and Gertrude R. Fox may be substituted as parties herein 

in place of the said Isaac Willard Fox, deceased, and that an 
172 order may be entered directing Henry M. Bishop, one of the 

masters in chancery, to execute deeds, as directed in and by 
the decree of July 29th, 1884. 


STATE OF ILLINOIS, Cook County: 
U.S. Cireuit Court, N. Dist. of Ils. 


Henry O. McDaid, first being duly sworn, deposes and says that 
he is one of the counsel for petitioner and has read the foregoing pe- 
tition and knows the contents thereof, and that the same is true. 


HENRY O. McDAID. 


Subscribed & sworn to before me this Jan’y 8th, 1884. 
[SEAL. | LYMAN O. TOMLINSON, 
Notary Public. 


(Endorsed :) Filed Jan’y 18, 1885. Wm. H. Bradley, cl’k. 


173 On the same day, to wit, on the thirteenth day of January, 

1885, in the December term of said court, 1884, in the reeord 
of the proceedings thereof in said entitled cause, before Hon. Henry 
W. Blodgett, district judge, is the following entry, to wit: 


=— 
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Order. 


KATE W. GoopwiIN 
US, 
Il Winctarp Fox and ELeEANor Fox 


\ In Chancery. 
j Original Bill. 


and 


I. WinnArpD Fox and Enreanor Fox ) 
US. 
Kate W. Goopwin, CHARLES 8. GoopwIN, SARAH } Cross-Bill. 
E. R. Smith, Charles M. Smith, and Samuel H. | 
Fox. , 


This cause coming on again upon the petition of Eleanor Fox, 
one of the defendants to the original bill and one of the complain- 
ants in the cross-bill, and it appearing to the court that Isaac 
Willard Fox, one of the defendants to the original bill and the com- 
plainant in the cross-bill, died August 29, 1884, testate, leaving 
Eleanor Fox as his widow and Isaae BL. Fox, Flora F. Clark, Truman 
G. Fox, Emily F. Beckley, Eleanor J. Fox, and Gertrude R. Fox as 

his children and only heirs-at-law ; and that in and by his last 
174 ~—rwill and testament he devised to the said Eleanor Fox all his 

real estate, to possess, enjoy,and dispose of as far as she should 
see fit, for and during her natural life, for her own use and benefit, 
and provided therein that any real estate remaining undisposed of 
by her should descend to his said children equally, share and share 
alike; and that on the twenty-sixth day of February, 18838, the said 
Isaac Willard Fox and Eleanor Fox, his wife, conveyed to William C. 
Goudy and Louie P. MeDaid, their heirs and assigns, lot two, in 
block twenty, Bushnell’s Addition to Chicago, Illinois; and that no 
release was procured by the said Kate W. Goodwin or any one for 
her of the premises described in the decree rendered herein July 29, 
1884, as the Lake Zurich farm from the mortgage to Loring Mon- 
roe; and that the said Sarah E. R. Smith has not paid the sum of 
eleven thousand five hundred dollars, with interest thereon, as pro- 
vided in said decree; and that there has been paid into the registry 
of the court by and before the first day November, 1884, the sum of 
fourteen hundred and seventy-seven dollars and sixty-three cents 
for the said Kate W. Goodwin, as directed by the.decree entered 
July twenty-ninth, 1884; and that all of the costs of this suit have 
been paid for and on behalf of the estate of the said Isaac Willard 

Fox ; and that deeds have not been made by the said Kate 
175 W. Goodwin and Charles 8S. Goodwin and the said Sarah E. 

R. Smith and Charles M. Smith, as required by said decree 
and it is now, by the court, ordered and decreed that the said Isaac 
B. Fox, Flora F. Clark, Truman G. Fox, Emily F. Beckley, Eleanor 
J. Fox, and Gertrude R. Fox be substituted as parties herein with 
the said Eleanor Fox instead of Isaac Willard Fox, deceased; and 
it is further ordered and decreed that Henry W. Bishop, one of the 
masters in chancery of this court, execute a deed for and on behalf 
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of the said Kate W. Goodwin and Charles 8. Goodwin to the prop- 
erty described in said decree and known as the Lake Zurich farm, 
and also a deed to William C. Goudy and Louie P. McDaid for the 
said lot two, in block twenty, Bushnell’s Addition to Chicago, Ili- 
nois, and make report of his proceedings herein. 


176 Afterwards, to wit, on the twenty-sixth day of January, 
1885, came Henry W. Bishop, one of the masters in chancery 
of said court, and filed in said clerk’s office his report in said en- 
titled cause ; which said report is in the words and figures following, 
to wit: 
Report. 


In the Cireuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


Kate W. Goopwin See 

- 14595. 

‘ . 68 : ‘. Original Bill. 
I. WILLARD Fox and ELEANOR Fox. 

{ 

i 


I. Winuarp Fox and ELEANorR Fox 
vs. 
Kate W. Goopwin, CHARLES 8. GOODWIN, SARAH E. 
R.Smity, CHARLES M. Suiru, and SAMUEL H. Fox. 


-Cross- Bill. 


Master’s report. 


To the honorable the judges of said court: 
I, Henry W. Bishop, master in chancery, hereby report that in 
pursuance of the order and directions of said court entered in the 
above-entitled cause on the thirteenth day of January, A. D. 1885, 
I have executed deeds of premises and property in the decree 

177 mentioned and described to be conveyed to, the parties re- 
spectively, which deeds, marked Exhibit “A” and Exhibit 

“B,” I now present to the court for its examination and approval. 
All of which is respectfully submitted. | 


June 20, 1885. | 
H. W. BISHOP, 


Master in Chancery of the Circuit Court of the 
United States for the Northern District of Illinois. 


(Endorsed :) Filed Jan’y 26,1885. Wm. H. Bradley, clerk. 


On the same day, to wit, on the twenty-sixth day of January, 
1885, in the December term of said court, 1884, in the record of the 
proceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


@- $+ ° 


tn. 
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Order. 


Kate W. GoopDWIN ) 
Us. >In Chancery. 
ELEANOR Tox et ak | 


On this day comes said complainants in cross-bill, by their solie- 
itors, and also comes Henry W. Bishop,a master in chancery of this 
court, and in accordance with an order of this honorable court 
178 entered herein on the thirteenth day of January, 1885, pre- 
sents to the court the deed of said master conveying to said 
cross-complainanant, Eleanor I’ox, to possess, enjoy, and dispose of 
as she shall see fit, for and during the term of her natural life, for 
her own use and benefit, and to Isaac b. Fox, Flora F. Clark, Tru- 
man G. Fox, Emily F. Beckley, Eleanor J. Fox, and Gertrude R. 
lox in remainder so much thereof remaining undisposed of at the 
death of the said Eleanor Fox, their heirs and assigns, those certain 
lands described in the bill of complaint herein and known as the 
Lake Zurich farm, and being situate in the county of Lake and 
State of I]linois. 

And it appearing to the court that said cross-complainant, Eleanor 
ox, is entitled to said deed, it is therefor-, on motion of cross-com- 
plainant’s solicitors, ordered by the court that said master’s deed and 
his report, dated January twentieth, A. D. 1885, be approved and 
confirmed, and the master is directed to deliver the said deed to said 
Kleanor Fox. 


On the same day, to wit, on the twenty-sixth day of January, 1885, 
in the December term of. said court, 1884, in the record of the pro- 
ceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Order. 


179 KATE W. nsaieiaasel | 
v8. -In Chancery. 
ELEANOR Fox et al. J 


On this day come said complainants in cross-bill, by their solicitor, 
and also comes Henry W. Bishop, a master in chancery of this court, 
and presents to the court the deed of said master conveying to 
William C. Goudy and Louie P. McDaid a portion of the premises 
in the bill of complaint herein mentioned in accordance with the 
order of this honorable court entered herein January thirteenth, 
1885, which deed bears date the twentieth day of January, 1885. 

And it appearing to the court that said William C. Goudy and 
Louie P. MeDaid are entitled to said deed, it is therefore, on motion 
of said cross-complainant’s, solicitors, ordered by the court that said 
master’s deed and his report, dated January twentieth, 1885, be ap- 
proved and confirmed, and the said master is directed to deliver the 
said deed to said William C. Goudy and Louie P. McDaid. 
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Afterwards, to wit, on the thirty-first day of Januury, 1885, in the 
December term of said court, 1884, in the record of the proceedings 
thereof in said entitled cause, before Hon. Henry W. Blodgett, dis- 
trict judge, is the following entry, to wit: 


Order. 


180 Kate W. GOODWIN ) 
US. >In Chancery. 
ELrkANor Fox et al. 


On motion of C. H. Wood, Esq., the time for filing appeal bond 
and certificate of evidence herein is hereby extended to the first day 
of March next. 


Afterwards, to wit, on the twenty-eighth day of February, 1885, 
in the December term of said court, 1884, in the record of the pro- 
ceedings thereof in said entitled cause, before Hon. Henry W. Blod- 
gett, district judge, is the following entry, to wit: : 


Order. 


KATE W. GoopwInN 
vs. >In Chancery. 
I. Wittarp Fox et al. }: 


Upon stipulation this day filed it is ordered that the time for 
filing the bill of exceptions and appeal bond herein be extended to 
the twentieth instant. 


Afterwards, to wit, on the fourth day of March, in the adjourned 
March term of said court, 1885, in the record of the proceedings 
thereof in said entitled cause, before Hon. Henry W. Blodgett, district 
judge, is the following entry, to wit: 


Order. 


181 KATE W. GoopwWIN ' | 
* In Chancery. 
‘ ane Original Bill. 
I. Wintarp Fox ef al. f - , 
and 


I. WiLLARD Fox eé al. ) 
VS. . Cross- Bill. 
Kate W. GoopwIn ef al. 


Now come William C. Goudy and Louie P. MeDaid, by their at- 
torney, and move the court for a writ of assistance; and it appearing 
that underand by virtue of the decree herein and the order entered 
in this cause on the thirteenth day of January last Henry W. Bishop, 
as master, made and executed, January twentieth, 1885, a master’s 
deed to said Goudy and McDaid for lot two, in block twenty, in 
Bushnell’s Addition to Chicago, in the county of Cook, Illinois, and 
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that they have not obtained possession of said lot, it is thereupon 
ordered, on motion of said attorney, that a writ of assistance issue 
to put the said Goudy and McDaid in possession of said lot. 


Afterwards, to wit, on the nineteenth day of March, in the ad- 
journed March term of said court, 1885, in the record of the proceed- 
ings thereof in said entitled cause, before Hon. Walter Q. Gresham, 
circuit judge, is the following entry, to wit: 


Order. 


181} I. WintarpD Fox ) 
vs. >In Chancery. 
Kate W. GoopwIin ef al. : 


Upon stipulation this day filed it is ordered that the time for filing 
an appeal bond and a certificate of evidence herein be extended 
thirty days. 


Afterwards, to wit, on the eighteenth day of April, in the ad- 
jyourned March term of said court, 1885, 1n the record of the pro- 
ceedings thereof in said entitled cause, before Hon. Henry W. Blod- 
vett, district judge, is the following entry, to wit: 

Order. 
Kate W. Goopwin 
Vs. ~In Chancery. 


3 Serene Fox et al. | 


By stipulation filed it is ordered that the time in which to file 
certificate of evidence herein be continued to the first day of May 
next. 


182 Afterwards, to wit, on the first day of May, 1885, the cer- 
tificate of evidence in said cause was filed in said clerk’s 
office, and is in the words and figures following, to wit: 
Certificate of Evidence. 


United States Circuit Court, Northern District of Illinois. In Chan- 


cery. 
ij Kate W. GoopwINn ) 
vs. - Bill. 
-7T. WittArp Fox and ELeANor Fox. j 
I Winttarp Fox and EnLeEANor Fox } 
vs. 
-Cross-Bill. 


Kater W. Goopwin, CHARLES S. GOODWIN, SARAH i. 
E. R. Smitrny, CHARLES M. Surra. 


I hereby certify that upon hearing the exceptions to the master’s 
: report and also upon the final hearing of the cause the following 
12—168 
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evidence taken and heard by the master was offered and received on 
the part of the complainant in the original bill and the defendants 
in the cross-bill : 

1. The deposition of Samuel H. Fox, with the Exhibit “A” 
thereto, taken July 30, 1877, which is as foilows: 


183 In the Circuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


Kate W. Fox vs. I. Wittarp Fox and ELEANoR Fox. 


The deposition of Samuel H. Fox, of the town of Verona, county 
of Oneida and State of New York, a witness of lawful age produced, 
sworn, and examined upon his corporal oath, on the 30th day of 
July, 1877, at the office of Robert J. Fish, in the village Oneida, 
county of Madison and State aforesaid, by me, Robert J. Fish, a 
commissioner duly appointed by a dedimus protestatum or commis- 
sion issued out of and under the seal of the United States circuit 
court for the northern district of Illinois, bearing teste in the name 
of Hon. Morrison R. Waite, Chief Justice of the Supreme Court of 
the United States,and to me direeted assuch commissioner for the 
examination of thesaid Samuel H. Fox, in a certain suit now pend- 
ing and undetermined in the circuit court of the United States for 
the northern district of Illinois, wherein Kate W. Fox is plaintiffand 
I. Willard Fox and Eleanor Fox, defendants, in bebalf of said 
plaintiff, on the interrogatories of the plaintiff which are attached 
to said commission and upon none other. 


The said Samuet H. Fox, being first duly sworn by me as a wit- 

ness in the said cause previous to the commencement of his 

184 examination totestify to the truth on the part of plaintiff in 

relation to the matters in controversy between the said plain- 

tiff and defendants so far as he should be interrogated, testified and 
deposed as follows 

@. What is your name, age, occupation, and place of residence? 

A. My name is Samuel H. Fox; age, 62 years; occupation, glass 
manufacturer; residence, Verona, Oneida county, New York. 

Q. Do you know the parties to this suit or either of them, and 
which of them, and how long have you known them, respectively ? 

A. I know all the parties, and have known them—nave always 
known [. Willard Fox, and the other parties have known 25 or 
oU years. 

Q. In what business were you engaged before and on the 20th of 
February, 1869? Were you doing business at that time alone or as 
a member of a firm? If as a member of a firm what was the firm 
name and who composed the firm ? 

A. Before and on the 20th of February, 1869, I was engaged in 
business as a mannfacturer of glass at Durhamville, Oneida county, 
New York, as a member of a firm. The firm name was Fox & Co., 
and eoraporee of Samuel H. Fox and Henry W. Fox. 

Q. Where did you carry on said business, and what length of 
time prior to February 20th, 1869? 
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A. We carried on the business at Durhamville, Oneida county, 
New York; carried on the business at that — between 11 and 12 
years prior to Febru: ary 20th, 1869. 

Q. Look on the paper now shown you and hereto attached and 
marked “Exhibit A,” and state if you know when and where that 
paper was executed. 

A. The paper shown me, “ Exhibit A,” was executed on the day 
it bears date, February 20th, 1869, at the office of Mr. Spafford, in 
the city of Chicago, Illinois. 

Q. Do you know whose handwriting the signatures purporting 
to be the signatures of Samuel H. Fox and I. Willard Fox attached 
to said paper —? If so, state in whose handwriting the signatures 
are, respectively. . 

A. I know in whose handwriting said signature of Samuel H. 
lox is; in my own handwriting, and that of I. Willard Fox in 
his own handwriting. | 

Do you know whether or not the said Fox & Co. or either 
member of said firm, after the 20th of February, 1869, paid any of 
the indebtedness of I. Willard Fox mentioned in that paper or other- 
wise? If yes, state fully what you know in reference thereto, to 
whom such payments were made, the amount of such payments, the 
several times when paid, and whether the said debts were paid in 
full, dollar for dollar, or whether the same or any of them were com- 
promised and paid at less than their face. 

A. As to the sixteen thousand dollars of the indebtedness of I. 
Willard mentioned in the contract to be paid in full, the firm of 

Fox & Co. paid no part of the same, but it was paid by 
185 the said I. Willard Fox out of the proceeds of the mortgage 

put upon the La Salle-street property and from the proce eds 
yf the store business earried on and collections made by I. Willard 
lox after the date of said contract. Of the thirty thousand dollars 
of the indebtedness of I. Willard Fox mentioned in said contract to 
be paid at the rate of fifty cents on the dollar, the firm of Fox & Co. 
paid at the rate of fifty cents on the dollar the following amounts to 
the persons and corporations at the time herein stated, the amounts 
herein set forth being the several amounts actually paid by said firm 
at said rate in compromise of said indebtedness: 


1869. 

June 23. Paid note to Shoonmaker--~------. Snead $2,000 
Aug. 23, “ sate er 2,000 
gt ie . Melleng, Estep & Co.---------- 3,368 

7 y 2 a . William MeCully & Co..--~---- . 622 52 
. oo. “  ERton FROG Aik cinnn coin nme cs 466 00 
. 2S. "Qe Te eek tka ie cre ei cain 189 05 
™ 25. * Fie PR Beiictiaeinn tortemivaee 183 00 
ss a. «6 = EI Pic kn ccc nee - 142 73 
Oct. FS. “ eee cincmicdscceiccdorein 2,000 00 


$10,971 30 
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The above amounts, in the aggregate ten thousand nine hundred 
and seventy- oneand thirty one- hundredths —, were paid befere I. Wil- 
lard Fox closed out the business at Chicago. To raise money to 
pay a portion of those debts I put a mortgage on the Lake Zurich 
farm for twelve thousand dollars, and I have paid various sums for 
interest on the mortgage to the amount of twenty-four hundred 
dollars up to July ist, 1872, and I have since paid the mortgage out 
of my own funds. 

Q. State, if you know, what business I. Willard Fox was engaged 
in just prior to and on the 20th of February, 1869, and where he 
was conducting said business. 

A. I. Willard Fox was engaged in the sale of paints, oils, and 
glass at No. 94 Washington street, Chicago, I]linois. 

@. Have you any means of knowing the value of his stock in 
trade, including the store fixtures, on the 20th of February, 1869? 
If yes, state your means of knowing and the value of the stock and 
fixtures at that date. 

A. 1 have no means of knowing the value of his stock in trade 
and store fixtures at that date. 

Q. Do you know whether or not I. Willard Fox continued to 

carry on his said business after the 20th day of February, 
186 1869, and how long? State what you know in reference 
thereto, if anything. 

A. I. Willard Fox continued to carry on said business until the 
month of December, 1869, when it was closed out. 

@. State whether or not the firm of Fox & Co. or either member 
of the firm furnished any goods or merchandise to I. Willard Fox 
in the way of his said business after the 20th of February, 1869; if 
yes, can you render an account of the goods so furnished, giving the 
character of the goods, amounts, values, and dates and by whom 
furnished? And state also whether the goods so furnished, if any, to 
I. Willard Fox were sold to him in the ordinary way of business or 
furnished to him upon some other terms and conditions, and if upon 
other terms and conditions state the same fully. 

A. The firm of Fox & Co. furnished goods and merchandise, con- 
sisting of glass, after the 20th of February, 1869, to said I. Willard 
Fox. The following is a bill of the goods, amounts, and date of 
shipment of said glass, viz: 


1869. 
Mar. 23. Bill of window glass shoal sec dleaniah wii aceasta dambie mined $1,028 20 
Apr.i0. *.“ er iia kee eile emaleceataiat 1,159 52 
May 8 “ “ we iad ai ele tl ate lala 6,704 20 
jmaus 2. OC . eee Fee eS rere LR 9 60 
Ot... * * ‘ FT pean rah ema ial cs ietconadeds 656 25 
ney. i. “* * ° ee Ee ke eer Lew 3,040 32 
Rov. 6. * * . + Saute op tedium eeaieeaen ‘ike pcan 103 60 


$12,999 69 


All the above-mentioned goods and merchandise, of the amount 
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and value of twelve thousand nine hundred and ninety-nine and 
sixty-nine one-hundredths dollars, was sold to said I. Willard Fox 
in the ordinary way of business and not upon any other terms and 
conditions. 

(J. State, if you know, what time I. Willard Fox closed out his 
said business in connection with said stock of goods, and what be- 
came of the stock and store fixtures when he ceased to do his busi- 
ness in connection therewith. 

A. The business was closed out in December, 1869. The goods 
were sold to different parties on time. The parties gave notes for 
the goods and I. Willard Fox turned the notes over to me. I. Wil- 
lard Fox disposed of the store fixtures himself, and had nearly, if 
not all, the proceeds of the same for his own use and benefit, the 
firm of Fox & Co. receiving only avery small portion—I think none— 
thereof. 

@. Have you any means of knowing what was the value of his 

stock of goods and store fixtures, including therewith his 
187 notes and books of account,on hand at the time he closed out 

his said business? If yes, state your means of knowledge, 
and give the value of said stock, fixtures, notes, and accounts. 

A. I have no means of knowing what was the value of his stock 
in trade and store fixtures, including his notes and books of account, 
except as the books of the firm of Fox & Co. show what they re- 
ceived for them. 

(. State, if you know, what was realized from the said stock, fixt- 
ures, notes, and accounts, and what was done with the avails of 
the same, if anything, at the time or after I. Willard Fox closed out 
his said business. 

A. The firm of Fox & Co. realized from stock, fixtures, notes, and 
accounts the sum of twenty-seven thousand three hundred and forty- 
three dollars and eleven cents. This is the amount placed to his 
eredit on the books of Fox & Co., but there should be deducted from 
that sum about $1,000 to $2,000 in notes and accounts eredited to 
him but afterwards returned to him for collection. The avails were 
credited to his account for goods sold to him by the firm of Fox & 
Co., as above set forth, and on account of his indebtedness of $70,000 
to said firm,as mentioned in said contract. 

Q. Were you acquainted with the property mentioned in said 
“ Exhibit A” as No. 376 North La Salle street, in Chicago, on the 
20th of February, 1869? If yes, in what way was the property 
improved at that date and what afterwards became of the Improve- 
ments ? 

A. I was acquainted with the property at thav date. The im- 
provements then consisted of a very ordinary frame house, rather old. 
I. Willard Fox afterwards improved the house by raising it up and 
building a basement under it. The house and improvements were 
destroyed by the great Chicago fire, in October, 1871. 

Q. State, if you know, whether there was any insurance on the 
property or improvements, and how much, if anything, was realized 
trom the insurance money, how the insurance money was paid or 
settled, or what disposition was made of such insurance money. 
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A. The property was insured for six thousand dollars in the 
‘Etna Insurance Co. of Hartford, Conn. After I. Willard Fox 
deeded the property to me he raised six thousand dollars thereon by 
giving a mortgage in my name and used the $6,000 in his business 
or to pay his debts. The Travellers’ Ins. Co. held the mortgage, and 
after the fire I assigned my claim for the insurance money to the 
Travellers’ Ins. Co. in satisfaction of the mortgage. In the mean- 
time J have paid the interest on the $6,000 and the taxes on the 
property. 

Q. If, in answer to the last interrogatory, you mention the fact of 
a mortgage on the La Salle-street property, state by whom that mort- 
gage was made, to whom, for how much, and what use was made of 
the money raised on that mortgage, so far as you know. 

A. It was made by me, Samuel H. Fox, to the Travellers’ Ins. Co. 
of Hartford. Conn., for the amount of six thousand dollars. I don’t 
know of my own knowledge what was done with the money, but 
I. Willard Fox had it, and I think it was paid on account of his In- 

debtedness to the First National Bank of Chicago. 
188 Q. State whether or not you have ever sold or conveyed 
the said La Salle-street property since the 20th of February, 
1869. If so, when, to whom, and for what consideration ? 

A. I sold the La Salle-street. property to Henry W. Fox Septem- 
ber 25th, 1875, for eight thousand dollars. The title was in my 
name, but it was a company matter. The whole consideration was 
$8,000. My interest was two-thirds, and I received for my interest 
$5,333.00. 

Q. If, in answer to the last interrogatory, you state you have sold 
or conveyed the said La Salle-street property, you may state also 
whether you have any means of knowing whether or not that sale 
or conveyance was made with the knowledge or consent of J. Wil- 
lard Fox. State whether you know in reference thereto. 

A. I. Willard Fox did not know of the conveyance to Henry W. 
Fox at the time of the conveyance, but he was afterwards informed 
of it and of the conveyance of the farm to Henry W., and was satis- 
fied with the arrangement as I then understood. 

Q. Do you know or can you set forth any other matter or thing 
which may be of benefit or advantage to the parties at issue in this 
cause or either of them, or that may be material to the subject of 
this your examination or the matter in question in this cause? If 
yes, set forth the same fully and at large in your answer. 

A. Ido not know that I know of anything else that may be of 
benefit to either of the parties to this cause, or that may be material 
to the subject of this examination, excepting the fact that at the 
time said contract was made the actual indebtedness of I. Willard 
Fox to the firm of Fox & Co. was about ninety thousand dollars, 
but said firm of Fox & Co. agreed to throw off twenty thousand 
dollars, leaving the amount of said indebtedness seventy thousand 
dollars, as mentioned in the contract, in addition to which said firm 
assumed and agreed to pay the said sums of $1,600 in full and 
$3,000 at the rate of fifty cents on the dollar, as mentioned in said 


contract. 
SAMUEL H. FOX. 
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189 “EXHIBIT A.” 


Whereas I. Willard Fox is indebted to Samuel H. Fox and Henry 
W. lfox, partners doing business under the firm name and style of 
Fox & Co., in the sum of seventy thousand dollars ($70,000) over 
and above all discounts and set-offs of every name and nature; and 
whereas said Fox Co., at the request of said I. Willard Fox, have 
taken up and satisfied or about to take up and satisfy certain other 
of the indebtedness of said I. Willard Fox, some of such indebtedness, 
and to the amount of about sixteen thousand dollars ($16,000), more 
or less, being satisfied by payment thereof, and to the amount of 
about thirty thousand dollars ($30,000), more or less, being so satis- 
fied by payment at the rate of tifty cents on the dollar, whereby the 
said I. Willard Fox has become further indebted to said Fox & Co.: 
and whereas the said I. Willard Fox has sold and conveyed to the 
said Samuel H. Fox all and singular the stock of goods, wares, and 
merchandise, with the store fixtures, in the city of Chicago, includ- 
ing therewith his notes, books, and accounts of every name, nature, 
and description, and also the premises known as No. 376 North La 
Salle street, being lot two (2),in block twenty (20),in Bushnell’s Ad- 
dition to Chicago, Illinois, in said city of Chicago, with power forth- 
with, at such times and in such manner as he, said Samuel H Fox, 
shall deem best, to selland collect and convert the said goods, wares, 
merchandise, fixtures, notes, account, and premises into money and 
apply the proceeds to the payment of said indebtedness to said Fox 

& Co., both said original indebtedness and that so taken up 


190 ~by them, at the rate paid therefor, with such interest added 


thereio as the said Samuel H. Fox or Fox & Co. shall have to 
pay thereon or on any portion thereof, and has also conveyed to said 
Samuel H. Fox his farm in Lake county, Illinois, known as the 
Lake Zurich farm: Now, therefore, the said Samuel H. Fox agrees 
that if the said I. Willard Fox shall and will, within six months 
from the date hereof, pay the entire amount of each name and kind 
of said indebtedness, or such portion thereof as remains at that time 
unpaid, then he, said Samuel H. Fox, shall and will reconvey the 
said Lake Zurich farm to said I. Willard Fox, but in default of such 
payment it is hereby agreed by the parties hereto that the said Sam- 
uel H. Fox may immediately foreclose the certain mortgage com- 
prised in said conveyance of said Lake Zurich farm and this agree- 
ment. 

And the said I. Willard Fox hereby agrees that in case proceed- 
ings for such foreclosure be commenced that he will interpose no 
default thereto nor attempt by injunction, bill in equity, or In any 
other way to hinder — defeat the same. 

Witness the hands and seals of the said Samuel H. Fox and I. 
Willard Fox this twentieth day of February, A. D. 1869. 

SAMUEL H. FOX. [s&at.] 
I. WILLARD FOX. [SEAL] 


And the said Samuel H. Fox hereby agrees to release a certain 
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mortgage which he has on a portion of said Lake Zurich farm, the 
indebtedness secured by said mortgage having become merged in 
said debt of seventy thousand dollars. 

SAMUEL H. FOX. 


Endorsed: Filed Oct. 5, 1877. Wm. H. Bradley, clerk. 


191 2. A second deposition of Samuel H. Fox, with the Ex- 


bias a oe Se, es ee 
taken September 3, 1879, which is as follows: 


192 Second Deposition of Samuel IT. Fox, Taken Sept. 3d, 1879. 


My name is Samuel H. Fox; age, 65 years; occupation, glass 
manufacturer; residence, Durhamville, Oneida Co., N. Y. JI have 
given my testimony-in-chief before in this case. From Jan- 
1938 —_suary 1, 1866, to January 1, 1869, Fox & Co. shipped to I. Wil- 
lard Fox, at Chicago, 17,123 boxes of glass, of which 1,113 
boxes was 20 x 30 and 971 boxes double thick. Previous to that 
time there were lots of glass sent on commission. A large proportion 
of the glass sent to I. Willard, as stated, was small glass, and nearly 
all was sent on actual orders from I. Willard Fox, and we did not 
send I. Willard all or near all the glass he ordered. We purchased 
for him in 1866, of Munroe & Crowden, over $2,000 worth, and a lot 
of, about $2,000 worth, French, in New York city, which we could 
not let him have from our stock. None of the glass was sent him 
because it was unsalable or in sizes hedid not order. AsIstated, we 
did not send [. Willard near all the glass he ordered,and could not 
have sent him much that he did not order. He bought largely in 
Pittsburgh. I know of an order tor 5,000 boxes he ordered when [| 
was there, as he could not get — from us. 

The glass purchased of Fox & Co. by I. Willard was shipped, ac- 
cording to his directions, by rail and canal to Buffalo, and from there 
by lines with which I. Willard had made contracts for shipment. 
The shipment was not at our risk. 

I cannot tell what the ordinary breakage of glass is in shipping 
to Chicago. Breakage depends on manner of packing for shipping 
and care used by carrier. ‘There is always more or less breakage in 
handling. I. Willard never reported any definite amount of break- 
age to us. | 

The breakage could not have been more than ordinary, unless 
the fault of carriers, as it was all packed and loaded by Fox & Co. 
in good order at their factory, in Durhamville, N. Y. 

In our settlement in 1868, 1869, there was discount allowed to I. 
Willard on account of breakage of $755.82. This allowance was not 
made because Fox & Co. was under obligation to do so, as the glass 
shipped him by Fox & Co. was not at their risk. The allowance 
was in fact a giftto him of thatsum. The glass was sold from price- 
lists and not by wholesale. 

I. Willard always had the largest discount from price-lists made 
to the trade allowed to him and given more time for payments. I 
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cannot now tell the exact amount from price-lists, but the amount 
allowed was agreed upon and deducted, and the amount shown by 
the different exhibits hereto attached shows the amount and sums 
I. Willard agreed to pay. 

All the glass sent to I. Willard after January 1, 1866, was sold to 

him. Prior to that time most of the glass sent to him was to be sold 
by him on commission. 
194 The quality of glass sent was good, none stained or dis- 
colored, except a small lot stained by les akage from a chimney. 
The injury by staining toall the glass sent him Dy Fox & Co. must 
have been slight—so small that no claim was ever made by him on 
account of it, and consequently none allowed. The injury of this 
character named could not have been more than $100; I believe it 
less. 

There was no stock of goods, store fixtures, notes, and securities 
turned over to Fox & Co. in February, 1869. I have no means of 
knowing the value of the stock of soods, store fixtures, notes, and ac- 
counts of I. Willard Fox at that time. I understand that an in- 
ventory was taken at that time on his books, but I have not the 
books nor a copy of the inventory, as I understand it was destroyed 
in the great Chicago fire. 

[ fully accounted for all the proceéds of the business and assets of 
I. Willard Fox that ever came into my hands for Fox & Co. The 
good will of I. Willard Fox’s business was worth nothing in 1869. 

The arrangements for closing up the business was mutual. Noth- 
ing was done by me or Fox & Co. for the purpose of breaking I. 
Willard up. Arrangements for closing the business was as follows : 
In February, 1869, L. Willard became embarrassed in the business 
in which he was engaged. The First National Bank, a large creditor, 
had levied on his entire stock of goods and closed up his store. I. 
Willard had practically failed ; was unable to pay his creditors or 
go on in his business without assistance. In this situation he desired 
Fox & Co. to aid him by becoming obligated to pay the bank claim 
and some other matters, and to assist him in compromising with his 
creditors generally. Fox & Co. consented, and a compromise was 
effected. See Exhibit *C.” he store was opened:and I. Willard 
was enabled to goon in business. In this arrangement it was under- 
stood that Fox & Co., being large creditors of I. Will: ird, would throw 
off $20,000 from their claim upon his paying the balance of their 
claim. 

The business was conducted by I. Willard until late in the fall of 
1869 or first of 1870. He again became embarrassed and unable to 
continue in business, and was compelled to and did close out, and 
the stock of goods and fixtures were sold to various parties. The 
closing out was mutual, so far as I. Willard and Fox & Co. were 
concerned. Notes were taken for the goods and fixtures and turned 
over to Fox & Co. (see Exhibit “ ”), a portion of which were after- 
wards returned to I. Willard. Those thus returned are marked “ I. 

W. F.” in Exhibit “ F.” 
195 I have a statement of transactions of Fox & Co. with L. 
Willard from 1857 to 1869. I found it and other papers of 
13—168 
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transactions with him in my private drawer in my safe, in an 
envelope marked “Savings Bank, Utica.” Itis a correct statement, 
and is a duplicate from Fox & Co. and I. Willard Fox’s books. _ It 
was all looked over by I. Willard Fox, compared with the books, 
and acknowledged by him to be correct, which statements are 
attached hereto and marked “ B,” “B,” and “ G.” 

I have an agreement in writing of I. Willard Fox’s creditors to 
take 50 cents on the dollar in full for all claims against him, which 
is hereto attached, marked “C.” Fox & Co. paid them the 50 per 
cent. and also a claim of Richmond «& Bay, which is not in the 
agreement. Fox & Co. gave notes, as stated in Exhibit “ D,” to 
settle the claim, and these notes were paid when they become due. 
These and those, as per balance of creditorson Exhibit “ C,” $10,971.50, 
were paid in goods orcash. Exhibits “C” and “D” include all the 
parties that Fox & Co. paid 50 cents on dollar to liquidate claims 
against I. Willard Fox. I have bond given by I. Willard to secure 
sum of $15,000 on Lake Zurich farm, which is attached, marked 
“KE.” No part of principal or interest thereon has ever been paid. 

I have a schedule of the notes and accounts transferred to me by 
I. Willard for benefit of Fox & Co., which is marked “I,” and the 
avails of same carefully accounted for to I. Willard (see Exhibit 
“T”) and checked off on same exhibit. 

I have a statement taken from books of Fox & Co., which is 


marked “G,” showing balance due Fox & Co. Jan’y 1, 1869, of 


$70,818.68; also a balance sheet by R. A. Meritt, book-keeper of I. 
Willard, which agrees with Exhibit “G,” which I found with the 
other papers hereto attached and sent them to C. H. Wood, Chicago, 
the attorney, or the plaintiff soon after they were found. 

I have memorandum made in 1874 of taxes paid on La Salle- 
street property by I. Willard in 1872 and 1878, which taxes Fox «& 
Co. paid back tol. Willard in 1874 in settlement of glass commission 
account, and there was a balance due Fox & Co. for $2,400, for which 
they took I. Willard’s notes for $400, $800, and $1,200. I. Willard 
has since paid the note of $1,200, but $800 note is now held by com- 
plainant and the $400 is held by me and is unpaid. Said memo- 
‘andum is attached, marked “ H.” 

I have a statement of debit and credit of I. Willard with Fox «& 
Co. from March, 1869, to January, 1870 (see Exhibit “I”), which is a 

continuation of transactions after the store was reopened, in 
196 ~=« February, 1869, until closed, in December, 1869, and sale of 

goods, &c. See Exhibits “F “and “I.” These show what Fox 
& Co. had of I. Willard from February to December, 1869, and 
what I. Willard had of Fox & Co. during that time, and the com- 
promise notes given by Fox & Co. in February, 1869, on settlement 
with I. Willard’s creditors, and paid Aug., 1869, leaving a balance 
on transaction from February to December, 1869, of $3,372.08 in 
favor of I. Willard, which should be deducted from amount due Fox 
& Co., as per Exhibit “G.” The bond on $15,000 given to Fox & 
Co. in 1863 is not endorsed in making up accounts of $70,000 in 
1869, except what he is given credit for it in 1863, and no part has 
been paid. All the exhibits hereto have been at different times 
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shown to I. Willard Fox and compared with books by him and his 
book-keeper, Mr. Merritt, and found to be correct. 


Cross-examination : 


We could have sold the glass sent I. Willard, East or West, with- 
out any great loss; did not send him large or unsalable size. We 
sent what we could of what he ordered. 

I cannot swear accurately as to breakage in glass sent I. Willard. 
We allowed him $755.82 for breakage. I did not personally ex- 
amine or pack the glass, but know but little of Fox & Co.’s make 
was ever stained. 

There were no goods, stock, notes, or accounts turned over to me 
or Fox & Co. February 1, 1869; don’t remember the amount of 
goods, notes, and accounts of [. W. Fox on hand February 1, 1869. 
The inventory was taken in February, 1869, of goods, notes, accounts, 
and stock, but neither inventory, stock, notes, or accounts were turned 
over to Fox & Co. I. Willard Fox told me the inventory and his 
books and papers were burned up in the Chicago fire. 

There was turned oyer to me after the final closing up and selling 
out, in Dec., 1869, as I have before stated, notes and documents (Ex- 
hibit F) amounting to $22,081.52, and accounted for in Exhibit “1” 
and in my explanation thereto. I did not charge I. Willard in 
making up accounts anything that was not due to Fox & Co. It 
does require skill, capital, and energy to establish a business like 
that of I. Willard Fox, and does require some advertising to make 
it suecessful. 

The good will of the business he had established, if any, was all 

lost at or before the time the First National Bank of Chicago 
197 closed up his store, and after I arranged with the bank and 

reopened the store he tried hard to get a man from Boston 
to put in capital and go in business with him as an equal partner 
without paying anything for good will, but which the gentleman 
declined to do. 

[In February, 1869, I told I. Willard Fox some arrangement must 
be made with his ereditors before he could open his store, and unless 
. or Fox & Co. made it he would be driven into bankruptcy. He 
might have stated that my conduct was breaking him up, but what 
I did was what I thought best for his and my interests, and he after- 
ward stated to me that it was the best course, as it allowed him to 
go on with his business. Fox & Co. gave I. Willard credit for the 
bond and mortgage given to secure the $15,000, and that sum was 
allowed him (see Exhibit “B”) under date of January 1, 1869. 
This bond was accompanied by a mortgage on the Lake Zurich 
farm. I made no contract with him in 1869. I have a statement 
of Fox & Co.’s accounts against him, showing a balance due Jan. 1, 
1869, $70,818.68, (see “B” and “B” and “G”); also statement, 
as per “I,” showing transactions from March, 1869, to Jan. 1, 1870; 
also ““B1” shows dealings between Fox & Co. and I. Willard in 
regard to glass, and “ B 2” is what was called the individual account 


of I. Willard Fox. 
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I swear that the $15,000 represented by the bond was credited to_ 
I. Willard on account, as appears in Exhibit “ B 2,” on Jan. 1, 1868, 
and that.sum was due them from I. Willard Fox to Fox & Co., com- 
posed of Samuel H. Fox and I. Willard Fox. We do not charge 
compound interest en our claim against I. Willard, but simply 
charged interest after three months’ time, as per Exhibit “ B 2,” 
commencing in 1865, and on balance due Jan., 1868. See Exhibit 
éé (5.” 

There was no part of our account against I. Willard Fox which 
went to make up the $70,000, which was not our account against 
him and due from him to Fox & Co., except what we paid to com- 
promise with the creditors, and of these we only charged what we 
actually paid to take up these claims against him. ‘These accounts 
are copies from Fox & Co.’s books from time to time, and compared 
with our credits on I. Willard’s books and found correct, and were 
the papers used in settlement with I. Willard in 1869. The reason 
I did not present these papers on my first direct examination is be- 
cause I had mislaid them and only recently found them, so that I 
could not give I. Willard Fox a copy without going over the old 
books; don’t recollect that I told I. Willard Fox that I did not have 
this account; don’t think I did so state. 


198 Exuipit “B” 1 to 2nd Deposition of 8. H. Fox. 
DURHAMVILLE GLAss Works, August 1st, 1867. 
Mr. I. Willard Fox bought of Fox & Co. 


Int. after 3 
MOS, 


1865. 
May 25. To 2,209% boxes glass___-__--_-_~- $8,353 88 $1,128 80 
May 25. “ 125 AN ME sins cnleiia oa egd O21 95 43 5] 
sdne' 16, "100 = oping... 20.0 -ncncn 4808 Ze 639 40 
July 13. “ 25 Se, RENTS IES. 100 00 12 58 
Aug. 3. “ 414 _ Or icioaliie aerate 2,190 O00 243 68 
aS 4 > é¢ QO 4 66 YS oF 
ee ee gg TTT ore of 235 86 
SS 2 ae e P taeale deaeaaals 2.565 48 
«4g ae, ee ee aia 1612 75‘ 634 11 
éé ‘é “ce 167 é¢ a ETE ee eee 1,455 AO 
1866. 
Jan. 19. “ 350 a TP. gs mia 1,936 50 173 55 
* oO. * 2s ° OT a lala ad nella at 1,419 90 124 25 
Feb. 17. “ 292 . T  saclaniabibe issn eect . Adios .- 348 3% 
M’ch 3. “ 3800 ? Geocenaemate 1,401 90 ‘i 
oe BI I eae a 26¢ 0 f 134 96 
“ 19, « 33 ge NEN A 1,497 00 116 67 
i ae . m  panniiesivaeaaasiaeeie 1,537 20 118 94 
Ap’ 11. “ 306 cae Nt 1,796 10 132 27 
sé Or ‘é OF ‘6 ‘ec 27g) OF 
26 Be aD a flee 1; Z 30 148 56 


; ar oe seh: cero ee 427 00 f 
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Int. after 3 


mos. 


1866. 
May 1. To 974 boxes glass -~---------- $4,996 801 garg 


i BS a ee CT Oe 422 50 { $379 3O 
‘6 9 “ OL é< é< 8G 92 i 
«9, 98 0 wT to asf 118 9 
June 1. * 33 ° MO pace tala 575 001 49 49 
i lL. “ 3ae * eid seat 2,065 20 5 wi 
. . expenses to New York and back 
contracting for it ........... 20 00) 
“ 6. “ 450 ss * from N. Y.... £770 0@> 145 07 
. 6. “ cartage in N, SLL See 13 30 
Aug. 11. “ 472 Swann ------- 3,055 951 941 59 
|e. . gt ee ee Ce me ie: Se Creal 
” id. * OS ‘s = from N. ¥../ 2062 75 136 83 
Oct 2. * 997 fo ig ee eee ee ee 1,043 10 42, 10 
“ 413. & 953 é 6.) re 50 14 
oe 2. “~. Fay “ a) se ASE Mt Oa db, ¢o0 OO 
« 93 & 444 AS ee ee 1418 75$ 190 90 
” p< Tas Bae = si aay ee ee ee 100 36 
Nov 1. © eget S20 and O62 scocenkd i wca 82 50 ; 2 
900,800 of $0,014 59 
199 Brought forward ._-..2---.--- $63,835 37 $5,514 59 
Nov. 19. By 1,293 boxes glass...... 6,449 90 | 907 10 
Rov. 19. By 71 DOS00 @tt.....c cna, 1a eee 
Dec. 12. “ 306 “ et eT ee S 1.731 00 4G 57 
“97. “ eash to Monroe & Cowarden _. 2,000 00 82 84 
1867 
dat, 18. ZI COROR Ci va ec 1.739 10 84 43 
si? aes Y ai ee 94 45 
Ieb. 1. “ p’d Monroe & Cow: arden fetta 218 47 7 65 
“ Bi 26 BORED PIA ccc cacenccnun 1,044 95 24 5] 
- 9, * 300 > FORTE eee ey eee ese 1.865 56 29 29 
o> \ 2 oa. 8 Re Oe ee ae 1520 75 23 00 
: i * See. * PO aa ee ee a 1,617 OO 22 3S 
nen 6 & * BA ME il al eee ee 1952 Zo 19 62 
ae. ae: ® se en eta 1,149 50 | 14 73 
“« 90. “53 « ieee encore me 70s TT 
Ap’ 16. “ 336 “ wae 1,253 45 3 36 
WOR Giek ca cee earned $90,413 41 $6,054 49 
CR. 
1865. 
July 24. By draft on New York---------- $7,000 00 S987 02 
fom 6 * * ete ee een 5,000 00 = 664-70 
. . ~ 9,000 VO 065 60 


1866. 


Jan. 29. 
April 16. 
( 


May 
July 3. 
July 13. 
Sept. 19. 
Oct. 16. 
« . 30. 
é¢ > 
200 
1857 
A ug. A. 
5. 
é S. 
. a 
~ 28. 
Sept. 2. 
vw. 
5. 
- 7oee 
ce 1. 
é¢ 1. 
Oct ‘. 
Nov. 1. 
pee... 
. iF 
é< 9. 
| aa 
7 ne 
1858. 
Feb. 1. 
M’ch 1. 
ek 
Oo ae 
ee 
Feb. 27. 
Apr. 1 
May 1. 
Sep. 10. 


ATE 


W. GOODWIN ET AL. 


VS. ELEANOR FOX ET AL., &¢. 


Int. after 3 
mos. 

By draft on New York-.--------- $5,000 00 $526 00 
“s ie i ee ee Rete Ce 5,000 OO 450 90 
can ‘ Kien bt aie ee ey Ree a 

overcharged freight last season AT 76 J 
“eash per M. Hobby neoais i acsai eed 250 OO 18 80 
“ draft on New York-_---- acme: ae OO 366 3 
w ee 5.000 00 302 20 

wo _ aE 3000 00 165 54 
eo i mTUN tees 1,000 00 52 50 
. . Mc aaleaancoceneaalell 1,050 00 55 13 

$45,347 76 $4,412 90 

Exuisit “B” 2 to Testimony of Samuel H. Fox. 

Mr. I. Willard Fox bought of Fox & Co. 

To note to Jas. Murty (4 mos.).--------- ---- S300 OO 
* wed De. Beardsley (608th) sc siccan none incu 50 00 
PE WEP GUE soi ake inc wcsckcrned nleg lalla 5 00 
- OR Oe OW DOE wicca eaiieads S04 OU 
“ part note to D. Becker (8 mos.) ~--.--.---- 54 78 
a NSLS sass smth sn cs is esa ae 25 OO 
“ $5.00; (7) do., $2.00; (11) do., 8.00; (15) do., 

CSOD) swiciisiieics “io tienes miele cant tnaains Niece 30 00 
“ note, 6 months, Sanders and Fitech-__--_-- 662 50 
fs cash, 14.00 ; (25) etic EHO insite an tate rt 39 00 
“gmt of store acct to date... dices. cour 48 97 
“ gaan per cash acct, Aibany, @¢...2.....+. 20 97 
“ am’t of store acc’t last ae ee ele eee 44 51 
yee es we a . Og nce al Sok o9 28 
ce sé é¢ é¢ é¢ he aT, ee ] 07 Q? 
“ Jas. Murty’s note, 6 mos. (Oct. 8)----- ---- 342 50 
“ pa iva Page & Co. (cash)... nc. G1 57 
* am tof store acc't this mo. ...0.........- 94 21 
* 1065 boxes giass, Aug. 1, ‘37.2.2. soon. 2,016 17 
“ am’t store acc’t last mo.-__-.- ics alte taataualie 52 89 
¢é 66 6 sé éé éé ERS Une ee GO Se) 
“ cash, $1.50; do.of Mye ers (Sept. 28,57), $42.00 43 50 
“ cash ree’d of J. 8. Short (Noy. 15, (>; oe o44 40 
“« «Jan. 21, $80.00; Feb. 6, do. $5.00; do 

es, FI rca Sls sicleind ip Minin taco lease 162 00 
OF SAI TAO isi ches licabied spe dib Noaltea taco int abana kotaen 2 00 
“emt of store ece’t last n10. .2400...060.. 95 15 
6 cé ¢ é és oS et he ee ae 11 QO9 
* Gyoie® 4 BOT08 WINGS ose we heed 31 00 
¥ a A eR IO <n ENT ROR em 1 87 
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1859. 


Jan. 13. To P. C. Thompson ace’t in 1857__._-- -- naa $2 04 
Mar. 21. “ p’d Barnes for acknowledgment--_- anette 50 
Jan. ..™ “Fattte, Tiippard & Co. acc’t .....2- coo 2350 8] 
" as > Re I ON ooh ee ce 902 27 
$6,590 22 
201 provernt fOPWard.. ...ncnicic cust, $6 FOR ae 
1860 | 
Apr. 30. To invoice 4 boxes glass_.......L.-._..--.- 15 50 
1862 
Apr. 1. “ int. on er. to make 1 Aug. 1, ‘67......... 7 40 
sé ee A Se... Se 
r 1. “ note collected in Chicago 1 y’r ago. .----- 50 00 
. 9. “ d’fton N. Y. $2,000, and ex. $10________._ 2.010 00 
7 -: ae eons Tee Bact WON es cei wi cigsenn 15 OO 
. 3s BPD ID dace. LOG Aare OA 11 65 
“15. “ eash, 10010; p’d Gleason, “7 es L107 10 
“15. “ p’d Sanders & Barnett- Fae ee ae ee 029 O00 
“19. “ pd John Cantwell for L. I. Ringe______- 7 00 
rs RR PR a gh as isc ac ec cia e is A ida atl 100 00° 
meee |S. I A Bs Bw ee ede l4 DO 
‘ a a Oe a in ke wee Senn 300 OO 
dene Te “arte 7. ee OB ok ok teed 100. 50 
« ‘2d. “ W0be Domes glass (casi)... 26.00 200 OO 
ae Re a is ein ces 50 86 
™ 4. “ dit on KB. ¥... 50.10: ex. 4Se. ae eee 8D dod 
" _, Sa es is C8 Sa: es <a ese 65 39 
me = Re ER We cic eslis Alec en oeekenen o2 24 
a ee Se; :, Samm 7k ee ne ee 140 00 
Nov. 26. “ cash and account of L. P. & Co.. 2... 305 60 


[S68. 
Keb. 21. “ eash, $104.66; (23) bill goods from. store, 


$34.20 _- bashes iinsadlen dh ahah ae 158 86 
Apr. 20. “ draft ts, $54.5 34: check to Dr. ‘Day, $156.85. 4 Zilli 19 
7 order on D. Barclay, $114.09; (23) } DAA 00) 
” * Alot Cath, Bis <ndenwicne a | 
- fo “ Daniel DOreay, FOG1e. vnsaasscvcaneecde 64 138 
1860. 
Jan: 1, “ paid Chas. J. Starr, $2,303.33 ......-..... 2,905 33 
ay i os Ot + aiken asin ae 
vue OU, ak. 06 JR bic ctc wus in ilo Sica tice dol 29 
Demy 23: * chimeee Wie ac teencs asnehiweninees ee 67 00 | 
eee 3k, * Cw Ee Pe eis chneeannseene 713 41 i 
1864. 
ek... ice tential an Hh eee 1 6 


Jan. =. 2 ee eae A7 88 
Jan. ets ” of Gose & Phillips .......- 150 OO 


$19.976 3 


Renetiehteatnanditaintamntnnne fda et 


104 KATE 


202 
1865. 

Jan. 1: Te 
éé ] sé 
cc ie iz 4 
1866. 

ma: OUR 
a4 1. cc 

mor. &.. * 
1867. 


Aur. «i. * 


1857. 
Sept. DA. By 


1858. 
Feb. = 


Mar. 1. “ 


Apr. l. “ 
é< 7 é¢ 
ce 1. é¢ 
1863. 

June i. ” 
éé 1. 6 
1865. 

CT Wa Pie 
é< & sé 
ce a sé 
cc 3 é¢ 
sé 7. ac 
1866. 

nov. i: * 

nee. 2. * 
cé i & ce 
1869. 
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Brean Ward |. 6c cnn nce connie $19,976 34 
2 years’ interest on account-_...----------- 161 56 
cash of Goss & Phillips in 1864--------- 1,015 47 
“eb of Daniel Barclay ©) snsmhawns 519 70 
eash of M. Terhune sx labeihinecibanes o41 75 
it. I veer on S2207.10 .ncininnnncuiemcns 90 79 
paid S. H. for goods from Nichols —..---- 48 00 
int. one year and seven months to Aug. Ist- 299 43 
$92,459 O04 
Cr. 

checks, $28.00 ; (Noy. 27) pair boots to H. J. 
I’razee, £8.00 sah tn scm aad oe BI a $36 00 

milk account against men, scsbrl milk do., 
ARG sok is as ss ce tlc ae Ig 7 48 

part expenses West last fall, $100: wrong 
charge Sent. 24, D7, $14...6.6064..-<- 114 00 
account against our workman___-------- 95 39 
int. on aceount to make as Aug. 1, ’57---- 158 98 
} amount from Fox @ (esis wcue ince . 98,000 28 
part ex — POO ac sso neiba Tati ia inet ia 60 
WINDS... 5 nd chennai ames 15,000 OO 
aE A MOCO oc asks emba cee ems 45 62 
AGS PRADO 10 “OS since es cen oU0 77 

5 per cent. on Daniel Barelay’s bill, 
LR 9 SE POS ONE TND, YE ar S81 68 

5 per cent. on Goss & Phillips’ bill, 
Be EN sein vs Sains nc peepee ltacia alate act i a 462 89 
5 per cent. on M. Terhune’s bill, $826___- 41 30 
EE TRIE ice inn wun eeenmueen 1,200 00 
I isc issn sideeaialuechecmaion alae 63 OO 
SIE hs NONE iiss seid in aha sil 45 99 
$20,718 29 
NIN eis saat scala apd Some aed Aaa $1,740 75 
Feb. 1. Tointerest from August 1st, 67,19 months —-- 182 78 
$1,923 53 
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203 Exuipit “C” to the Deposition of 8. H. Fox. 


Instrument recites that the undersigned, creditors of I. Willard 
Fox, severally agree with Fox & Co. composed of Samuel H. and H. 
W. Fox, that in case they deliver to the undersigned within thirty 
days from the date thereof the paper of Fox & Co., at six months, 
without interest, for an amount equal to fifty per cent. of the indebt- 
edness to each of the signers of I. Willard Fox as attached to their 
names they would accept such paper in full satisfaction of their in- 
debtedness against I. Willard Fox. 

Dated Feb. 15th, 1869, and signed— 


BPs TN SO ca laa tae i occ wscsind Seco dew sb aiden #366 00 
IN hain andl sadestite nad Sts sem ano mavniign image 1,782 75 
ne, TOS oi Nika sin henre heme mn ininmn 6,756 O00 
d. Benoonmaker @ SOG sok kn ne nee. .--~ 12,000 00 
NE NN ics ata ta as i ani isesinhninin eb eacanis 378 10 
SWEET TINT, Si oii cecal acta ca oetiach nk icone ate 438 97 
Oe Ne i eA other einirele ein vin 1,245 04 
Hampden Paint & Chemical Co.....-.-....---.------- 952 O00 
I, TI I akin a ge ic ih cidade nicer ee esdeince 208 96 


Exhibit D to the testimony of 8. H. Fox shows notes 
given to various parties by the firm of Fox & Co. to the 


amount DF casita ecole en ae ahah ee 
Outside of the notes to the First National Bank of Chi- 

cago and also paid on the latter notes_-----.-..----- 2,000 O00 

PEUTINE S00. DAE is cieiccc tnd cdinten ince emrnnincindest $12,971 30 


Exhibit E to the testimony of S. H. Fox shows the original bond 
of I. Willard Fox given to Samuel H. and Henry W. Fox in the 
penal suin of $30,000, dated January Ist, A. D. 1865, and condi- 
tioned for the payment to them of the sum of $15,000, with interest 
at seven per cent. per annum, in the manner following, to wit : 


UN UN ieee sa ag a aia alld aa cs stil aa elec $1,050 
7 GT RR te eS 2 RD Ane eee aE a ee eR Eee 2,050 
a. ee EASIER ERE TRONS UR: 1,980 
IE |» Sa a sacaseaht dive cal nic laa ales dita avin a iniecedacasedenseaagliceaca 1,910 
Ek ARTIS Ee I RE I 1,840 
oe SRD EOS IE it 5: 1.770 
ss SU sas ante ks sc: h. st sleek ied tn hdnlen Fal sense sata tie eh chili ages anladaa 7,700 
| SRR ae: em ae epee Sa OES pen Pere ne Tr en ,630 
eR | 5 2 SERENE SO Sey RES eR ee One Ee Leen Ieee eee nes ] 560 
OR  iccicigc iharbined hls ache ln cena eelapieat Deachads “eilacnasineiin wba itataegcaeamaaal 1,490 
a a aa aa aaa cates a 1,420 
=: RN i ileal halen dockside aramid nen ooo 
LE PANO SR Te Oe POT EE a EE eee 1,280 
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Jan Ist, 1877 
“ 1878 
* 3679 


The interest being included in each payment. 
204 Exuipir F. 


A. Danks, 

Wm. A. Reason, 

I’. H. Koehsel, 

Simons & Co., 

Vredenburgh Bro., 

Mr. Reicher, 

Fullam & Lashan, 

Church,Goodman & D., 

Chas. E. Cook, 

Peterson & Patterson, 

R. J. Rundle & Bro., 
cc &é éc 


J. H. Curtis, 
Thos. MeGrath, 
Win. Edmonds, 
V. E. Ruseo, © 
Chas. Hanford & Co., 
FE. Dettsich, 
Edward A. Fox, 
S. B. Martin, 
G. P. Comstock, 
Maywood Comp’y, 
[. Hartman, 
205 Phelps & Foss, 
Chas. W. Prahl, 
G. G. Wade, 


A. Ranney, 
¢ &¢ 


Merritt & Fowler 


H. 8. Trumbull, Wauconda, II]. ---..---------_--____- 
b. F. Martin, Yorkville, Iil 

B. ks, pene, sateen Bey, Wis... . ns wewccuwnnnde 
Fc ec I EN I es in oe ie cn ess eee en eit 
Josiah Langan, Min. Pt., Wis 

F. L. Norton, Fulton, [1 

Hart & Cook, Springfield, Ill. ~~~ - hae, ie dotted a 
J. F. George, Arlington, I] 

F. E. Prin, Mahomet, II] 
Daniel Alrunsen, Marengo, II] 


* Erased in original. 
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¢. 8. Keone @ Bon, Marengo, Hi... 2. noe nwcnwnn $55 86 
Baenkacce f. MiCon BRAGeeeee: Ml vo ccccns nnn cncnn 131 77 
a gs a | | eee aa 35 00 
Pere. N.S Cir, BAwiewoed, Ti. anne nnne cnnw ante 29 44 
Re TORO Oe BO wicininteine iw tien emimnineiinn 17 42 
Savage & Fuller, Morrison, Ill.--. --------.--_. 16 00 
205% Geo. Horridge, Vierton, lowa___-----......--.. 28 55 
A. Steinagle, Belle Plain, lowa -------.....~_-_- 45 86 
0,942 51 
es I Bee TIE, BION is ites cp rca 6 00 
Black & Co., Montana, lowa__---- aula aila eee (nee, ware 5 3: 
Durin & Brenhall, State’Centre, lowa ---_. .-.--__-__- 44 15 
BS. Zannmeesenan, Griiell, TOW since ineincine cree i nwmncen 63 90 
Bs: SR, TO I i ice oie ttint nin inter men cna 35 00 
ss . . I RO acces sees aceite 37 19 
Ba: 6: ET, FI, BRN R i iciitnindininnsnamease 406 21 
. " “  . Packabceatssdtnne 382 67 
Fo 5k Se, BS SI, I a cs ese winners mantic 4 00 
x Py RAIN, We RCT, BE sist areca sin nin ne i itn 35 32 
De eR yg ap | | a a eae 84 40 
Dickinson & Firman, Gilman, I!]..-.-.-----.--. 49 00 
PO FE. SAI, BON, Ti ii ciiitniccmnmnninmmainnas 6 56 
Wm. Frees, " I asics et Mes ates Sicinipnosd hs acest 14 71 
Acemet Beniter, DIOGO TT 6 cose einen nnns eeu 22 10 
B. Feusten, OMetee, Th. <nwrncncees iin Rese nahin ips ai 44 34 
N. W. Baviow @ Go. Tiektiwe, Bi. ou. o.un oon. u. 81 00 
ire Fea Se RT Gi sie eid ts itn oe ee ein tv iene 208 83 
Re FE Re cei he wien inte nin han 133 68 
5. Smith & Sone; Washington, 11,24... 5 ......6nen 100 00 
5,706 91 
ofl 24 
5,335 67 
240 00 
5,075 67 

206 Notes Taken by S. H. Fox, Last. 
S. H. Worcester (90 days), Ottumwa, Il.------+--.---- 82 02 
I’. H. Koehsel (1 yr.), I riisconicmnmnnince a 300 00 
Page & Sprague, 90 days, » I cing nie vesaaaiesuh 0,070 00 
” e* 3." I 0 cheat billie 3,370 00 
‘s * 13nd * Os salad darigiel ae aie ieicme i 3,010 00 
“ rs 150 “ OT a saiet antes Sahat uaa el o,010 O00 
Cleveland Paper Co.,1 mo., penance 200 00 
" “ i Se ae ee ee S00 O00 
‘ “ eg « gp ENT ED 3800 00 
“ . pg RN re meee Se Oe mE rd 300 OO 


‘6 ‘6 5 éé 5) gE RE ee SE a aD Se 300 


OO 
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Lord & Smith, 60 days, CUO os ns raien acapella 935 16 
Morris, Hodge & Homer, 60 d., “ ~------.----.-.-- id 188 47 


16,505 65 
. 5,079 67 
[In pencil :] | a 


22,081 32 


In consideration of one dollar to me in hand paid and for other 
valuable consideration I do hereby sell, transfer, and assign to 
Samuel H. Fox the foregoing accounts, notes, and mortgages this 
28th day of January, 1870. 

I. WILLARD FOX. [1 s.] 


207 “EXHIBIT G.” 
I. Willard Fox in ac. with Fox & Co. 
1867. 
Aug. 1. To bal. due on settlement_-......_..-___-_.- $41,591 87 
ogee REGS AROS URNS. oo ciniever amacamicntaienennncieln 7,498 75 
rT “« «499 rT ag a a ee 1,481 63 
Sept. 5. “ 12 ‘ TT ssi ink ti gta mela aged 269 54 
reece. Oak ae ae, to date. .2.. ns sncicdcanmaeaneuan 1,314 25 
$52,506 04 
CR 
Dec. 6. By cash _--~---- sidan aeaee $1,342 55 
ve S. éé ge eae ee ne 100 66 
éé | ie é¢ le a ee ee OMe ME 3 CA 300 éé 
COTaEES. TAR wiakderauicnisenmaincmabaan 7 67 
deductions on glass, &c.-------- Zoo 82 
$2,506 04. 2,506 04 
BOG: Sek EO SEY 1, GB We mieten cian $50,009 00 
may  D. EO Soe GORE GION... ....W.. ne cinainsiominnnncisiae 906 00 
ge ed LT | nm Be reer 5,061 80 
=  “  * gpen aavances on fr't.....06scn id tain ucleatn 90 00 
eae | ia OE PEE on estima sound ainda 48 00 
Juneld. “2 . TT seh nshitani min nce gidestameacuadiaaes taal 28 80 
Aug. 1. “5 : ” tesa ciabiempiaciaaanaaimniala 74 54 
sept. 1. “2071 “ sie alee Saad a aa 6,765 20 
éé 66 ¢¢ 85 é¢ Fe a tl 73 » AQ 
ce S. cé 6 ‘ Be Nig i at ace ee 85 20 
é¢ 9g é¢ 9g é¢ eae eee ee Pee 167 ?0 
Oct. 10. “6 4 alba nine thadaaiaga aac iaaiellen 98 23 
“ 16. “908 ” -ieaiesiesacmcdcinatsesietag aiadtatiptaleticas 2,872 00 
6. 3G. "EO Si DOMES PING. snncnccaocaammnuion 729 13 
208 Dec.21. “ 619 “ © saatisasseinieh wieomeglamaiiienlili 2,064 40 


¢é 74 éé 153 éc éé ”) O83 10 


——— OO a ae ee ae ee a ee ee ee ee ee ee ee oe 
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209 Exurpir H. 

1874. 

Oct. FU eS a S99 98 
6 a o ” ah ha oe ea 90 9? 
o “ a +7 I 5 sensi stsinsl eiciceea tat 91 35 

Pe We B. Fe FOR cid senitine dedawnwaiion $141 55 

1872. 
Cet. 2D. Binde eit OG; Wis os ek cccdenweeuce $02 25 Sa > 
P 1° _~ - = 2 « 
9 CE ORE a eiiniseia tin ere niet Ap a eee ein ees of Uy, s wf 
1878. a 
Feb’y 3 ’ 44 45 50 .cot 
ol ee 1 Oo ee SDAA ete era stil soe as aes, pate «tn Co 
. " State W ( Osis sseah- cn spss ie etigsies ka nw. sie ele ai eal aah an readta as chch ances nada oOo 13 = © 
é¢ éé a ~ ) Ma | : aa 
PMR SORE Ee vestisccesch esa oceania wine pecan 69 00H? _. 
" OFA TE Se kia icko caackeenens eaten 120 00 >= 
~~ ano om of 
BAR ee peed cree a ae Re oD SEN eee Ne a Sia ce, 
ww NI @ 
$499 07 of 


Lot 2, block 20. 
No. 3876 North La Salle. 


The above taxes we allowed-I. W. Fox when we settled commission 
ace’t, and he gave three notes as bal. due us—$400, $800, & $1,200. 
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1869. 


March 28. 


April 


May 8. 
June 2. 


‘ 29. 
Aug. As 
é ¢ 
sé éé 
« cé 
é¢ sé 
66 6 
ée ée 


«Eexurpir I.” 


I. Willard Fox in ace’t with Fox & Co. 


REPU ntssacircraihe temiielit desilnle reine kbacieia marae a 
éé 
HO pete ne concen ane enen ce nnne ean enn-- 
LM AOE RO ENE SOT TY 
P’d Schoonmaker, WO kit moines 
éé 74 6s 
BROT, PN icitperemwnn 
Wik, DECOY GeO, ota ene 
FiBtage Fat Cy cei wnnnncnn 
Daniel Baldwin, Fe a ao ea 
D. White & Son, gfe REC OED Ee 
een @ FING ic eww cwdnns 
IN isis penta nied detach see among i 
P’d Schoonmaker, note__-_--.. ~~ CTR 
FE iti nie cts eel eine ian aiown 


ie * 


“-—— i — ee ee ee ee ee eee ee ee ee ee ee ee 


2,000 
0,008 
622 
466 
189 
183 
142 
656 
2.000 
103 


nH {3 
V7, e) 


6) 


3,970 
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211 “ EXHIBIT J.” 


Fox & Co. in ace’t with I. Willard Fox. 


1869. 
Apr. 10. Recording deeds ....... .ncneinccun $3 30 


I ee ee se ee ee ee re ee Ur hr Lh 


es ee ee ee ee ee ee el hl ll 


* To. Se iccicee cetacean 54 25 
- Oe | SO ORE. i cnnanccnnensnmene 40 00 
OM OG s céain ehid aan eee 63 00 
June 4. Allowance on glass..--..--.--.---- 4 83 
Pe rr ietee: ae: 1,000 00 
MDs © . cencecepansnan culdonanaeeen 1,000 00 
Nov. 3. Fr’t on 125 boxes glass__.__----__- 76 138 
Dec. 15. Cleveland Paper Co.,1,2,8,4,@5@ int. 1,500 00 
* 21. R. BS. Merritt, mortgage. ..... 1.00. 2,101 61 
+ 20. 3. 3h. BOOBS, 1 POO cnnicnnawvens 200 O00 
~ “Zo CB & WO ie icecream 27 50 
1870. 
Jan’y 8 “ alii ieee ede Me 30 95 
A Ben alcciaiatni in neeeeianaae 300 00 
“ 10. Lord & Smith (note 60 d’s)_-__--__- 935 16 
“ “Morris, Hodge & Homer (note 60 d’s)_ 188 47 
Dec. 15. Page & Sprague, 90 days__------~-~- 3,070 00 
wo ee ee ee = 3375 00 
ww e 990 © woe 3375 00 
‘ si ae | rere 3,070 O00 
7. an. a aiateanptaiecn ibe taaiacich saarondiaemianidaadae 500 00 ! 
- 21,675 40 
ee Pee Rene myn Dene ane Me Se Eee 10 2 
° © OB. Bae WOrteRer 6 1066 sik cwesim wien 82 00 
“ 28. Acc’ts, notes & mortgages ass’o’d -.----..---- 0,070 67 


$27,343 O07 
912 3. The deposition of Robert B. Merritt, with the exhibits 
>] 


thereto, taken the 16 day of September, 1879, which is as fol- 
lows: 


213 In the Circuit Court of the United States, Northern District 
of Illinois. In Chancery. 


KATE W. Fox vs. I. WILLARD Fox and ELEANOR Fox. 


On the sixteenth day of September, A. D. 1879, at the office of 
Abram Heartt, Jr., No. 1280 Broadway, in the city of New York, in 
the State of New York, appeared Ropert B. Merritt, a witness in the 
above-entitled cause, who, being duly sworn, in answer to questions 
by Mr. Hearrt, on the part of the complainant, testified as follows: 
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Int. 1. State your name, age, occupation, and place of residence. 

Ans. 1. Robert B. Merritt; age, 40 years; occupation, clerk; resi- 
dence, 348 West 30th St., New York city. 

Int. 2. State whether you know the parties to this suit or either 
of them; and, if so, how long have you known them or either of 
them, respectively? 

Ans. 2. Yes; both of them; have known the plaintiff since June, 
1865, and the defendant since April, 1867. 

Int. 3. State whether you were ever in the employ of I. Willard 
Fox; if yea, state at what place, for what time, and in what capacity. 

Ans. 8: Yes; in Chicago, Ills. (208 Lake St. and 94 Washington 
St.), from May, 1867, to the summer of 1869, in the capacity as book- 
keeper. | 
Int. 4. If, in answer to the last interrogatory, you shall 
214 answer that you were in the employ of I. Willard Fox, state, 

if you know, the amount found to be due or that was agreed 
to be due on the first of February, 1869, from I. Willard Fox to Fox 
& Co. pans 

Ans. 4. I. Willard Fox’s books showed his indebtedness to Fox & 
Co. on Feb. 1, 1869, to be $70,201.11, as per Exhibit “ A,” hereunto 
attached. 

Int. 5. State whether, at the request of said parties or either of 
them, you drew off a statement showing the amount of such indebt- 
edness at that time from I. Willard Fox to Fox & Co. If yea, and 
you have that statement in your possession, please attach the same 
to this deposition and mark it “ Exhibit A.” 

Ans. 5. It was my custom on the first of each and every month to 
exchange ac. current with each and every creditor and render a 
statement to each debtor in order to verify the correctness of my 
books. The “ Exhibit A” hereunto attached isa corrected statement 
of Fox & Co.’s ac. February 1, 1869, as it appeared on the books of 
I. Willard Fox. 

Int. 6. State what means you have of knowing whether such state- 
ment showed the true statement of the account and the true amount 
of indebtedness of I. Willard Fox to Fox & Co. at that time. 

Ans. 6. By ac. currents and invoices rendered. 

Int. 7. Do you know what became of the books of account of [. 
Willard Fox from which you took the statement in:question? If 
yea, state. 

Ans. 7. No. 

Int. 8. At the time the stock of [. Willard Fox was transferred to 
S. H. Fox state what you know, if anything, about the amount of 
it being taken or agreed upon at a certain valuation, and whether 

or not an inventory was taken. 
215 Ans. 8. I know nothing of the amount of valuation agreed 
upon between S. H. Fox and I. Willard Fox. When the 
store was transferred to 8S. H. Fox an inventory was taken. 

Int. 9. State what you know as to the manner in which the glass 
shipped from Fox & Co. to I. Willard Fox was packed, and whether 
there was any unusual amount of breakage or of stained or dis- 
colored and unsaleable glass. 
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Ans. 9. The glass from Fox «& Co. was often received in bad order, 
and customers ‘complained of it, but whether caused by packing or 
handling in transportation I cannot say. 

Int. 10. State, if you know, the amount of discount from retail 
prices allowed I. Willard Fox by Fox & Co., and whether anything 
additional was allowed for breakage. 

Ans. 10. The invoices from Fox & Co. showed the usual discount 
from list prices. I know of one reduction made by Fox & Co. of 
about $3,500 from the ac. 

Int. 11. If you know of any other matter or thing of advantage 
to the complainant in this suit state the same as fully and particu- 
larly as though you were specially interrogated in respect thereto. 

Ans. 11. There is an item that should be credited Fox & Co. that 
I know of which does not appear on Exhibit “A” of $26,000.00 
which Fox & Co. promised to pay the creditors of I. Willard Fox in 
settlement of their accounts in full. 


ROBERT B. MERRITT. 
Same parties. 
Cross-examination : 


Cross-int. 1. You cannot swear that the true indebtedness from I. 

Willard Fox to Fox & Co. was the amount set forth in the contract 
of February Ist, 1869, can you? 

216 X Ans. 1. Ido not know the amount of the contract be- 
tween I. Willard Fox and Fox & Co. dated February 1, 1569, 

nor do I know that there was a contract. 

X Int. 2. Did you not make up the statement you refer to at the 
instance of Samuel H. Fox, and did not Samuel H. Fox direct of 
what the items of indebtedness should consist, and did not Samuel 
H. tox furnish the items from his own memorandum or papers ? 

X Ans. 2. Instatement of February 1, 1869, marked Exhibit “ A,” 
the item of Aug. 1, 1867, of $41,991.87, was, as shown by exhibit 
furnished by I. Willard lox, from account current rendered by I’ox 
& Co. The other items were taken from the books of J. Willard Fox 
and invoices rendered. 

X Int. 3. Who gave you the statement marked “ A,” and when? 
Do you have any personal recollection as to taking the amounts 
other than that Samuel H. Fox gave them to you? 

X Ans. 3. The statement marked Exhibit “A” was brought to 
me for my affidavit by the plaintiff on March 31, 1879. My recol- 
lection of taking the amounts is as stated in the answer above. 

X Int. 4. You are not able to swear that I. Willard Fox agreed 
that his store and stock accounts should be rated at any sum; if so, 
was it not at least $50,000 ? 

X Ans. 4. No 

X Int. 5. Do you not know that a large proportion of the glass 
shipped from Fox & Co. to I. Willard Fox were in bad condition, 
colored, stained, or broken, and what per cent. of same was so broken 
and stained and useless above the usual wholesale discount ? 

X Ans. 5. The invoice of August 9, 1867, of $8,930.38 on Exhibit 


KATE W. GOODWIN ET AL. VS. ELEANOR FOX ET AL., &¢. 115 


“A” was received by canal and lake in bad condition. I should 
say about 3 of the invoice was damaged. 

217 X Int. 6. Do you not know that the glass shipped to I. 
Willard Fox by Fox & Co. was often badly and unskillfully 

packed, and that there was an unusual quantity of breakage and 

stained and discolored glass? 

X Ans. 6. No; I did not see it packed. Save the invoice men- 
tioned in next above answer I cannot say that an unusual quantity 
of Fox & Co.’s glass was broken: and stained. Glass was often re- 
ceived in bad order, and+customers complained of it, but whether 
caused from bad packing or handling in transportation I cannot say. 

X Int. 7. Do you not know that in the making up of the accounts 
nothing was allowed I. Willard Fox for the breakage and bad glasses, 
and that the bills sent contained the discount off and even made out 
on shipping, and that it did not cover the damaged glass? 

X Ans. 7. I know nothing of allowance made I. Willard Fox by 
S. H. Fox for damaged glass, except the item of $3,500 mentioned 
in answer #10 of direct examination. 

X Int. 8. Were not the stock, fixtures, &c., taken possession of by 
Samuel H. Fox on February Ist, 1869, of great value, and state 
what value, including good accounts? | 

X Ans. 8. Yes; to the best of my recollection the inventory 
amounted to between $60,000 and $65,000. 

X Int. 9. If a fair allowance was made to I. Willard Fox for the 
damaged glass and for incorrect charges and compound interest on 
the money accounts would the indebtedness on February Ist, 1869, 
amount to more than $50,000? <And, if not, state your means of 
knowing. 

X Ans. 9. Not being an expert in the glass trade and not knowing 
the exact amount of incorrect charges and compound interest, I am 
not capable of estimating the amount of such indebtedness. 

X Int. 10. Did you have means of knowing how and on 
218 what basis Samuel H. Fox made up his account against I. 
Willard Fox, and did he not say that a portion of 1t was not 

due to ox & Co.? 

X Ans. 10. Yes; by account and invoices rendered. I never 
heard 8. H. Fox say that a portion of it was not due to Fox & Co. 


ROBERT B. MERRITT. 


15—168 
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219 -Exnureir A, referred to in the deposition of Robert B. 
Merritt, hereto annexed, taken before me this 16th day 
September, A. D. 1879, Abram Heartt, Jr., notary public N. Y. 
county. 
Cuicaao, Feb’y 1, 1869. 
Mess. Fox & Comp’y in acc’t with I. Willard Fox. 


| | 
1867. | | | 
Dec. 4 | To cash, op ae i re ee ee 25 00 
r “| hat, i a aod 8 00 | 
cs cs ce cé e e. ee eee eee 67 OO | 
ve Gt * ey ‘d He nry Specht... ers ee ee 
66 19 ct ct cere eee Pipi eee ee 300 O00 | 
1868 
dan’y° TO 5 * = | QR Oe POW FORE oo escent 215 00 
Feb’y 21) * & Jiu... a ee ne 100 00 
sé tf cé a Oe er are ee ee eee ee ee 75 0O 
M’ch 28j| ‘ mds., bill ren’d- ys eal 5 7) 
Ap’l 23] ‘ cash, ‘d’ft on New Y’ oe See 
Aug. 10) * accep. y’r d’ft, ee Vv ‘irgil, Buel Co.’s, 
dated June Lath, at 2 mos. date___._____. 2,500 O00 
i ss ‘¢ interest & exchange on same____________.-. ol 6! 
$e se ‘ accep. y’r d’ft, favor Virgil, Buel Co.’s, 
dated Aug. dth, at 2 mos. date_____.____-. 2? 500 OO 
oe e ‘“ interest & oni: a DIA gis cicicnehoanaentee 51 6] 
Dec. 6 | * ensh, d’ft on N. Y’k.............-~.......-. 1,500 OO 
10,699 52 
CONTRA. Cr. 
1867. 
August 1] By balance, ace’t rendered ____-_-.---.-__--__-}. 41,991 87 
6 91 * invoice Of giass.._......-......-cecsi-.....) $6,930 38 
Sept. 5 6 s viii untae iia tele abate ache 260 54 
1868. 
May 5 oe - 6 gis ee ll es Datla a ee ee 906 00 
r gf «m « eS ee: oicdsmedandt ha ae 
cc 19 ts c6 6 ee See Se ee me 48 OO 
June 10 6 sn i jn Seaton aig oda eeuabinad tay ear 28 80 
Aug. l si si se aches Sai nar tie aioe ul 74 54 
Sept. ] ae a se aeiutbae eres awe tcucvena}. 1000 60 
& é¢ éé ce a he OI eet ee R5 I) 
9 c¢ af 6 4 sinus in alte abancloss sca tobias n= oot aaa 167 20 
Oct. 10 6 oe 6 (A Ginnie nits aia dain alee ae 98 23 
16 ¢ 6 ss Eaaininsdh poieindas wide ee 5,601 13 
Nov. 21 oe ¢6 sé ss ids eal tg leans snail ciaica alk allie oitla a eae 4.447 50 
1869. 
Jan’y 31 ‘¢ cash, fr’g’t, advanced on int. 9th May____- 50 00 
3 ‘¢ balance int. on % to date._............._- 5,413 3 
78,877 10 
Balance due Fox & Comp’y.._....... ...-|.........__] 68,277 58 
1869. 
Feb’y 1 | Amount of private % due F. & Co.__...-._--___]_-__--___- 1,923 53 


220 STATE OF New YorK, - 
City & County of New York, _ 


Robert B. Merritt, residing in the city of New York, being duly 
sworn, says that he was in the employ of I. Willard Fox, of 94 
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Washington street, Chicago, Illinois, in the capacity of book-keeper 
and cashier, and that the within a¢gcount is a true and correct copy 
of the account of Messrs. Fox and Company with said I. Willard 
Hox as it stood on the books of said I. Willard Fox on the first day 
of February, 1869, the within statement being made from the books 
of I. Willard Fox by this deponent on the said Ist day of February, 
1869. 
ROB’T b. MERRITT. 


Sworn to before me this 31st day of March, 1879. 
[N. S. | AB’M HEARTT, Jr., 
Notary Public, New York County. 


(Endorsed): Filed September 20, 1879. W. H. Bradley, clerk. 


221 4. A third deposition of Samuel H. Fox, with the Exhibits 
“A” and “3B,” taken Dec. 18, 1879, which is as follows: 


222  Depositions for Complainant in Rebuttal, Taken on December 13th, 
15th, & 16th, 1879. 


In the District Court of U.S. 
KATE Fox vs. 1. WILLARD. Fox ef al. 


Samuet H. Fox, a witness called on behalf of the complainant, 
being duly sworn, testified as follows: 


Direct examination by Judge Woop.:: 


Q. State your name and place of residence. 

A. Samuel H. Fox; Durhamville, Oneida county, New York. 
—Q. State whether you are one of the firm of Fox & Co., of that 
place. 

A. Iam. | 

Q. You are the Samuel H. Fox that has previously given your 
deposition in this case. 

A. Yes, sir. 

Q. You will please to state when I. Willard Fox retired from the 
firm of Fox & Co. at Durhamville and Henry W. Fox entered it, if 
he did. 

A. The first of August, 1857. 

Q. What interest had I. Willard Fox when he retired from that 
firm in it? 

A. One-half interest in the business. 

Q. Who took that interest upon his retirement ? 

A. I took half of his interest and Henry W. Fox the other half 

Q. In what way was he to be compensated, or how was his interest 

in the firm to be paid to him ? 
220 A. As the matters were collected. The accounts, notes, &c., 
of the firm were to be collected by the new firm and the bills 
of the old firm paid by the new firm. 
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Q. At the time of his retirement state whether he was owing the 
firm of Fox & Co. anything or not. 


Objected to as incompetent and immaterial. 


A. No; he was not. 

Q. Upon a settlement of the firm’s affairs state whether there was 
anything coming to him for his interest or not. 

A. The affairs ran along quite a length of time, as I stated. In 
the fall of 1857, the panic, there was a large loss of matters that 
belonged to the previous firm of Fox & Co., consisting of Samuel H. 
ai.d I. Willard Fox. There wasa good many bills that we supposed 

was good, and he supposed was ood at the time he sold out; that 
or failed, and there was a loss. 

Q. To about what amount? 

A. I cannot tell the exact amount, but it is so that it left his 
interest and even mine small. There was but little left. 

@. Do you mean after the payment of debts? 

A. After the payment of debts. 

Q. Are you able to state what the amount was or would be upon 
the closing up of the old firm of Fox & Co., composed of you and 
I. Willard Fox? 

A. In 1862 he and I had a look over the matters. Everything had 
been paid that we considered good for anything, and his indebted- 
ness to the new firm of Fox & Co. then was over $5,000.00— 
$9,500.00 and something, | think. 

Q. Will you please look at a paper now shown you and state 
whether that is the paper that was executed at that time upon such 
settlement between you and I. Willard Fox? 


Objected to as immaterial; also on the ground that this 
224 matter is part of the complainant’s original case and not 
proper on rebuttal. 


A. It is. 

Q. This paper appears not to have any date. Will you please 
state as near as you can the date of its execution and attach it to 
this your deposition as an exhibit? 

A. It was somewhere from the 12th to the 15th of April, 1862; i 
was immediately on our return from New York from seeing itr, 


Starr. 
Paper marked Exhibit “A” and attached to deposition. 


Q. The conclusion of this exhibit which has just been put in 
evidence states that all the old matters between 8S. H. and I. W. 
Fox that have been concluded up to this date are settled up and the 
balance in the hands of S. H. Fox, for which he is to account to I. 
W. Fox for half of what may hereafter be collected. You may state 
what amount of balance, if any, was thereafter collected. 

A. Well, my impression was that there wasn’t anything to amount 
to anything, if there was anything at all. We had collected up 
everything (it had been five years nearly) that could be collected. 
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Q. Five years, you mean, since he went out of the firm ? 
A. Yes, sir. 
(J. If any more was collected was his share paid to him? 
A. [ think it was. My impression is there was notanything more 
collected. 
225 -Q. There was a mortgage in evidence executed by I. 
Willard Fox on the property in controversy for the sum of 
$15,000.00. You may state briefly how that came to be executed and 
what was the consideration of it. 


Objected to,in the first place, as not being rebuttal, and, in the 
second oem that it is immaterial in this ease. 


A. Well, it came to be executed by paying Mr. Starr $2,000.00, or 
nearly that, in cash and notes; that was given to him after wards, and 
that was paid, and five thousand two hundred and odd dollars in- 
debtedness of I. Willard Fox, at the time of the settlement in 1862; 
also moneys we let him have afterwards for fencing the farm. It 
all made up the sum of $15,000.00. 

Q. At the trme of the execution of that mortgage were you or 
Fox & Co. owing I. Willard Fox anything on account of his interest 
in the old Durhamville firm ? 

A. No; we were not. 

Q. Look at the paper now shown you and state what it Is. 

A. It is Charles J. Starr’s receipt for moneys and notes given him 
April 11th, 1862. 

(. State whe ther that refers to moneys and notes which form a 
part of the consideration for giving that $15,000.00 mortgage to 
which you have just referred. 

A. It does; and I would further state that these notes—it says: 

“Received of I. Willard Fox and Fox & Co.” Fox & Co. 
226 paidthe money & Fox & Co. paid the notes when they 

came due——all of them. Nineteen hundred and odd dollars 
was paid at the time this receipt was given. 

Q. Is that the signature of Chas. J. Starr to that paper ? 

A. Yes, sir. 

Q. Please attach it to your deposition, marked Exhibit “ B.” 


Objected to as immaterial; also as not being rebuttal. 


Q. Do you know what I. Willard Fox was owing Charles J. Starr 
for? 

A. He was owing him for the purchase-money of the Lake Zu- 
rich farm. 

Q. These premises in controversy ? 

A. Yes, sir. 

Q. At the time that I. Willard Fox retired from the firm of Fox 
& Co. or thereafter did you or did Fox & Co. ever agree to pay this 
certain indebtedness as a part consideration for his interest in the 
firm of Fox & Co.? 

A. Never. 

Q. What was about the value of the tangible property that Fox 
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& Co. owned at Durhamville at the time that I. Willard Fox retired 
from the firm, irrespective of the indebtedness they owed ? 
A. I think the real estate—my impression is that the real estate 
was valued at $12,000.00; that there was a mortgage on it 
227 ~—s held by Mrs. Fowler, and which my brother Albert was the 
executor of the estate, for $9,000.00. I could further state, 
in connection with that, that the other parties that was interested in 
that mortgage was complaining about its being too much on that 
property, and my brother told them they would guarantee it. 


Objected to. 


Q. Now, you may state what the value of the personal property 
of the firm was at the time I. Willard Fox retired. 

A. Well, sir, I can’t tell exactly what it was, but I should think 
about, probably, $15,000.00. It might have been $20,000.00, but 
there was an indebtedness at the Bank of Rome; I think some 
$10,000.00, as my memory serves me. 

@. Was there also indebtedness to other parties ? 

A. Yes, sir. 

(. Do you remember the time that I. Willard first bought the 
Lake Zurich farm ? 

A. I do; very well. 

Q. Was there any proposition or any understanding between you 
and I. Willard Fox that you should buy it on a joint account and 
pay for it out of the firm’s assetts ? 

A. No, sir; never. I never knew anything about the property at 
that time. He did and had seen it. 

Q. Before his retirement from the firm had he withdrawn any- 
thing from the firm towards paying for the Lake Zurich farm ? 

A. No; I think not. 
228 (. After his retirement did you or Fox & Co. ever agree to 
let him have any money to use upon the farm ? 

A. No, sir; not until 1862. 

(. I was speaking of what took place at the time of the retire- 
ment. Was there any agreement then ? 

A. No; there was not. 

Q. Either for that purpose or that you should pay his individual 
accounts ¢ 

A. No, sir. 

Q. Did you, in point of fact, take up the notes of I. Willard Fox 
to Starr because of any agreement made between you at the time of 
his retiring from the firm, or did you do it because of an agreement 
made about the time that the $15,000.00 mortgage was executed ? 


Objected to as leading, incompetent, and immaterial. 


A. The notes to Starr, as I stated before—I paid the notes and 
paid the money—paid the notes when they came due. 

Q. Did you take up the notes of I. Willard to Starr because of 
any agreement made between you at the time of his retiring from 
the firm, or did you do it because of an agreement made about the 
time the $15,000.00 mortgage was executed? Will you state the 
fact ? 
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A. The notes was given jointly by I. Willard Fox and Fox «& Co. 

with the understanding that Fox & Co. should take them up. 

229 [le was to execute the mortgage, as stated in that paper, Ex- 

hibit “A,” but he did not do it according to the agreement. 

He kept putting it offand putting it off. I wrote Mr. Starr about it. 

He had not given up the papersin hishands. At length I. Willard 

gave us a mortgage some time after. I don’t recollect the date of 

that mortgage—I mean the $15,000.00 mortgage; that was given 

for it, and the lumber we furnished that went to the farm or the 
money we furnished to get the lumber. 

Q. Did you force him to execute that mortgage, or did he do it 
voluntarily ? 

A. He done it voluntarily the time he done it. I kept writing to 
him and writing to him to do according to agreement. It was a 
good while afterwards before it was executed. 

Q. In the exhibits that have been put in evidence, showing the 
account current between Fox & Co. and [. Willard Fox, there ap- 
pear several items which pay interest. You may state what the ar- 
rangement and understanding was between you and I. Willard Fox, 
first, as to the way in which he was to purchase glass, and, second, as 
to the interest matter ? 

A. He was to have glass. We sold him glass on three months’ 
time. Ie was to pay interest after three months. When we settled 

up at the end of the year we charged him interest on all bills 
230 and amounts after three months, and for any cash that he 
paid we credited him interest from the date of payment. 

(: At what rate? 

A. Seven per cent., New York State legal interest. 

(). Before February, 1869, was there any arrangement between 
you and [. Willard Fox for letting him have glass on commission ? 

A. Never; and I will here state that if it had been commission it 
would have been a good deal better for us. We would have made a 
good deal more than the price in the goods. 


Objected to the latter clause of the answer, and alsvu as being a 
voluntary statement and incompetent. 


Q. Do you mean to say that your arrangement with [. Willard 
Fox was, during the period named, to sell him glass and transfer 
the title to him ? 

Question objected to as being leading. 


A. Certainly. 

Q. Was there any time before I. Willard Fox finally closed up 
his glass business in Chicago that you let him have glass on com- 
mission ? 

A. Before he finally closed up his store and business ? 

(. His whole glass business. 

A. There was a closing-up in 1869—December, 1869. 

23 Then, from 1871 to 1874, he had some glass on commission. 

He did not have much glass here, but he sold for us on com- 
mission. 
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Q. What was the character of the glass you shipped to him ? 
The glass was good—good quality. 

"5 State whether you sold him glass upon orders or sent it to him 
without orders. 

A. We sent to him on orders, and still could not send to him all 
that he did order. 

Q. Did you at any time use him as a medium for working off glass 
that you could not otherwise sell ? 

A. No, sir. 

Was there a greater proportion of the glass that vou shipped 
to him discolored or burned than is ordinarily the case ? 

A. There was but a very small amount; probably it would not 
amount to five hundred dollars’ worth, all of it. That was in con- 
sequence of the leaking building, the lime water running down 
onto it. 

(. Did he ever present any bill to your firm for allowance because 
of discolored glass ? 

Objected to because it has been gone over in a former.deposition. 


A. No; he did not. 

Q. How was the glass packed that you shipped to him ? 

A. The glass was packed good. 

Q. Was there ever any compl: int made to you that you shipped 

unusual sizes, that were unsalable in the C hicago market ? 
232 A. Not to my recollection, there was not. We sold most any- 
thing—large sizes, big, or small. 
). Did vou ship glass in the manner indicated by him? 
A. I did. 
). At whose risk was it ? 

A. His own. 

Q. Did you ship all small sizes of widow glass that were ordered 
of you? 

A. No, sir. 

Why not? 

A. We could not ship, did not ship, all the small sizes nor large 
either. We could not supply all that he wanted.. Another thing, 
after he got in debt to us a good deal I declined, and he came up 
there once and stayed ten days. I declined to let him have until 
he should pay. He made representations that he would do so and 
so and induced us to ship him on some more. He could have sold 
all the glass that we made and more, too. We had other customers 
to supply. 

Q. Why didn’t you let him have it? 


Objected to. 


A. Because we preferred not to. 

@. Now, you may state as briefly as you can what occurred about 
the close of 1868 and the beginning of 1869, when I. Willard’s place 
of business had been closed up on a process from the courts. 


Objected to because the witness has given his version once 
233 ina former deposition ; consequently this is not rebuttal. 
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A. Well, I think it was in January or February, 1869, that I 
got a despatch from I. Willard saying he wanted that I should 
come right out here immediately on important business, or to that 
effect. I started and came right out and found the store closed up 
by the First National Bank. J made arrangements with the bank 
and gave my notes for his indebtedness there and opened the store, 
and [. Willard continued along until, [ think it was, in December 
then - came out again. 

Q. Now, at this time, in January or February, 1869, were the 
goods, accounts, and fixtures turned over to Fox & Co. or not? 

A. No; they were not. 

Q. How was the business run from that time until the following 
December, when you say you came out again ? 

All of these questions objected to on the same grounds as above. 


A. I. Willard Fox run the business in his own name. In Feb- 
ruary I settled up with his creditors, except Fox & Co., at fifty cents 
on the dollar. 

Q. State whether he ran along from February, 1869, until the fol- 
lowing December in the same manner as he had been before. 


Question objected to as assuming how heran along before; also 
on the ground that it is not rebuttal and duplicating 
234 evidence. : 


(Q. What took place when you came back in the following Decem- 
ber, 1869? 

A. Well, in consequence of manufacturers in New York starting 
branch coneerns here they could undersell him in the market. He 
and myself both concluded that he had better close up. 

(). Did you do so? 

A. We did so. 

Q. What was done with the proceeds? 

The proceeds, most of them, he turned over to Fox & Co. 

Q. In the accounts already in evidence have you credited the full 

amount that you received as the proceeds of that business ? 


Objected to, as it has been gone over once before in the evidence. 


A. Yes; that is all in. 
©. About how much stock was there at that time? 


Objected to, on the same ground. 


Q. Do you remember that ? 

A. Only from what it fetched, the notes and accounts. 

Q. There is a statement put in here in the deposition of Mr. Mer- 
ritt purporting to show the balance of your account with I. Willard 
Fox at the time of the closing up of the business, in 1869. You may 
state whether you ever directed Merritt to take that account from 

the books of Fox & Co. or whether you directed him to take 
935 it from Fox & Co.’s books to put upon IL. Willard Fox’s books. 
A. No; I never did. 
Q. How did that account come to be made out as it is? 
16—168 
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A. Mr. Merritt made out a statement from I. Willard Fox’s books 
and I had our statement from our books. There was but a few dol- 
lars’ difference, some little items which we arranged and made the 
books agree. The statement was brought down—a balance of sixty- 
eight thousand and some hundreds dollars. 

Q. Do you know, then, whether the balance, as finally fixed and 
as shown by that Merritt statement, agreed with the books of I. 
Willard Fox? 

A. It did. Furthermore, if you will allow me to state, his credit- 
ors, when they met at his store, looked over his books—all through— 
with regard to his indebtedness, and they could not believe he was 
indebted to us so much. When. they saw he was they was willing 
to settle on a basis of fifty cents on the dollar. I advised him to go 
into bankruptcy. They would not have got twenty-five cents on the 
dollar, but I was willing to stand my chance with the others. 

Q. In the course of that business did I. Willard ever pay-up as fast 
as he ordered ? 


Objected to as immaterial. 


@. Or was he always behind ? 
A. When he commenced, in 1865, in the following fall he made 
five thousand dollars on the advance of glass. He paid up 
236 pretty promptly then.. He sold large lots and paid up pretty 
promptly. Then he took a store on Washington St. without 
consulting at all with us, paying $5,000.00 a year rent. Then he 
launched out, and after that he paid up precious little. 
. At the time the business was closed out did you force him to 
do it? 
A. No,sir; we talked it over together, and felt that it was the best 
thing to be done under the circumstances. 


Objected to for the same reason—that it has been over in a former 
deposition and is not rebuttal. | 


Q. Do you know whether [. Willard Fox knew that Henry W. 
Fox had put a mortgage upon this Lake Zurich farm to a man 
by the name of Monroe? 


Objected to as immaterial. 


A. I think he did know all about it. 
(. Did you ever have any conversation with him in regard to it? 
A. Yes; I think I did, but I cannot tell the particulars of the con- 
versation. When I was out here afterwards, about two years ago— 
it was just about two years ago this month, I think, that I was here. 
Q. Did you ever have any conversation with him in regard to his 
indebtedness to the complainant ? 
A. Yes, sir. 
@. You may state what he said. 
A. Well, he stated to me, “ You are all out of this; you have 
nothing to do with it. Kate has sued me, foreclosed on the 
237 farm, and I don’t want you to say anything about it or show 
anything you know about it.” “ Well,” says I, “if I am 
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called upon to give evidence of course I have got todo it, and I shall 
tell it as it is.” “ Well,” he says, “ let them pull it out of you—all 
that they can of the m: itter.” ‘Says he, “I know that Kate will beat 
me in the end, but I am going to keep her out of it as long as 1 
can. 

Q. What relation is the complainant to the defendant, I. Willard 
Fox? 

A. Sister-in-law. 

(. Who was she the wife of ? 

A. The wife of Henry W. Fox. 

@. When did he die? 

A. It was in May, 1876. 

Q. You at one time put a $12,000.00 mortgage on the Lake Zurich 
farm, did you not ? 

A. Yes, sir. 

Q. You may state briefly how that came : to be done. 


Objected to. 


A. That was to raise money to pay these creditors of I. Willard 
Fox at fifty cents on the dollar. 

Q. Did I. W lard Fox furnish the money to pay off that mort- 
gage, or did you‘ 

A. No, sir; ar did not; I furnished every dollar of it. 


Objected to as having been already testified toin a former deposi- 
tion. 


238 Cross-examination by Mr. McDarp: 


. What did you agree to pay I. Willard Fox for his interest in 
thei irm in 1857 ? 

A. There was no specified amount; only the real estate was in- 
ventoried at a certain price, and I was to settle up—the new firm 
was to settle up—and one-half of the proceeds after paying the debts 
was to be given to him. 

Q. Did you have any other place of business than that in Dur- 
hamville? 

A. No, sir; not at that time. 

(). Who established that business ? 

A. It was established principally by Albert R. and Samuel H. 
Fox, the firm of Fox, Gregg & Co. 

Q. How long had it been established ? 

A. It was started in the spring of 1846. 

Q. A pretty well established business up to 1857, hadn’t it be- 
come ? 

A. Well, it was fairly established. 

Q. Yourself and I. Willard Fox were equal partners in it? 

A. Yes, sir. 

Q. They had a factory there, did they not? 

A. Yes, sir. 

Q. They were manufacturing glass? 

A. Yes, sir. 
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Q. Had a lot of implements and utensils ? 

A. Yes, sir. 

Q. The good will of the business ? 

A. Yes, sir. 
239 Q. What States had you been sending glass to, and Terri- 
tories ? 

A. We sent in New York State principally; after that in Chicago. 

Q. Didn’t you send to Pennsylvania? 

A. No, sir; that would be sending coals to Neweastle. 

Q. Didn’t you have a trade in Pennsylvania % ? 

A. No, sir; not to amount to anything. 

Q. Well, other States besides New York and Illinois? 

A. We may have sold a little in Michigan; I know we did. 

Q. How much real estate did you have ? 

A. There was about forty acres farm lands, I think; there is about 
forty or fifty. There’s wood lands—I think probably one hundred 
and forty or one hundred and sixty 

Q. That supplied the factory ? 

A. That had been cut off a good deal. 

@. Did you have a store ? 

A. Yes, sir. 

Q. Stock of goods in it? 

A. Some goods in it. 

Q. How much was it worth ? 

A. The goods? 

Q. The store and goods. 

A. I cannot tell. 

Q. Can you tell how much the farm was worth and the wood lands 
and the improvements ? 

A. No; I cannot, the exact amount, now. I should have to refer 
to the inventory. 

Q. You have not referred to it? 

A. I don’t know where the inventory is. 
240 @. Your statements as to value are rather uncertain ? 

A. Excepting on the real estate and factory—that is, the 
real estate connected with the factory. 

(. But the factory itself—what was that worth ? 

A. That is what I meant. The factory buildings and the real 
estate connected with it was called $12,000.00. 

@. Do you know what it was worth, Mr. Fox—the factory ? 

A. That is what we considered it worth when we bought him out, 
and what he considered it worth. 

(). There was over a hundred acres of land ? 

A. No; there was about forty or fifty acres of land. 

@. And there was wood land. Wasn’t there a hundred and fifty 
acres altogether? 

A. Oh, yes; nearly two hundred. 

Q. Was not that worth fifty dollars an acre? 

A. No, sir. 

Q. Wasn’t the farm worth fifty dollars an acre? 

A. The farm was worth forty to fifty dollars an acre. 
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Q. And there was forty acres of it? 

A. The factory property was with that farm of forty acres. 

Q. Ain’t the factory itself ? 

A. I don’t know whether it included that or not. It was put down 
at $12,000.00. 

Q. Y our farm was pat down at $12,000.00 ? 

A. No; the farm wasn’t put down at $12,000.00. 

Q. You said you did not know whether it was included ? 

A. i said the factory buildings. The forty acres was put 
241 down at $12,000.00, subject to a mortgage of $9,000.00. 
Q. What was the other farm put down at? 

A. We paid twelve dollars an acre—ten dollars an acre. 

(. What was it put down at? 

A. I don’t reeolleet; one-half of it had been cut off. 

@. How much was I. Willard Fox’s interest in the factory there ? 

A. I cannot tell how much it was after we deducted the debts. 

@. Now, what I want to ask you is this: What was his interest in 
that concern, with all these improvements, good will, and everything 
there, September or August first, 1857, when the dissolution was 
made? 

A. I don’t recollect what it was. 

Q. You cannot tell ? 

A. No, sir; I don’t recollect. 

Q. Well, J. Willard Fox was equally interested with you? 

A. Yes, sir. 

Q. How much was it worth in 1862—the glass business—with the 
improvements connected with it ? , 

A. Well, sir, that I cannot tell. 

Q. Wasn’t it worth $50,000.00 ? 

A. No, sir. 

Q. Was it $25,000.00 ? 

A. I should think likely it was nearly that. 

Q. Wasn’t it worth more than $25,000.00 ? 

A. No; I should think not. 

How much was it worth in 1865? 

242 A. In 1865 it would have sold for more money ; every- 

thing was advanced; glass had gone up and it was doing 

well; that kind of property will sell according to the business. Now, 

business was so bad from 1873 up till last fall that a store across the 

lake, where the parties failed, the parties wanted to sell it for 

$6 ,000.00—the whole works and buildings, which cost $20,000.00. 
It depends exactly on what business is what it 1s worth. 

Q. Wasn’t it worth more than $50,000.00 in 1865 ? 

A. I presume with what I purchased afterwards it would have 
sold for $50,000.00. 

Q. It wa be? 

A. Why, we was making $20,000.00 some years during the war. 

Q. From 1861 up? 

A. From 1862 

@. You was making a large amount of money ? 

A. It advanced, certainly. 
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Q. How much was Henry W. Fox worth when he went in there 
and bought it? 

A. $800.00. 

@. How much was he worth in 1865? 

A. I cannot tell how much he was worth. 

(). What was his interest in the firm worth? 

A. I cannot tell what it amounted to. 

(). Was it a good many thousands ? 

A. A number of thousands. 

@. How mvch was it worth in 1869—February first? 

A. I don’t know. 

Q. Was not I. Willard Fox’s interest worth more than 
243 $800.00 in that firm in 1857? 
A. You was talking about Henry W. 

Q. I am asking you now whether I. Willard’s interest in that 
firm was not worth more than $800.00 in 1857. 

A. Of course it was when he sold out. 

Q. You say you don’t know how much it was worth ? 

A. I cannot, because the debts had to be paid and collected before 
we could tell what it was worth. 

Q. I want to know now whether it was not worth a number of 
thousands ? 

A. It nominally was at that time. 

@. Asa matter of fact? 

A. No; asa matter of fact, you could not tell anything about it 
until the debts were collected and paid. 

Q. Did you have other property besides what was in there ? 

A. Yes; I was worth more than I. Willard Fox a good deal when 
deeded that property to him; he was not worth a dollar. 

(). Where was your other property ? 

A. Some of it was there and some of it at Sand Lake. 

@. You did not have a factory at Sand Lake? 

A. No; that was burned down. 

Q. How much was you worth at that time—at the time of your 
dissolution with I. Willard Fox ? 

A. Well, I think I was worth probably over and above debts 
$10,000.00. I was worth $20,000.00 a few years before the shrink- 

age. I don’t think that fall of 1857 that I had $5,000.00 
244 = left. I think it was only about $5,000.00. 
Q. How much was J. Willard Fox worth then ? 

A. He was not worth as much, although he was nominally. I 
deeded over to him half the works two or three years after he and I 
commenced business together. It was all mine—the real estate and 
business. 

@. Do you mean to say that nothing came out that was due to I. 
Willard Fox, out of that transaction ? 

A. Yes; there was, and he had it. 

@. How many thousand dollars ? 

A. I don’t know. 

Q. You ean’t tell ?. 

A. I know we looked it all over and settled it up in 1862, and he 
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acknowledged that he owed us five thousand two hundred and 
some dollars. 

Q: Where is the paper that ackhowledges he owes you any such 
amount ? 

A. It is in evidence here. 
QQ. Have you got any statement of that kind on your books ? 
A. There must have been something on the books. 
). Do you remember any such statements as that on your books? 
\. I know we looked over all the indebtedness. 
(. Does your books show that ? 
\. I cannot say whether they do or not. 
). Does a book show the transactions as it ought to be ? 

A. Yes; our books show all the transactions from 1546 up. 
245 @. Did you strike any balance which showed there was 
any such indebtedness ? 

A. I.-don’t know; I presume we did on the books. 
@. Do you know whether you did or not ? 
A. I don’t know positively. 
Q. Did you take that statement that you attached to your depo- 
‘sition off your books ? 

A. I must have—certainly. 

Did you? The statements which you attached here to your 
deposition, did they come off your books? First I will ask you, do 
you mean to state that you had a settlement in 1862 with I. Willard 
Fox—there was a balance struck and $5,000.00 indebtedness show n 
against I. Willard Fox ? 

we Yes; I do, because there is the paper that we both of us signed 
showing that. 

(J. Does that paper show any such indebtedness as that ? 

A. Yes; it isan acknowledgement that he owed us that amount? 

. What amount ? 

A. Five thousand two hundred and something. 

(). Is there any statement of five thousand dollars ? 

A. It states in the paper that he was indebted to us that amount. 


Q. What is that amount made up of? 

A. I cannot tell what it is made up of. It is moneys with other 
matters that he had had from us. 

Q. From whom ? 

A. From the new firm of Fox & Co. 

Q. Did you loan it to him? 


A. Yes; and let him Have money afterwards to that amount. 
246 Q. Did you loan Mr. I. Willard Fox any money ? 
A. Yes, sir. 
Q. When? 
A. I cannot tell the dates. 
(. What amounts ? 
A. I cannot tell the amounts. 
(). Is it specified on this paper attached to this deposition? Did 
you put it on your books when you lent him money ? 
A. I don’t know whether it is all on the books or not previous to 
the glass account of 1865; that account commenced in 1865. 
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Q. Do you mean to say, Mr. Fox, that your books did not show 
the exact state of things between yourself and [. Willard Fox prior 
to 1665—I mean the exact moneys, the actual transactions ? 

A. Those statements, as a general thing, commenced In 1865. 

Q. I want to know whether your books or the books of Fox & Co. 
show the exact condition of the accounts for money lent or otherwise 
to [. Willard Fox prior to 1865. 

A. I suppose they do. 

Q. You think they do? 

A. I think they do. 

Q. Then if you lent him money prior to that time how much did 
you lend him? 

A. That I cannot tell. 

@. Have you examined your books to see? 

A. No; I have not. 

(). Have you ever examined your books to see? 
A. Of course I have; he and I looked them over together when 
we made out that paper. 

Q. How much did you find you had loaned him then ? 

A. I found he owed us $5,200.00. 

Q. Was that money loaned ? 

A. Part of it was; part of it was not. 

Q. What was the other part for? 

A. It might have been for glass. 

Q. Do you know whether it was for glass? 

A. I cannot tell. 

Q. Do you know how much he got out of that firm for his interest 
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A. No; I cannot tell that. 

(. Was that stated in your accounts? 

A. That was all looked over at the time of the settlement. Itis 
not stated in these accounts you have go there; it was in other ac- 
counts. 

Q. Where are those other accounts ? 

A. In the old books. 

(. Where are those books? 

A. Down at Durhamville. 

@. Have you stated in your deposition as to any of these old ac- 
counts ? 

A. I have stated one account. 

(. Is there others besides that? 

A. There must be the old Fox Company matters. 

Q. Why didn’t you state in your deposition ? 

A. Because that matter was all settled up to that statement in 
1862. 

Q. Then why did you go back to 1857 in your accounts ? 

A. I went back in the matter of paying him. There is one account 
I made a statement of which [ cannot tell the particulars of. I 

know where we paid some bills for him. 
248 Q. I want to know, Mr. Fox, whether that Exhibit “B2” 
attached to your deposition is a correct statement of the 
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transactions of I. Willard Fox and Fox & Co. between August 4th, 
57, and November Ist, 1866. 

A. Well, I cannot tell whether it includes all or not; it was com- 

menced in 1857. 

@. Where did vou get that document ? 

A. I took it off our books. 

@. You say your books are right ? 

A. Yes; I presume this account is right. 

@. Do you know it is? | 

A. I think itis; I did not transcribe it from the books myself; 
presume it is taken off correctly. 

(. Did you compare this with the books? 

A. I think I did, the balance. 

®. Well, the items? 

A. Not all the items. — 

Q. Did you any part of them ? 

A. Yes, sir. 

Q. Which ones? 

A. Well, the Starr matters. 

(. Is that the only thing you remember ?. 

A. I saw that the balances were correct with the books, the totals. 
Q. That is the extent of it. Did you pay Mr. I. Willard Fox any- 
thing, as shown by this account, for his interest in that concern down 
there, that store? 

A. As I said 

@. Did you or did you not ? 

ae did. 
249 Q. Did you charge that to him on your books or credit it 
to him; which way did you doit? Whenever you paid him 
anything for his interest in that firm how did you put it—on the 
credit account or on the debit? 

A. When I paid him anything it was paying him so much for his 
interest. 

Q. What did you do with that; did you put that on the books? 

A. I think I did. 

Q. Do you know whether you did or not? 

A. All transactions after 1857 I think must be in that account. 

Q. Well, then, when you paid out anything to him for his interest 
in that firm did you charge it to him; in other words, does it appear 
on the debit side or the credit side of this account? 

A. Well, I don’t know; I don’t recollect the particulars about 
that. 

-Q. Did you pay him for his interest in this firm at any one time 
$2,000.00 as part payment? 

A. Not to my recollection, for I don’t think he had as much as 
that left; my impression was that way. After the failures of 1857 
I had not but $3,000.00 left myself. It was used all up—all but 
about $3,000.00. 

Q. Whose note is this note of Murtha’s? 

A. That is Fox & Co.’s note. 
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Q. You charged him $300.00 for that. Why did you charge him 
$300.00 for that August 4th, 1857 ? 

A. He bought some wagons and other things of Murtha, and we 
gave our notes for it. , 

Q. Did you charge it up to I. Willard ? 
250 A. Yes; charged it up to him in this. 
q. Although it is Fox & Co.’s note? 

A. No; it was not. I said I. Willard bought some wagons of Mur- 
tha, and Fox & Co. gave their notes; we paid it. 

Q. And you charged it to I. Willard August 4th, 1857 % 

A. Yes, sir. 

Q. Was that in part settlement of his claim? 

A. He had not any claim until matters were settled up. We 
supposed he would have a number of thousand dollars and I sup- 
posed I would, but it was mostly used up in the failures of 1857. 

Q. Now, you charge that to him as having paid it for him, don’t 
you? 

A. We gave our note for it, but we had not paid it at that time. 

(. You gave your note to take up his? 

A. No; he had not given any note. 

Q. What did you give your note to pay Murtha for; why did you 
do it? 

A. Because I. Willard Fox wanted us to, and we supposed there 
would be quite a balance coming to him. 

(. You did it on a settlement? 

A. We done it on the expectation that when the business was set- 
tled up there would be money coming to him. 

Q. Take this Beardsley account, $50.00. 

A. That is Dr. Beardsley. 

Q. Here is a draft on New York, $804.00, 15th of August, 1857. 

A. That, I think, we gave him to pay Mr. Starr. 

Q. Wasn’t that part payment for his interest ? 
251 A. No, sir; there was no specified amount for his interest, 
because we could not tell until the matter was closed up. 

Q. What did you pay it for; was you loaning it to him ? 

A. Wetrusted toluck. Wedid not suppose there would be a panic 
in 1857, in the fall. 

Q. You put upon I. Willard the burden of the panic after it took 
place? 

A. His share of it. 

Q. Wasn’t you running the factory? Didn’t you have the whole 
of it? 

A. I told you the indebtedness of the old concern had got to be 
paid. up by the old company. 

Q. That is what I am talking about; you had to pay; you agreed 
to pay them? 

A. We was to collect and pay up, and we could not collect enough 
to pay the bills. 

Q. Now, didn’t you pay out, Mr. Fox, in December, 1857, or didn’t 
you allow him to take out of the firm, as part payment of his in- 
terest, glass amounting to $2,816.17? 
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A. No; I don’t know but I might; possibly might. 

Q. Well, if you did allow him? 

A. I think we probably did with the expectation of his having 
money coming to him. 

(. ‘That was to be for his interest and he took it out ? 

A. No, sir; there was no interest fixed upon; he did not know 
what he would get until matters were settled up. 

Q. Didn’t you let him have that glass as part of his interest in 

the firm, part of the stock on hand? 
202 A. No, sir; we let him have it supposing there would be 
that amount coming to him, and more, too; but when mat- 
ters were settled up after the failures of 1857 I had not but $3,000.00 
— 
Where are the failures of 1857; are they shown on this; any 
ear that took place, is it shown on this statement ? 

A. . don’t know whether it is shown on that statement or not. 
The old company’s accounts would not appear there at all. 

Q. They would appear if there was any balance struck ? 

A. No; that was kept distinctly by itself. These notes in evi- 
dence of Lewis & Page, $12,000.00; those notes had been discounted 
at the bank of Rome. We eventually got seventy-five cents on the 
dollar. There was between three and four thousand dollars wiped 
out in one transaction. : 

Do you mean, then, that Mr. I. Willard Fox had no interest 
whatsoever in that firm ? 

A. I say there was not but little left for either of us. 

©. Well, how much ? 

A. Well, I had more in the concern than he did, and I had but 
about $3,000.00 left after the failures of 1857. 

Q. How did you happen to charge him $1,951.00 interest on ac- 
counts ? 

A. That is the balance interest up to that time. 
(. How did you happen to charge him that? 
A. Because it was due. 

(). On what ? 

A. On those transactions. 

(). What transactions ? 

A. Specified there. 

Q. Do you mean to say you charged him interest on these 
203 accounts you paid out ?. 
rae do. 
Q. Did you charge him interest on this glass he drew out of the 
firm ? 
A. That is, for a certain time. 
(). Charged him interest on his interest in the firm ? 
A. That was not his interest in the firm; until matters were settled 
up everything he got was cbarged to him. 
. You never credited him with anything? 
A. As I told you, there was but little left after 1857 
Q. Is that credited to you or he? 
A. There it is—lFox & Co., $3,028.00. 
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Q. That is all you credited him with? 

A. Yes, sir. 

Q. In the whole thing? 

A. Yes, sir. 

@. And charged him with 

A. All those transactions. Here you see where there are credits. 
It states, for interest in Fox & Co., $3,028.00. 

Q. Did you ever get anything more out of the firm than that? 

A. No, sir. There is the time we looked it over in 1862, the 
iime we fixed up there and the time he acknowledged that indebted - 
ness of five thousand two hundred dollars to Fox & Co. It all 
corresponds; they are all right. 

Q. Didn’t you get $6,000.00 from Chicago : 
lection ? 

A. Yes, and we owed it to the Bank of Rome. They owned it ; 

we didn’t own it. 
254 @. How much money did you claim for these things in 
closing up the affairs of Fox & Co.? 

A. It shows here $6,000.00 

Q. Is that all you ever got’ ? 

A. Yes, sir. 

Q. T hat was in one item in Chicago. Didn’t you get anything 
from any other source ? 

A. It was no item in Chicago. The Bank of Rome owned those 
accounts. We sold the glass to I. Willard himself and had those 
notes discounted. 

Q. You mean to say that I. Willard Fox ever got anything what- 
ever out of that firm before 1862? 

A. Yes, sir; he did. 

. He cot something out of the firm before 1862, and you have 
charged him interest for that, haven’t you ? 

A. No, sir; that is different. 

Q. What is different? 

A. What he got from us. He and I fixed up the amount of the 
account in 1862—the old matters. We went right through it— 
looked through it—in 1862. We divided it up, and the rest we 
considered good for nothing. I can show the old papers down there 
yet. It had gone almost six years, and we had collected everything 
that was collectible. 

Q. Was not this the fact, now, that you went on after you bought 
out that interest of I. Willard Fox, you and Henry W. Fox went 
on there, with the good will of the firm, built it up, and made your 
fortune out of it, both of you ? 

A. Yes; we did make money out of it. We could hardly make 

any more than a pen until the war broke out; then things 
250 went upatarapid rate. Through a combination of glass 

manufacturers which was got up by me they made $ $500,001 0.00 
more than they would have made. 


Adjourned to three o’clock the same day. 
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Met pursuant to adjournment at three o’clock p. m 


256 Cross-examination continued : 
Q. The good will of that place was worth a good deal, was it 


A. At that time? 

Q. Yes, sir. 

A. No, sir. 

(. Nota dollar? 3 

A. There was nothing in the purchasing anything about the good 


@. You bought out his business ? 

A. He wanted to sell it out. 

Q. That included everything, good will and all? 

A. Yes, sir. | 

(. You first inv entoried it? 

A. Yes, sir. | 

Q. Do you know what’ the property was inventoried at ? 

A. No, sir; T cannot tell. 

Q. Don’t you know the property was inventoried at $50,000.00 ? 

A. I know it was not inventoried anything like that. 

@. You are perfectly sure of that? 

A. I am confident it was not $50,000.00 or anything like it 

(. You won’t swear it was not? 

A. I won’t swear to any specific amount, because I don’t recollect 
the amount, except with regard to the factory property. I recollect 
in regard to that and the mortgage that was on it. Now, you speak 

of those lands—wood lands—I think there was a mortgage on them 
to ne Hitcheock, the man we purchased of. 
257 Q. Do you know there was ? 
A. I ain’t sure; I cannot tell sure. 

Q. How much have you sold of the land there since ? 

A. We have got the land. 

Q. Got all of it—all the wood land ? 

A. No; there’s one part of the wood lot sold—all of it was cleared 
up—for twenty dollars an acre, I guess it was. 

(). After we took the wood off? 
A. The wood was off that part before he left. 

@. When did you sell it? 

A. It was about two or three years ago. 

(. You have had all the property, then, { rom that time until two 
or three years ago? 

A. Yes: that i did sell I have not got paid for. 

@. How much did you make out of f this up to 1862? 

A. Out of that? 

®. That concern down there. 

A. I could not tell. Up to 1862 we made a little—some above a 
living, perhaps. Business commenced improving in 1861. 

Q. Let me ask you how it was that I. Willard Fox’- half of that 
property should be worth nothing and yeur half be improving, all 


bright? 
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A. I. Willard Fox sold out out his interest when we divided, and 
in 1862,what was left after the panic of 1857, there was $3,000.00 
left foreach of us. I could not start in 1858 until I got my brother 
and brother-in-law to endorse for me to the amount of $ $10,000.00, 
because my property had got wiped out and his, too. 

(. You never wiped out the mill? 

A. The mill wasn’t good for anything. 

258 Q. It was, wasn’t it? 

A. No, sir; because the stream dried up. I sold all the 
machinery out for $300.00 and tore the mill down. It was one of 
Willard’s foolish operations; he went into it before I got there. 

Q. Your factory was not quite closed up in this panic? 

A. No, sir; not quite; near. 

@. You put all the loss on I. Willard ? 

A. No, sir; that loss came on me as well as on him. 

Q. How did it happen you made money, then? 

A. We made money in our business. After that we stopped in the 
fall of 1857; laid still until the next spring; we could not run; 
had no means torun. It was a question for some time whether we 
could get through at all; whether we wouldn’t have to go by the 
board; it turned out we had a little ieft. 

Q. I want to have you figure out, if you can, how there was a 
balance of five thousand and some dollars in 1862 due to lox & Co. 
from J. Willard Fox on that statement. 

A. I don’t know as I can without taking some time for it. 

Q. That shows the exact status of things, don’t it—that 1 a6; both 
Starr’s notes and the money that you had advanced besides 

A. Yes. 

(). Before we proceed with that question I want to ask you, Mr. 
Fox, how you made up this $15,000.00 mortgage; what items ? 

A. Now, from that statement it must have included that $5,000.00 ; 
it was balanced up to this time, and it comes all in these state- 
ments. 7 

@. What else ? 

259 A. There was $6,600.00; I think it was to Starr. 
What else ? 

A. Then there was money for fences. 

©. What money for fences ? 

A. I don’t know how much it was. 

Q. Point out anything on that bill that you paid him for fences. 
That would be only about $11,000.00, in round numbers $12 000.00. 
Where can you figure in you loaned him three thousand ? 

A. There’s three and two is five. There’s over seven thousand to 
Starr, and there is interest due. 

Q. I am asking him about what money you loaned him. 

A. That makes up. There’s Goss and Phillips; he received 
$700.00. . 

(). What is that for ? 

A. For glass. 

@. You didn’t loan that? 

A. He collected the money and the money is charged to him. 
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There was some glass sent on here one time for Goss and Phillips, 
and we kept asking him why he did not remit the money; we 
wanted it. At length he owned that there was an execution on his 
horses and cattle, and he had to take the money to pay that execu- 
tion, and that is the reason he did not send it. 

Q. Tam asking you what money you loaned him. You said you 
loaned him some money to build fences. I want to know how 
much. 

A. I cannot tell how much; part of it is used for fences and part 
for other things. There is another, Goss & Phillips, $1,015.00 ; 
that is before he commenced his store—that is, his account com- 

menced after that, in the spring. 
260 Q@. In making up the account in 1863, as to the amount to 
which Mr. Fox was entitled to be eredited—in making up that 
did you figure out all the losses and all the bad debts of the firm ? 

A. The old firm? 

(). Yes, sir. 

A. Yes, sir. 

Was not that balance struck off and crediting Mr. Fox with 
these items that have been stated in Exhibit “ B,” worked up to that 
date ? 

A. No, sir; that was the amount that was coming to him on the 
assetts of the old company. | | 
(). And he was never eredited with a dollar more than that ? 

A. No, sir. 

(). You are sure of that ? 

A. That is all that I know of. There was $3,000.00 left. 

Q. What did you do with the credits which were coming in con- 
stantly in settlement of claims; where are those items ? 

A. I have not got it, except that that he looked over in 1862. 

He says different. I want to get at the facts. 

= [ haven’t got any except these. 

Did you find out how you struck a balance of five thousand 
a hundred dollars in April, 1862, on this account on this account 
against I. Willard Fox ? 

A. I don’t know. ‘That account probably would not show ex- 
actly that. 

$11,082.51 is what you have charged him with; interest 
$1,951.00 : 

. Yes, sir. 
261 Q. Did you allow him anything for his interest in the 
firm? Did you credit him with anything? Did you we 
him any interest on what you held of his property in your hands 

A. I suppose we had of the balance that was collected. 

Q. Do you know whether you did or not? 

A. No; I do not. 

Q. Y ou had been using his property for a good many years—that 
is, from 1857 up to 1862, using it and disposing of it—using the 
mill and ev erything. Did you credit him any interest on that? I 
mean the factory. 
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A. The factory, as I told you before, was worth $12,000.00, with 
a mortgage of $9,000.00, and I paid interest on the mortgage. 

Q. What I mean to say is, Did you credit up to him any interest 
on his property you had in your hands, any other except that 
$1,951.00 interest ? 

A. I suppose I did. 

Q. Do you know you did? 

A. No; I don’t know positive. 

Q. You don’. know, then. as a matter of fact, whether this exhibit 
shows the exact state of affairs? 

A. I think it does? 

Q. Are you certain it does ? 

A. Iam confident of it. 

Q. You stated here, this forenoon, that you could not say whether 
it was. 

A. That is according as it is on our books. I believe our books to 
be correct. 

Q. You said some things were not on your books ? 

A. I did not know but that it might be, but I think these 
262 old company accounts are all on here. There’s an old com- 
pany matter; I collected that and divided it, and the half 

ame to $45.00. 

Q. Had this Goss & Phillips account anything to do with that old 
firm ? 

A. No; Idon’t think so; see here is commissions I allowed him on 
those sales. 

Q. What did you put in those old things for running up to 1865, 
on that old settlement? 

A. 1 did not. There was no settlenent made then. There was 
oniy a statement of what he was owing us in 1862. 

Q. If you would strike off this one item of interest, $1,951.00, it 
would not have left anything due, according to your own showing, 
August first, 1867 ? 

A. No; of course it would not. 

Q. Haven’t you got in a large amount of other interest besides 
that—August, $366.00? The first year you struck a_ balance, 
$299.00 ? 

A. Yes; one year’s interest. 

@. Haven’t you another place, January, 1866, $90.00 interest ? 

A. I have January first. 

Q. In the Exhibit “B” you have charged interest against I. 
Willard Fox of over $2,700.00? 

A. I guess you will find the interest more than what the interest 
amounts to from 1857 up. 

Q. In April, 1862, there wasa balance coming to him of $38,000. 00 
from that firm, wasn’t there? 

A. No, sir; that is $3,000.00 coming to me. 

@. How do you know that, upon the balance ? 

A. That is what was coming to me on the old matters. 


Q. After paying expenses ? 
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A. There is no expense. We did not charge him anything 
263 for collecting. 
Q. After paying the debts? 

A. Yes, sir. 

QQ. At your inventoried price ? 

A. Paying the debts, what there was, with the interest. 

Q. Did you allow him interest on that $3,000.00 for five or six or 
eight years that you had in your hands? 

A. Oh, I don’t know that I did. 

Q. If you have not allowed him interest on the property that you 
had in your hands you were using it all the while, making some 
money out of it ? 

A. We was using the glass works. 

(. Wouldn’t it have been an equitable thing to have given him 
interest on that if you charged interest on the collections? 

A. We could not tell what the amount coming to each of us was. 

Q. Then you ought not to have charged interest if he was entitled 
to the use of these things. 

A. I cannot tell whether he was allowed interest or not. In 1862 
he and I fixed it up according to that statement. He was satisfied 
and I was satisfied. | 

Q. If you have not allowed him interest—suppose we put the 
thing that kind of a way—would not the interest which ought to be 
allowed to him on these amounts cancel this balance that you have 
struck against him, supposing you have not allowed it ?- 

A. He was sharp enough to know when he was settling up these 
matters. 

Q. Would the amount cancel all these matters? 
264 A. No, sir. 
Q. Why not? 

A. Because there was not enough of it. 

Q. Why not? 

A. Do you suppose $3,000.00 coming to him would cancel $2,700.00 
interest ? | 

. You don’t understand me. I am not talking about the inter- 
est on $3,000.00. I am talking about the interest he had on his 
property that was in your hands. 

A. You are talking as if he had a big property there. 

Q. He had w hatever you had. 

A. I bad only $38,000.00. 

Q. Do you mean to say that April first, 1862, that there was nothing 
left there, only $3,000.00, out of all that property ? 

A. That was all that was left there—$6,000.00. He had $3,000.00 
and I had $3,000.00. 

Q. Wasn’t the factory and the land itself left ? 

A. Not after indebtedness. ‘There was only $6,000.00 left to us. 

Q. There was $3,000.00 on the farm left after paying the eaientad 
ednes; you say it was rated at $12,000.00 ? 

A. Yes: $12,000.00. 

Q. How much on the factory ? 
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A. That was the factory. The factory and farm was connected 
together. 

Q. What was your personal property worth? 

A. Well, I don’t think there was personal property enough to pay 
the indebtedness. 

Q. Didn’t you have a big stock of glass on hand ? 

A. No; we did not then. 

Q. Didn’t you have several thousand dollars’ worth of 
glass ? 

A. I don’t know how many thousand. 

@. The fact is you didn’t know about these matters? 

A. I cannot tell amounts; no. 

Q. The fact about the business is I. Willard Fox sold out to Henry 
W. Fox, who was worth only $800.00 at that time, who was simply 
a tvro in the business; no capital whatsoever. Willard sold out half 
that business to you and Henry W. Fox,and that it resulted in this, 
that out of the whole concern Mr. I. Willard Fox has only been 
credited with $35,000.00 and out of the business you have made 
among you in the neighborhood of half a million ? 

A. Qh, no. 

Q. More than $100,000.00 ? 

A. Why, we made considerable money during the war. He has 
nothing to do with that. When I bought him out he was not worth 
but little, and I wasn’t worth but little. It don’t matter if Henry 
wasn’t worth but $800.00. We had friends to depend upon, to as- 
sist us. | 

Q. Did not you, after buying Mr. Willard Fox out, so manage and 
conduct affairs that your property was constantly increasing in value 
and you charged the losses so that this small amount only came out 
to him ? 

A. No, sir; we collected every one of those matters that came 
from 1857 to the best of our ability. 

Q. Was the property coastantly increasing in value from that 
time on? 

A. No, sir; it was not until the war broke out. [T’ll tell you fur- 

thermore, the first year the war broke out I was offered the 
266 works right below us for $5,000.00, and those works were just 

as good as our works. ‘Two years after I offered $10,000.00 
for them to the parties that did buy them. Now, that’s double; 
that’s the difference because of the business. I refused to take them 
at $5,000.00. 

Q. The losses have all fallen on I. Willard? 

A. No; they did not; they fell equaliy on me. He was out here 
when the fire took place. When Lewis & Page were burned out they 
owed us $12,900.00. 

Q. Isn’t it a little singular that property of that kind between 
1857 and 1862, that the half interest in it is only worth $3,000.00, 
and then you take that same property and go on, and in the space 
of five years—five to six years—a princely fortune is made out of it ? 
Isn’t it a little singular ? 

A. No; notatall, under the circumstances. When the war broke 
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out everybody made money if he had any brains. I. Willard Fox 
could have made money, too; made money here, but he did not take 
judicious care of it. 

Q. What do you mean by that? 

A. Because he did not attend to his business ; was up to Lake Zurich 
that time, building a mansion there, when he had no business to do 
it,outofmy money. You talk about making money. For six months 
my works hardly p: aid expenses a year ago, and now [ am making 
a dollar a box, and making over three thousand boxes; there’s the 
difference in the business. That’s just the way that class has gone 
up; like everything —; there isa yacite demand for it. Wesold in 

1875 at a loss; now our discount is fifteen ten to fifteen fifteen ; 
267 pyr sixty or seventy per cent. advance. 
Do you mean to say you did not agree to take care of 
this ia lait ive When the ar rangement was entered into, in 1857? 
= Never agreed to do anything ‘about it; never. 
. There was nothing said about it? : 

A No, sir. 

Q. Didn’t Mr. I. Willard Fox say to you when he sold out his 
interest that he wanted money to take care of these things out of his 
interest in the firm? 

A. No; he did not. 

@. He did not sz Ly aword about that? 

A. H, expected he would have the money. 

Q. Didn’t he say so to you? 

A. Not to my recollection. 

Q. He never said any such thing? 

A. Not to my knowledge. 

Q. Did he ask for any pay for what he sold out? 

A. He wanted $800.00 to pay Mr. Starr’s first payment. 

(. Did you let him have that? 

A. I think he had it. 

Q. That was part payment of his interest in the firm ? 

A. No; it was not. We let him haveit. Wedid not know what 
his interest was. 

Q. What was Henry W. in there for if you did not know what his 
interest was? 

A. He bought him out. 

QQ. How much did Henry W. Fox agree to pay for his quarter in 
that firm; do you know ‘what he agreed to pay ? 

A. No, sir; there was no specified amount agreed upon excepting 

on the real estate, which was agreed upon. 
268 Q. How much was ee upon on the real estate? 
A. I told you is was $12,000.00 on the factory. 

(). There was $3,000,00 agreed to be paid to I. W iard Fox? 

A. That was after paying the debts; it was all left with me to set- 
tle up; the debts had got to come out. 

. $800.00 was all he wanted ? 

A. That is what he wanted then. 

Q. He told you he wanted money out of this firm and you let 
him have it? 
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A. Yes, sir. 

Q. For these purposes ? 

A. Yes; we found 

Q. Will you answer my questions one way ortheother? Didn’t he 
also take out of that firm glass as a portion to pay for his interest ? 

A. Not that I recollect now. 

. You would not say that he did not ? 

A. I would not say that he did not. 

Q. You would not say but what you charged him with it on this 
account ? 

A. No; I would not say. 

Q. How much money did he get out of it on these various times 
that he drew out on his interest? 

A. He did not draw out on his interest. 

Q, I say that he did draw out on his interest. 

And I say he did not. Hehad something after that. We could 
al ‘tell how much it was until matters were settled up. 

@. You charged him interest? 

A. I charged him interest on money I let him have. 

Q. You charged him interest on part of his own interest ? 

A. No, sir; on property I let him have. 

Q. Wasn’t part of it his own? 
26% A. No; not until it was settled up and we knew what was 
coming to him. 

Q. Didn’t he take out a large amount of glass out of there as part 
of his interest that he wanted to take out before you went on manu- 
facturing ? 

- I think not. 

Are you sure? 

A I won’t say positively. I don’t think any is charged to him 
here. I don’t think we divided on the glass. 

Q. You don’t count this account any way? You ain’t counting 
in this settlement only to the extent of $1,519.00? What I am driv- 
ing after is to see how you make up the account $1,900.00 which 
you bring forward to this account of 1865 to 1869. The way you 
make that up you have credited him with the balance, $1,200.00? 

A. Yes, sir. 

Q. Has that anything to do with that old account? 

A. With this account? 

@. With that old account of 1875. 

A. Whatever was credited to him was settled up there. It Is all 
the matters we let him have, year after year. When it came to 1862 
he and I looked it over and then he owed us $5,000.00. 

Q. How was it that between 1859 and 1862, if you only had 
$3,000.00 in that concern, you could have let him have over 
$20,000.00 worth of stuff out of that store? 

A. I made $20,000.00 in 1862. 

Q. This was before 1862. How was it that two or three thousand 

dollars were constantly being paid out in five years? 
270 A. Oh, well, it was paid. I had paid it to him according 
to that. 


KATE W. GOODWIN ET AL. VS. ELEANOR FOX ET AL., &C¢. 141 


(. Can you explain that, I say ? 

A. That is all correct, the amounts that he had. I can explain it; 
he wanted it and he got it. 

Q. [ am asking you this question: How it came that between 
1857 and 1862 you say you had nothing left but $3,000.00, and yet 
you have got him charged here with over $20,000.00, including in- 
terest ? 

A. In the spring of 1858 I got help from my brother and brother- 
in-law. My brother-in-law was wealthy. 

(. How much help did you get from there? 

A. They endorsed to the amount of $10,000.00. 

Q. Did you get any other help? 

A. Yes, sir. 

Q. What other help? 

A. I don’t think it is necessary to explain here; I got help. 

Q. I want to have this matter so that it can be understood. 

A. I volunteered that to let you know that the matters I let him 
have was honest—legitimate. 

Q. How was it there was only $3,000.00 left in 1862? 

A. It was not finished up and credited until 1862.. The loss was 
in 1857. 

(. It don’t make any difference when the loss was. You had it in 
your hands until 1862? | 

A. I don’t know how I had it in my hands. There was only 
$3,000.00 left for either of us, and in the meantime he had hada 
great deal more than that. 

Q. What else have you got charged to him? 

271 A. Nothing else that I know of particularly. 

Q. And yet, according to this statement which you have 
made, you had him charged with over $20,000.00 worth of stuff, 
running along from 1857 up to 1862, and you say he was only en- 
titled to $3,000.00 on the settlement. Was you loaning him all the 
while that amount? 

A. I loaned him and paid these notes to Mr. Starr. 

Q. So you were making him loans all that time epon no under- 
standing whatever ? 

A. No; there was an understanding that I would have a mortgage 
of from twelve to fifteen thousand dollars; first 1t was $12,000.00. 

Q. That understanding was made in 1862? 

A. Yes, sir. 

Q. Did you have an understanding whereby you loaned him these 
amounts between 1857 and 1862” 

A. No; there was no understanding. 

Q. Wasn’t it a fact that you was paying these things out of the 
firm of Fox & Co. for the purpose of taking up this indebtedness in 
there to cancel and settle the affairs of Fox & Co.? 

A. No, sir; we knew in the fall of 1857—before the spring of 
1858—in fact in the winter of 1857, that Fox & Co. were almost in- 
solvent—the old concern. Through the endorsements of a brother 
and brother-in-law the new concern could keep up; through the 
help and assistance we got from them and other help, too. 
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Q. Did you charge compound interest to him in this $1,951.82? 

A. I think not. 

Q. How would there be four and a half years’ interest? 
212 You charged him interest on these amounts? 
A. Yes; Isuppose so. That averages four years and a half. 

@. Compound interest. 

A. No, sir; seven per cent. New York interest from the date of 
this transaction. 

(). What did you go and pay this note to Murtha for? 

A. Because Willard requested us to. He bought some wagous 
there, and we gave our notes for it. 

(. Did you give your note under any understanding ? 

A. No; there was no particular understanding in regard to it. 
We supposed he would have enough coming to him. 

Q. That’s the very idea. You supposed there was enough prop- 
erty to pay all these things? 

A. When the panic came it swept it off 

(). It did not come 

A. It came in the fall of 1857. 

Q. But you paid these items in 1858 or 1859. Had the panic 
come before 1859 you expected his interest would pay for 1t? 

A. I did expect it. 

Q. The last items here you expected his interest would pay ? 

A. Yes; but 

Q. To 1862? 

A. No, sir; not as long as that. 

Q. Up to what time did you know it would not do it? 

A. In 1859—yes; in 1858. We learned it, I think, in 1858 or 
along in 1859. 

Q. Here you charge him with Tuttle, Hibbard & Co., Cobb, Gage 
& Co., $522.17. That was all paid on the understanding that it was 

his interest that was being paid for. Wasn't these amounts 
273  paid—in whatever shape they were paid—on the understand- 

ing that it was his interest that was being paid for? Was that 
the fact ? 

A. I suppose along there in 1857 or- 

©. Answer me first. 

A. Up perhaps to 1858 we thought he would have enough com- 
ing to him to pay all these. 

Q. You paid them on that understanding ? 

A. On that expectation, but when we came to find out all these 
matters were charged to him at the time. That account was kept 
entirely distinct from any new transaction—the old firm matters. 

Q. Then, after you had paid him under these circumstances, and 
after you had let him draw out this glass out of the firm, under 
those circumstances, then you went back over the account and 
charged him interest for four and a half years in order to make up 
this account against him. 

A. No, sir; I charged him interest on the goods he had had of us 

Q@. Didn’t you charge him interest on 

A. One-half of what was left. He bad one-half of everything, 
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just the same as I did. You are trying to get me round to a thing 
that was not true. I am going to tell you what is true and stick to 
it. Right is right and wrong is wrong. 

~Q. Now, please to answer my question. After you had paid out 
this money, paid these accounts, which you say you were requested 
to pay, and allowed. the withdrawal of this glass which belonged to 
the firm of Fox & Co., doing it on the expectation, as you say, that 
it was paying for his interest, and he had a right to have it, or you 

supposed he had under that condition of things, when you 
274 found out finally that there was not so much as you expected 

you went back and charged him interest on these accounts 
that you had paid and this glass which he had taken out. Is not 
that a fact ? 

A. No, sir; it is not the fact. He was dealing with a new con- 
cern. If it had been me alone it would have been a different thing. 
The new firm had nothing to do with the old firm’s matters. The 
new firm charged him interest. 

(). [las the new firm charged him this interest ? 

A. It is the new firm that charged him this interest. 

Q. What did the new firm have to do with it? 

A. They let him have the goods. 

Q. What new firm ? 

A. Fox & Co. 

Q. Didn’t he get this glass that he got out of the old firm ? 
A. No,sir; out of the new firm. 

Q. Wasn’t it part of his interest in the old firm? 

A. No,sir; all the things were inventoried—glass and everything 
else. Whether we afterwards, the old firm, took any glass and di- 
vided I do not know, but I do not think we did. 

@. You don’t know, then, but what you have charged him for this 
glass he had a right to take out? 

A. No, sir; if the glass is charged there it is glass he had of the 
new firm. 

Q. And let the new firm have his glass; is that it? 

A. And allowed for it. 

(). What did they pay him for it? 

A. I don’t know what it was—what discount. How should I rece- 

ollect back to 1857 without the books ? 
27d Q. That is what I want to see—whether he was allowed ; 
your recollection? 

A. He was allowed for it. Weowed the Bank of Rome a good 
deal, which the new firm had to assume. 

@. How much interest have you charged in your accounts since 
I. Willard Fox—since 1865, compound interest? 

A. I don’t think I have charged any compound interest. 

@. Are you sure you have not? 

A. Yes, sir. 

Q. You sav you charged interest every three months? 

A. Every three months. When it came up to the end of the year 
I figured interest after three months up to the end of the year. 

Q. And put that in the bill? 
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A. Yes; and any moneys I had had of him I credited him inter- 
est from date. On glass I allowed him three months’ time; then 
whatever balance was for settlement at the end of the year. One 
year here is brought down $40,000.00; the next year, $50,000.00. 
We charged him interest on that balance at the end of the year 
seven per cent., New York interest, whereas I was paying seven, 
eight, and ten per cent. at the bank every three months. I charged 
him interest after three months to the end of the year. 
Q. Didn’t that compound it? 
A. No, sir; I don’t call that compound interest. 
Q. Haven’t you charged as much as $10,000.00 interest, then, 
whether you call it compound or not ? 
A. No; I don’t think there is any such amount. 
@. How much do you think there is? 
A. I should think there is about $6,000.00, perhaps. 
@. You don’t know how much? 
A. I don’t know how much. It may be something more 
276 ~=than that. It was a large amount and run a good while. 
Q. You would not charge compound interest, you say, any 
way? That was not your intention ? 
A. No, sir; not at all. 
Q. So, if compound interest has been charged, it is a raistake ? 
A. Yes, sir. 
Q. Did I understand you to say you knew anything about this 
Monroe mortgage ? 
A. I knew Henry gave Monroe a mortgage. 
Q. I want to find out what you said on direct examination about 
it. You were asked if [. Willard knew about it. 
A. I think he did; I think he was consulted. 
Q. Do you know anything about it; do you know whether he was 
or not? 
A. No; I do not; only I know that Mr. Monroe had been down, 
or said that he was. 
Q. You don’t know whether he objected to it or not? 
A. No; because I did not see Willard—had not seen Willard in 
that time. 
Q. Then, when you testified in regard to what he said, you did 
not mean tosay it was put on with his consent ? 
A. Not of my personal knowledge, because I have not seen Willard 
personally. 
Q. This glass was all nice glass you sent on to I. Willard Fox? 
A. There was a small exception that was a little 
Q. You have stated the exception. It was all nice except that? 
A. Yes, sir. 
Q. There was no odd sizes? 
A. There was hardly any glass sent but what was ordered. 
Q. Wasn’t there lots of odd sizes? 
277 A. No, sir; no use cutting odd sizes. 
Q. Didn’t you have a lot of glass left on hand after the 


war? 
A. No, sir; a very few sizes of car glass. 
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Q. Didn’t you sené that out to I. Willard Fox ? 

A. No, sir. 

Q. Nota bit of it? 

A. Very few boxes of it, and he ordered it. 

@. How long had you had that on hand ? 

A. Some of it had been on hand five or six years. 

Q. How many boxes? 

A. I guess he had perhaps fifty or one hundred in all. He ordered 
some of the glass for one of the railroads out here. I went there 
with him. ‘They ordered of him. He made a good profit on it. I 
sent it to him. | 

Q. Didn’t you have quite a large quantity of glass on hand after 
the war that you could not dispose of? 

A. No, sir. 

Q. Didn’t you keep a large amount of it a number of years. 

A. No, sir; we had a pretty good stock of glass on hand different 
years, 

(). That was left over? 

A. We always carry more or less stock. 

Q. Didn’t you use this Chicago — as an outlet for that kind of 
glass? 

A. No, sir; I could havesold parties here five times what I made 
if I had sold for a little less. 

Q. Don’t you know, as a matter of fact, that I. Willard Fox hada 
large amount of glass all the time that he could not dispose of ? 

A. No, sir; he had but a smail quantity that he could not dis- 

pose of. 
278 Q. Don’t you know that he moved a large amount over 
from Lake St. to Washington St. ? 

A. I don’t knew how much he did move. 

Q. Don’t you know that he had very great difficulty in disposing 
of it? 

A. No, sir; I know that he was all the while cutting down glass 
for the Jews that came in there, and by it he made twice over what 

¢he loss was in cutting it down and selling it at bigger prices. 
~ QQ. How do you know? 

A. I saw it. 

(. Were you there all the time? 

A. No, sir. 

Q. How often was you there? 

A. I was there a few times; not as dften as I ought to have been. 

Q. Well, when you are stating that lhe madea profit cutting down 
the glass you are speaking only of a single instance or two? 

A. No; a good many instances. 

Q. Do vou mean to say that I. Willard Fox never cut down glass 
because it was the wrong size for this market? Answer my question. 
A. He ordered such sizes as he chose, and I sent them to him. 

Q. Answer my question. 

A. I have nothing to do with that. 

Q. Will you say that he did not have to cut down glass ? 

A. No; I don’t say so. 3 

19—168 


146 KATE W. GOODWIN ET AL. VS. ELEANOR FOX ET AL., &C. 


Q. Well, will you say that he did not have to cut down large 
quantities of it in order to supply this market? 
A. I don’t say anything about that. 


279 Q. Will you say he did not have to send to Pittsburgh for 
small sizes because he had only those large sizes on hand? 
A. I furnished him small sizes and large sizes. I say hesent to 


Pittsburgh and bought glass because we could not supply him with 
what he wanted. 

@. Small sizes? 

A. He bought large sizes in Pittsburgh as weil as small sizes. 

(. How much? 

A. I don’t know. He could not get all small in Pittsburgh or 
anywhere else. 

@. He made constant demands on you when you could not fur- 
nish ? 

A. Yes; came down there and stayed ten days, and we would not 
let him have it; then, on certain promises, we did, which were not 
fulfilled. 

You say you don’t know how much glass or how many 
thousand dollars’ worth of glass he had on hand and took over from 
Lake St. to Washington St.? 

A. No; I do not; but I say this much: I don’t think it could have 
been a great deal, because I know from the amount that he had 
from us, what he had paid us. He paid us first there in Lake St. 
He made $5,000.00, he told me, that season. He told me, and I] 
euess he did. 

Q. I want to know, as a matter of fact, whether you know 
whether he shipped over much glass. 

A. I don’t know whether he had ten boxes or a hundred. 

@. Or a thousand ? 

A. No; I know he could not do that, because he had not eredit in 
Chicago to buy a thousand boxes of glass, and he didn’t have it 

from us. 
280 @. Is that your statement under oath, that he had not 
credit for a thousand boxes of glass? 

A. I ain’t going to state it under oath. 

@. Are you interested in this case, Mr. Fox ? 

A. Not a bit; not a dollar. 

Q. You have no interest in it at all ? 

A. Not at all. 

Q. If Mr. I. Willard Fox defeats this complainant are you lab le 
in any way? | 


A. No, sir. 
(). Not a dollar? 


A. No, sir. 

Q. What kind of an arrangement did you make with Henry W. 
when you settled with him? 

A. I turned him out certain properties and certain properties he 
turned over to me. I agreed to divide right up. 

Q. What was the arrangement with Henry W. Fox with regard 


to this matter? 
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A. Well, the matter involved $50,000.00 and the interest for 
some vears for this Lake Zurich farm. 

@. What I want you to state, if [I make myself understood, is 
What is your agreement with Heury W. Fox with regard to this 
Lake Zurich farm in your settlement made with him? 

A. That he was to take it. 

(). Did you sign any papers to that effect ? 

A. I deeded it over to him. 

Q. Anything else? Did you make a paper with him? 

A. No, sir; not at all. I deeded them to him. He had some 
other matters besides. 

Q. Anything else? 

A. La Salle-St. lots. 
281 (. You deeded them to him? 
A. Yes, sir. 

Q. Was that his part of the partnership? 

A. No, sir; not all of it 

@. What else * ? 

A. He had $5,000.00 bank stock. 

(. Anything else? 

A. That is all, I believe. 

(. You took the factory ? 

A. I guess afterwards he thought he ought to have $500.00 more, 
and I allowed it to him. 

Q. Then you took the Durhamville glass factory and all the other 
property and accounts? 

A. Yes; books, accounts, stocks, ete. 

@. In making your inventory what did you put in the La Salle- 
St. property at? | 

A. Eight thousand dollars. 

Q. What did you put in the Lake Zurich farm at? 

A. $30,000.00. 

That was his interest in the firm, the interest that he had on 
settlement? 

A. Yes, sir. 

@. $30,000.00 and $8,000.00, and $5,000.00 bank stock ? 

A. Yes; and $500.00 eash, I believe. 

That would be $43,500.00; that was the settlement you made 
with*him ? 

A. I think that is it. | 

(). Did he take this Lake Zurich farm and release you from all 
obligations of all kinds ? 

A. Yes, sir. 

Q. Did you ever make any writings to that effect ? 

A. No, sir; I made over a deed, for the original deed stood 
282, inme. The title was made to him afterward. I gave hima 
writing that he had the interest. 

Q. Why did you figure it at $30,000.00 for the Lake Zurich farm ? 
How did you figure that amount out ? 

A. l agreed that he was to take certain property and I was to 
take certain property, and we called that $380,000.00. 
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Q. How did you figure out $30,000.00 ? 

A. We considered the farm worth more than that at the time we 
took it. We took it for a great deal more, but if there was anything 
more above than $30,000. 00 and interest it was to go to Willard. 

Q. Then you figured up the indebtedness of I. Willard Fox at 
that time? 

A. No, sir; we knew he owed us over $60,000.00—more than 
$60,000.00—but we did not expect to get that. We thought the farm 
would fetch about $40,000.00, and if there was $10,000.00 over we 
would let him have it, as he had been unfortunate. 

@. You say Henry W. took this matter in full satisfaction ? 

A. Yes, sil 

Q. So that if there was a failure to foreclose it or there should 
happen to be a loss or he should not succeed in the recovery of this 
property, then you are not to be called on for a dollar? 

A. Not at all. 

Q. In any way, shape, or manner ? 

A. No, sir; there’s other matters the other way that I took. One 
concern I lost $8,000.00. 

Q. What is your understanding now? 

A. Each one took his share of the property wad run his own risks, 
so that I am not a dollar interested, pro or con. 

Q. If Kate Fox is defeated in this case it is her loss alone ? 

283 You are not called upon to make good the loss, if it occurred ? 

A. That is it exactly. 

Q. Have you ever considered that question or talked it over—you 

and Kate? 
re Not at all. 

. In 1869, along in February, you took possession of that store 
over here ? 

A. No, sir. 

Q. You did not take nossession of it at all? 

A. No, sir; the sheriff closed it up. 

Q. In 1869, after you came here, didn’t you take possession of 
that store? 

A. I assumed $10,000.00. 

Q. Didn’t you take possession of that store? 

A. I did virtually for a little while. 

Q. Didn’t you put Ethan 8. Fox in there? 

A. No, sir. 

Q. If the old gentleman states that to be the fact he states that 
which is incorrect ? 

A. It was not so. 

Q. If the old gentleman has stated that he has stated incorrectly? 

A. As far as my knowledge it would be incorrect. I have no 
recollection of ever putting him in ch: arge. 

@. Will you swear you did not? 

A. No; I won’t swear to it. If I did it has escaped my memory. 

Q). Did not you give him the direction and control of things in 
your absence ? 


bo 
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A. No, sir; I was absent but a little time; then Willard went on 
with his business in his own name. 

Q. Did you bill boxes of glass to I. Willard Fox after that date? 

A. Yes, sir. 
284 Q. You are sure of that ? 
A. Yes, sir. 

@. How many of them did you bill to him? 

A. I think they was all billed to him. 

Q. Do you swear they was all billed to him ? 

A. No; I won’t swear to it. 

Q. Wasn’t they billed this way, “#94 Washington St.?” 

A. No, sir; I think not. 

(. You won’t swear they were not? 

A. No; I won’t swear to it. I have not looked at the books or 
anything, but all the accounts was kept right’along with Willard. 

Q. Now, if this glass was sent to I. W illard ox on commission, 
you w ould not claim to charge him any interest on it, would you ? 

A. It was never a box of it sent so. 

Q. I mean if it had been. 

A. Centainly, if he did not pay after awhile. 

Q. Would you, I say, be entitled, if this glass was on com mission— 
would you be entitled without an agreement ? 

A. For any sales that had taken placé? 

Q. No. 

A. For glass on hand ? 

Q. Yes, sir. 

A. No; we would not. 

Q. But part of it was on commission ? 

A. Not a box of it. 

QQ. You are sure of it? 

A. Iam sure of it, until 1871; aficr the store was given up—in 
1871 to 1874 he sold on commission. 

Q. You did not make the arrangeMient with I. Willard Fox, did 

you? 
285 A. Who did, then ? 
Wasn’t it Henry? 

A. No, sir. 

Q. Wasn’t Henry out here and sold him the first glass that was 
sold ? 

A. No, sir; he did not. 

(). I mean before 1865, before this arrangement was made, did 
not he come out here and bring out some glass to I. Willard and 
help him sell it? 

mi No, sir. 

(). Not a box for sale on commission ? 

A. I don’t think, to the best of my recollection, that Henry 
brought out any glass. He came out to sell some, and expected Lewis 
and Page to buy “it as they had done, but they did not buy any, for 
they wouldn’t sell, because they w ould not take all of the olass they 
had ordered of him, six hundred: boxes; that is what broke it up. 
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Q. Did you ever state to any person that you had sent thi 
out on commission ? 

A. Not to my knowledge, because it was not so. 

Q. Will you state on your oath that you did not say so? 

A. Do you mean the glass he had in the store? 

(). I mean this glass from 1865 to 1869. 

A. Yes; I will swear that I don’t believe that I ever told any 
man so. If I did tell them it was not so. 

@. Will you swear you have not told them so? 

- A. I won’t swear I have not told them so, but I don’t believe | 
have, because it was not so. 

@. You do not forget? 

A. I don’t believe] ever told any one so. I am notin the habit of 

telling untruths. I don’t know, but I don’t think I ever did. 
286 Q. There was no change made in the procedure of things 
from the time he commenced until he closed ? 

A. No, sir. 

@. No change made in the management—in the arrangements 
you had? 

A. No, sir; then after 1869 there was no transactions between us 
until 1871; then we let him sell some glass on commission. 

Q. Now, I will just jump over onto this conversation you volun- 
teered. What did Mr. Fox say to you? 

A. With regard to this matter ? 

Q. Yes. 

A. He said to me that he hoped I would not take any interest or 
have anything to do in this matter. “ Why,” says I, “ I don’t ex- 
pect to.” Hesays, “ You have not any interest in it.” SaysI, “ No; 
I have not, but if they call upon me to testify I have got to testify 
to the truth in relation to the matters that transpired between us.” 
He said, “ Don’t volunteer anything or let them know anything only 
what they can get out of you.” He says, “ Kate has seen fit to sue 
me, and I am going to fight her as longas I can; of course, | expect 
she will beat me in the end, but I will fight her as long as I can ; 
keep her out of it as long as I can.” That is what he said to me 
two years ago, when I was out here trying that lawsuit I bad here. 

Q. Did you tell that to the lawyers here, to Judge Wood? — 

A. I guess I told it to Judge Wood a day or two ago. I guess 
Mr. Goodwin told him of it. 

Q. When did you tell Mr. Goodwin of it? 

A. I don’t know when it was. 

@. Have you been working it up ? 
287 A. No, sir; since I heard with regard to Willard’s testi- 
mony to undertake to make me out a rascal I went to hunt- 
ing up these papers. 

@. Who told you Willard undertook to make you out a rascal? 

A. I got it of Mr. Wood. He read to me some of the evidence. 

@. Out of what ? 

A. Out of the minutes. 

@. You haven’t read any evidence he gave ? 

A. No. 
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 Q. Then, from the minutes that Judge Wood read over to you, 
you thought you were charged as being a ‘rascal. Is that what made 
you volunteer these st: itements ? 

A. To bring up these matters in regard to that $15,000.00 mort- 
gage he said he did not owe us for it. There was no consideration. 

Q. [am asking you this question, Whether that is the ground on 
which you base your voluntary statements ? 

A. I drew up these papers to show that he did owe us. 

Is that the ground, the reason, that made you angry. You 
have been made angry ? 

A. I did feel some riled up. 

(). Were excited ? 

A. Yes: I was. 

Q. Had a bad feeling towards Willard ? 

A. Oh, yes; I knew it was bad. 

(). And have it yet? 

A. No; I don’t have no bad feeling agains Willard. I would 
like to see him worth $20,000.00. 

Q. You had a bad feeling ? 
A. Yes; I had a little. 

288 @. You put in your testimony on that basis? 
A. No; I don’t tell anything but the truth. 

Q. When did you tell Goodwin about Willard what he told to 
Judge Wood? 

A. I don’t recollect; I cannot tell. 

It was a good while ago? 

A. I think not. 

). Was it before you heard Judge Wood read these minutes ? 

A. Yes; before that. 

Q. Hadn’t you had a statement of what he has testified to be- 
fore you came up here? 

A. No, sir; I had not. I had only a little of it from Mr. Good- 
win, what he heard through Judge Wood. 

@. Goodwin told you that Willard had made you out a bad 
man. 

A. Yes; and 

Q. You got excited and thought up what you could testify about 
him? 

A. Yes; I showed up the thing just as it was. These papers we 
put in evidence to-day were mislaid. I did not know where they 
were. I thought there was some papers with regard to Starr, but T 
could not tell where they were. I never came across them until 
two or three days ago. 

Q. Did you intend to keep back any of them ? 

A. Not at all. 

Q. But you have been a little more brisk in finding out these 
matters since you heard Willard’s testimony ? 

A. Yes;in regard to the Starr matter, he said this $15,000.00 
mortgage amounted to nothing g, and I went and looked this up. 

@. You never claimed any thing on the $15,000.00 mortgage ? 
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289 A. Always claimed it; it was just as ligitimate a transac- 
tion as ever took place. 
Q. You did not charge him up with anything of that kind? 
A. Yes; I did. 
Q. Didn’t you strike that entirely out of your account ? 
A. No; I should think not. 
@. You are sure of that? by 
A. Oh, it is—— 
Q. [ want your memory. “3 
A. My memory is that it is there. It belongs there. ' 
Q. You say it is part of what you charged up against him ? i 
A. Yes, sir. 4 
Q. Don’t you know, as a matter of fact, Mr. Fox, that you struck i 
that right out, had nothing to do with it, in his indebtedness which | 
you charged against him? 
A. That is afterwards. } 
@. I don’t care anything about afterwards. ; 
A. I agreed to throw off $20,000.00 of his ‘aieccasenee at the ae 


time he settled with his other creditors, in J86$ 


(). 
A. 


deed. 

Q. You wanted to take the farm and La Salle-St. property off 
absolutely ? 

A. Yes; I wanted it absolutely then. I would have given him 


time, because he owed me more than that or both of them. 


Q. 
commission instead of as you stated that you had any such bill? 


A. 


290 


had on hand there, glass? 
A. 
Q. 
A. 


Page and Sprague 


That is the time I took a mortgage, that I supposed I had a deed. 
Instead of it amounting to a mortgage according to the laws of this 
State, I gave him a mortgage when I supposed I was giving him a 


Didn’t you throw that off? 


Well, you would not claim, Mr. Fox, that if this thing was on 


Why, yes; it would ‘amount to nearly the s bame. 
Q. How much did he have on hand there 
A. The fact is 
(. Answer my question: Do you know how much stock he 


When ? 
In 1869. 
When he sold out ? 


Yes. 

There must have been about 

Do you know? — 
I think there was about six to eight thousand dollars’ worth. 

Do you know anything about it? 4 


Yes; I do; because I have papers from which I can tell how 


@. I am asking dbout February, 1869; not about Page & Sprague. 

A. In I ‘ebruary, 1869, I cannot tell how much there was. 

Q. You cannot tell how much there was? Then you cannot tell 
anything about the glass account ? 

A. I cannot tell how much glass he had on hand in February. 

@. Do you know whether there was $20,000.00 worth ? ” 
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A. No, sir. 


GO Or $30, 000.00 ? 
A. No, sir; I know there was not any such amount. 
Q. W hich do you say—$20,000.00 or thirty thousand dollars ? 
A. I say he had not $30,000.00. I don’t think he had $20,000.00. 
Q. Will you swear he did not? 
A. No, sir; I won’t swear. From the tenor of the thing I don’t 
think he had over $10,000.00, if there was that. 
(. Did you take an inventory ? 
A. There was an inventory taken. 
@. How much did it show? 


291 A. That I eannot tell. 


Adjourned to 9.50 o’clock. 
Monpay Mornina, Dee. 15th. 
Met pursuant to adjournment at 9.30 o’clock, Dec. 15th, 1879 
Cross-examination continued: 
Does it take any effort and skill to start a glass business ? 
A. No; not particularly so. 


(. Any tyro can do it? } 
A. No; any tyro cannot doit. It demands some brains to start 


glass works. 


Q. Then it requires brains and some experience ? 

A. Of course, they succeed better when they have some experience. 
We generally have a number of workmen that understands the 
branches of the business. 

Q. From the small beginnings which you have mentioned in 
1857 you have, by perseverance and keeping your place of business— 
vou have made it a success? 

A. I have a knowledge of all the works. 

Q. Yes, I say, made it a success. Now, then, you had a location 
that was of value there, that particular locality at Durhamville? 

A. Well, there is other localities that are better, and there’s others 
that are worse. 

Q. I understand that; I say it is of value. 

292 A. Yes; it is of some value. 

Q. Isn’t the good will of that business of some value, the 
good will of a business ‘like that, which was established here in 
Chicago for the sale of glass? I refer to this glass business in Chi- 
cago. 

A. Well, I would have been a great deal.better off if there had 
never been anything done with it. 

Q. Iam not talking about your financial condition in regard 
to it. 

A. We—I say he would have been better off. 

(. I ain’t asking about that. 

A. What were you asking ? 

Q. I am asking whether or not the good will of that business in 
Chicago was of any value. 


20—168 


154 KATE W. GCODWIN ET AL. VS. ELEANOR FOX ET AT.., &¢. 


A. No, sir; it was not, because he tried to sell, to get a partner in 
it, and he could not get it; that was what prevented his putting in 
$25,000.00. He wanted something for the good will, and the man 
declined. 

@. When was that? 

A. 1866 or 1867; 1867 is my impression, but I am not positive. 
[t was a gentleman from Boston. 

Q. Is that what you based your opinion on? 

A. Well, I thought the man was right. I advised my brother to 
take him in without any consideration. 

Q. I say is that what you based your opinion on? 

A. No; he wanted I should go into the business with him with- 
out a bonus, and I declined. 

Q. I say is that what you base your opinion on, upon what vou 
have stated ? 

A. Yes; from what I see myself and what this man saw. 

Q. So you are able to swear, are you, that the good will of that 
business was worth nothing? 

A. [am; that is my judgement of it. 
293 Q. How many debts did you pay of I. Willard Fox? 
A. I don’t recollect the number. 

Q. How many thousand dollars’ worth ? 

A. On that compromise ? 

Q. Yes. 

A. I think it was somewhere in the neighborhood of $10,000.00 
or $12,000.00. That is the amount I paid. 

Q@. Did you pay that out of your own resources—all of it? 

A. I did. 

Q. Then all of the debts you paid was paid out of your own re- 
sources ? 

A. No; there was debts of the First National Bank that was paid 
out of the resources of the store—glass. All of the compromise was 
paid out of my own resources. 

@. How much were you worth in 1869, February first ? 

A. Well, sir, I cannot tell the exact amount. 

Q. About how much? 

A. Oh, it would be a mere guess; we did not take an inventory 
for some years. 

Q. $100,000.00 ? 

A. No, sir—in 1869 ? 

@. Yes; in effect? 

A. Oh, yes. 

Judge Woop: Are you asking in respect to Mr. Fox himself or 
the firm of Fox & Co.? 

Mr. McDaip: I ask him in regard to both Fox & Co. and him- 
self. 


Q. You say more than $100,000.00? 

A. I think something more than $100,000.00 at that time. Do 
you want to talk about any shrinkage since? You seem to infer 
that business was always so good. 
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294 @. The business had shrunk up from two or three thou- 
sand dollars to half a million? 
A. No, sir; never was half a million, nor nothing like it. 
Q. A quarter of a million? 
A. No, sir. I want to qualify. In 1869 I was worth over 
$ 100,01 10.00, if I. Willard Fox’- matters were considered worth dollar 
for dollar—the matters which he owed us. That madea great differ- 


ence. 


@. Then you claim that there was about $100,000.00 due you 
from J. Willard Fox ? 

A. No; I claim there was about $70,000.00. 

Q. Didn’t you state Saturday that you threw off $20,000.00 ? 

A. Yes; that left about $70,000.00. 

Q. I am stating what you claimed as a fact. It was in the neigh- 
borhood of $100,000.00. 

A. Yes, sir. 

Q. That is what you claimed? 

A. Yes, sir. 

Q. Then if you regarded that due to the firm that left only three 
or four thousand outside of it? 

A. Oh, yes. I did not say $100,000.00 was all the property we 
had; you asked if it was a quarter of a million, and I said “no.” 

@. I asked you how much you was worth in 1869. 

A. Well, including I. Willard Fox’s indebtedness, I think in the 
neighborhood of $200,000.00 the way that we valued the property. 

Q). So you was w orth $100,000.00 outside of I. Willard’s matter. 
How much of that was Henry W. Fox’-? 

A. Part of the time that he was in business with me he had one- 
fourth interest and part of the time one-third. 

@. Do you know how much glass you shipped on to T. Willard 

Fox from 1865 to 1869? 
295 A. No; Ihave never figured up to know the exact amount. 
Q. Did you ship on more than $100,000.00 worth ? 

A. Yes; a good deal. 

Q. How much more? 

A. Well, I cannot tell; it might have been $150,000.00; it might 
not have been a great deal more than $100,000.00 ; it might have 
been $200,000.00; I cannot tell. I could tell a ood deal by those 
papers you have got there. 

@. You haven’t any personal knowledge? 

A. No,sir; I have not taken any statement of the amount of glass. 

@. You was not anxious to sell glass at that time, were you, out 
here in this country ? 

A. Yes; as anxious as anywhere else, if I could make money. 

Q. But your sales were good? 

A. I could have sold all of the glass to other parties East. 

Q. Without any difficulty whatsoever? 

A. Yes, sir. 

Q. You did not want I. Willard Fox to sell glass for you? 

A. After a short time 
4. Answer my question. 
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A. No. He was the one that 

Q. That is all; you did not want him to do it. 

A. As far as I am concerned I objected for a long time to sending 
on glass. 

(. It was Henry made the arrangement ? 

A. Yes. I objected at first to doing it. 

@. You had had so unsuccessful a deal with I. Willard Fox on 
the 1857 arrangement you was not going into anything with him? 

A. Well, I knew I. Willard pretty well and ought to have known 
better than to do as I did. 

Q. I say that is one of the reasons why the 1857 deal did 
296 notsuit you? 

A. The 1857 deal. We gave him as much as anybody 
else here made of the property. It was just as much as a man 
could do to make a fair, decent living in the business. Conse- 
quently the glass-factory property would not fetch one-quarter what 
it cost to build—not half, anyway. 

Q. That was temporary’? 

A. Yes; the glass business has been down since. Since 1873 it 
has been constantly going down, so that I lost money three years 
ago. As a legitimate business, if I was going to start new with 
$50,000.00 capital, I would not go into the glass business as it has 
been one year with another. 

Q. The glass business must stretch over a period of years in order 
to find good results? 

A. Yes, sir. In 1845 I made money. Then the time we bought 
those works my brother and _ brother-in-law—— 

@. What brother ? 

A. I. Willard; Albert and I furnished the capital ; he was in it; 
he borrowed $2,000.00,and we endorsed papers the same as though 
it was ourown. Wehad glass works at Sand Lake we had been 
running for years, and in three years they lost my brother and 
brother-in-law $9,000.00, which Albert and I had to stand the 
loss of. 

Q. That is, the losses, according to your theory, in the glass busi- 
ness have been on account of the failure of prices, ete. 

A. It was partly that, partly the management. 

Q. Is it not the fact that you are liable to lose on prices going 
down different years, and don’t it take a good while so you can get 
a business of that kind started so as to be successful? Isn’t that 

the fact ? 
297 A. No; not in these times. 

Q. Isn’t it done so? 

A. No; it has not been. 

Q. Do you want a more successful business than a business that 
will start you with $3,000.00 twenty years ago and make you half 
or quarter of a million? Do you want better business than that? 

A. Yes; I would like better business, of course. 

Q. You always sold good glass? 

A. I considered we did. 

Q. Don’t you remember a certain occasion when you had to throw 
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off large amounts to Page and Co. or Alston & Co.? Do you re- 
member that occasion ? 

A. I remember about that occasion very well. 

Q. It was bad glass, wasn’t it ? 

A. No, sir; it was not. | 

(). Packed good, too? 

A. The boxes were a little lacking in straw at the e top edge, and 
they found a broken light in one or two boxes. He said then he 
wanted toshow me glass he had got that was packed right. It was 
packed so tight it was almost impossible to get it out, and there was 
double the broken glass that there was in ours. You cannot trans- 
port glass nor pack ‘glass but that there will be occasionally a broken 
light. 

Q. What did you allow him damages for? 

A. I could not settle with him any other way than to allow him 
five per cent. discount. He had the advantage of me, and he would 
not settle with me on any other terms, and to avoid a lawsuit 
amounting to about $12,000.00 or $15,000.00 I settled it. In fact, 

he wanted to get back where Willard had offered him be- 
298  fore—that is, if I would consent. He wrote to me, but I 

objected, and after I came out he and Mr. Alston wanted to 
get back to the offer, the figure that he gave them; but the glass 
was as good and in as good order as the glass he received from 
other parties—the other that he said was packed so good. If I had 
not wanted money to use I should not have accepted his terms. 

Q. What reply did you make to I. Willard Fox when he stated 
to you two years ago that he wanted you to let them draw out of 
you whatever they could get out of you in this case ? 

A. I told him if I was called upon to testify to what I knew I 
should not volunteer anything in the matter at allagainst him. If 
they called upon me to testify I should testify what I considered the 
truth in the matter. 

Q. He did not want you to testify anything else ? 

A. He did not say that he did; it was immaterial, anyway. 

@. What was your idea of making that volunteer statement if it 
was immaterial ? 

A. They had asked me before this matter came up. 

. In other words, they wanted you 

A. They wanted I should testify in regard to it. 

Q. You told all that you could think of it in the shape of admis- 
sions or statements that might give coloring to the case or direction 
to evidence ? 

A. In regard to that matter 

Q. Did you? 

A. I didn’t want to see him cheat them out of their just rights. 

Q. That ain’t the question. I am asking you to state whether or 
not you did not state to them everything that you could think of 

that would give a sort of coloring to the case or direction by 
299 ~—way of admission or otherwise. 
A. No, sir; I did not intend to do anything of the kind ; 
I did not look up in regard to matters. 
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Q. Iam asking you whether you did not volunteer to testify to 
this matter you testified to Saturday to Goodwin. 

A. No; I did not volunteer. } 

Q. How did you happen to state it? | 

A. I happened to state it to my sister-in-law, Mrs. Goodwin, 
formerly Mrs. Henry Fox. 

Q. You volunteered to tell her about it? 

A. I told her once about it. 

Q. Shortly after you went back from here two years ago? 

A. Oh, no. 

Q. Lately ? 

A. Some time after. 

Q. Within a year after that ? 

A. Yes; I —. it was. 

Q. About a year after yourand I. Willard Fox’s conversation you 
stated to her that if called upon you would state the facts you knew 
in the case, but you would not volunteer anything. Well, now, 
what object had youin making that statement which was not a fact 
in the case? 

A. Well, I suppose one thing, as I said Saturday. He went back 
on my character and reputation as to veracity, and stated in regard 
to the $15,000.00 mortgage, as I understood, that it was for no valid 
consideration. 

Q. Your character was not interfered with at all at the time you 
old Mrs. Goodwin? 

A. Yes; there had been statements made by him that was not, to 
my notion of things, correct at all in the matters. 

Q). Against you ? 
300 A. W rhy, against the concern ; I was one of them. 

Q. The concern has not any moral character, has it, as a 
company ? 

A. Well, the two partners. 

@. You state that you volunteered this statement which is not a 
fact in the case. 

A. I just casually—one time when she mentioned something 
about his statements I mentioned that. They remembered it. She 
had told her present husband with regard to it and he spoke of it. 

Q. You would not have stated it unless he had testified about 

this $15,000.00 mortgage ? 

A. I probably should if Mr. Goodwin had insisted upon it. 

@. I understood you that that was the reason you made this state- 
ment. He testified about this mortgage, you got angry about it, and 
therefore you made this statement? 

A. They had spoken about my coming on here previously,:and I 
told them if they wanted me—either party—they must send a sub- 
poena. 

@. Who brought you on this time? 

A. Mr. Goodwin. 

@. You city your deposition taken twice in this case? 

A. Y es, 

Q. Did ae expect to testify of any new matter this time? 
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A. Yes, sir. 

Q. That you had not testified to in your deposition ? 

A. Yes, sir. 

Q. What new matter? 

A. In regard to these papers I only found a few days ago. 

Q. Is that all you expected to testify to? 

A. That is all I expected to testify to. 
oO] Q. You did not make this voluntary statement in your 
depositions ? 

A. I think not. 

Q. Why not? 

A. I only answered questions that were propounded in writing. 

(. That is all you have answered here, isn’t it ? 

A. No; that was not a written statement. 

Q. Well, these are propounded orally ? 

A. Yes, sir. 

. Were you asked to tell about this matter of I. Willard’- confes- 
sion that you are asked to tell of here? 

A. Yes, sir. 

Q. You considered it a valuable confession and so reported it to 
Mr. Goodwin? 

A. Well, I did not know whether it was a valuable confession or 
not. I thought the papers were sufficient for all practical purposes 
and said so all the time. 

Q. But they overruled you? 

A. No,sir; they did not; they did say anything about that. They 
wanted I should give them in, and I did so. 

Q. But you came out here to testify in regard to these two papers, 
Exhibit “A” and Exhibit “B;” that is what you came out for? 

A. Yes; that is what I came out for. 

@. You was angry when you started ? 

A. No; I had got over it. I felt a little angry when I first heard 
heard of the matter. I cannot hold anger. 

(). When did you cease to have those pleasant bretherly feelings ? 

A. I wanted to meet him here Saturday—looked for him here 

to-day. 
002 Q. When did you commence to entertain bitter feelings to- 
wards I. Willard Fox? 
A. Oh, I did not entertain bitter feelings; it was only just for the 
moment—for a little time. It passed off. , 

Q. Did you commence to entertain those bitter feelings within a 
couple of months back ? | 

A. Oh, I say I don’t intend to hold any bitter feelings against 
him. 

Q. You did have? 

A. As I say I did—for the passing moment. 

Q. You feel as kindly as ever? 

A. Perhaps not quite as kindly as ever. I would like to see the 
man. My feelings are not just the same towards him as they were 
one time. | 
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Q. Those pleasant feelings have been generated within three or 
four months back ? 

A. Well, you might say there has been some increase. 

Q. I want to ask you, Mr. Fox, this question: Whether you have 
manifested any particular interest in the conduct of this case? 

A. Nothing more than I would like to see justice and right take 
place. 

Q. I want to know whether you have manifested interest in the 
fate of this case. 

A. No; I have taken no especial interest in it. 

@. Haven’t you consulted with and aided the complainant in ber 
case? 

A. Not to any extent at all. 
@. What do you mean? 
A. Well, if she asked me any particular thing I would answer 


@. When you say not to any extent you mean to any consider- 
able extent ? 
005 A. Yes; I mean I would answer anything she asked me, 
for she had some one else to attend to it. 

Q. How many consultations have you had ? 

A. Oh, very few indeed. 

(. Half a dozen or more? 

A. There might have been half a dozen short talks. She lived in 
Brooklyn and I at Durhamyille. 

Q. Did you go down to Brooklyn, or did Mr. Goodwin call upon 
you ? 

A. Mr. Goodwin and Mrs. Goodwin have been up to Durhamville. 
[ have not been down but once since they lived there, and then there 
was not much of anything — about it when I was there. 

@. They looked up all the old papers while they were at Durham- 
ville? 

A. They have asked me from to time and wanted I should do so, 
but I have put it off. At length I found some papers, which I gave 
to them. Mr. Goodwin came there, I think, two or three times 
about it. 

@. You found them? 

A. Yes; they were at different places, packed away in an old 
pigeon-hole, in an old envelope. I did not come across them till I 
thought of this Starr matter, after he said this $15,000.00 was no con- 
sideration. I went to work to look for the Starr papers, and I came 
across that and the contract or agreement, or settlement, I call it, in 
1862. 

Q. He signed about anything you wanted him to sign? 

A. No, sir; he was pretty careful looking over what he signed. 

@. But you always succeeded in getting him to sign ? 

A. No, sir; there’s many a thing he would not sign. 

Q. But most always you got things signed ? 
304 A. No; not most always, if the thing was not correct; if 
he saw it was correct he signed. 

Q. If he thought it was not correct he would not? 
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A. If he thought it was not correct he would not. 

Q. You did not want him to sign unless it was? 

A. No, sir. 

Q. I say, then, you succeeded in getting him to sign anything 
you wanted him to? 

A. Not if it was not correct. 

Q. Did you want him to sign anything that was not correct ? 

A. No, sir. 

Q. I want to know whenever you presented papers to him that he 
would not s*--n them. 

A. I don’t know that I ever have; not to my knowledge. 

(. He had great confidence in you, didn’t he? 

A. Yes, sir. 

Q. The family were altogether men of at least if not more than 
ordinary ability ? 

A. I am not the proper one to judge. 

@. You may leave yourself out. I say they had capacity for 
business ? 

A. Yes; had capacity. 


Redirect examination by Judge Woop: 


@. Do you desire to make any explanations as to your previous 
testimony? If you do you may now do so. | 
_A. Mr. MeDaid asked me on Saturday if there was any writings, [ 
believe, between Henry and myself. There was a writing— 
o0do a dissolution of the partnership and how the property was to 
be divided—which was drawn up by my brother Albert, the 
eldest of the family; made without making any inventory; made a 
lumping division, which we accepted—both of us—and among the 
portion of it that Henry was to take was this property in question. 
Kach of us took without recourse. 


Signature waived by consent. 
EXH1pBit “A.” 


Fox & Co. have this day paid for me to Chas. J. Starr, New York, 
nineteen hundred and forty-nine ;°,4; dollars cash and given their 
notes for twenty-three hundred and three ;'3; dollars, due Jan’y 
Ist, 1863; also their note for thirty-one hundred and five dollars, 
due July Ist, 1863, and their ace’t against me for fifty-two hundred 
and eighty-four 382, dollars, for which I am to make out and send 
them a mortgage on my Lake Zurich farm as follows: Mortgage to 
be for twelve thousand dollars,.dated April Ist, 1862. Payments as 
follows: All that Fox & Co. may advance to me above twelve thou- 
sand dollars to be paid on or before the Ist April, 1863, with the 
interest on the twelve thousand dollars, and each year thereafter to 
pay two thousand dollars on the principal and the interest on what 
may be due on said mortgage. 

All the old matters between S. H. & I. W. Fox that have been 
collected up to this date are settled up. The balance are in the hands 
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of S. H. Fox, for which he is to account to I. W. Fox for half of 
what may hereafter be collected. 
306 I. WILLARD FOX. 
FOX & CO. 


é¢ B 1) 


EXHIBIT . 


New York, April 11th, 1862 


Received of Mr. J. Willard Fox & Fox & Co. nineteen hundred 
& forty-nine 5%; dollars cash and their notes due January Ist, 
1863, for twenty-three hundred & three ;3,3, doll’s, and July 1st, 
1863, for thirty-one hundred « five doll’s, which, when paid, will 
be in full payment of judgement rendered vs. him in my favor in 
northern district of Illinois United States circuit court, Feb’y 19, 
1862, for $6,690.21 and fees and interest. 

CHARLES J. STARR. 


5. The deposition of I. Willard Fox, taken on the 2nd day of 
November, 1878, which is as follows: 


307 Master’s Report. 


In the Cireuit Court of the United States for the Northern District 
of Illinois. 


Kate W. Fox, Complainant, 
US. 
J. WILLARD Fox and ELgeanor Fox, Defendants. 


T'o the honorable the judges of the said court: 


The above-entitled cause having been referred to me as master in 
chancery of the said court by an order of the said court heretofore 
entered herein, I do hereby report that, having notified the parties 
interested that a hearing for the purposes in said order expressed 
would be had before me at my office, in Chicago, on the second (2d) 
day of November, A. D. 1878, I was attended on that day by F. Sackett, 
Esquire, of counsel for complainant, and by Messrs. McDaid and 
Knight, of counsel for defendants, and also by J. Willard Fox, who 
testified herein, and whose testimony was duly taken, and together 
with the documents referred to therein is hereto annexed and made 
a part hereof. 

All of which is respectfully submitted. 

Dated at Chicago, July 8th, 1880. 

H. W. BISHOP, 


Master in Chancery of the Circuit Court of the 
United States for the Northern District of Illinois. 
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308 In the Circuit Court of the United States for the Northern 
District of Illinois. 


Kate W. Fox, Complainant, 
v8. 
J. WiLttARD Fox et al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Saturday, the second day of November, A. D. 1878. 


Present: Fred. Sackett, Esq., counsel for complainant, and McDaid 
and Knight, counsel for defendants. 


J. WILLARD Fox, a witness on behalf of the complainant, being 
first duly sworn, was examined in chief by Mr. Sackett, and deposes 
and says as follows: 

Q. Will you examine this paper shown you, purporting to be a 
deed from yourself and wife to Samuel H. Fox, bearing date on the 
20th day of February 1869, and state, if you know, whether any 
deeds have been made to the persons mentioned in the exception 
written upon the margin of the 4th page of that deed, and, if so, to 
how many (handing witness paper) ? 

A. Well, part of them have been deeded. ‘They were left. The 
deeds were not made at that time, but agreed to be, and part of them 

have been deeded, and there is one parcel that I had sold to the 
009 ~=parties, but had not deeded. Since then they were bought 

back. About the same time—I don’t remember—I bought 
‘that back and paid for—I don’t remember now how much it was. 

Q. Now, I will ask you do you remember whether, under that 
clause, you made a deed to the trustees of schools of town. 48, 
range 10? 

A. That was done before this took place. 

(). That was done before that ? 

A. Yes, sir. 

Q. Do you remember whether you made a deed to John Meyer 
for any portion under that? 

A. I do; yes, sir. 

@. ‘To Lewis Ficke? 

A. Yes, sir; I did. 

Q. To John Rhoder? 

A. I did. 

Q. Did you make a deed to Allen Jones? 

I did; I think that was done before this (indicating); I won’t 
be positive, though. 

Q. How did you come to make the deed to John Rhoder ? 

A. John Grinner purchased it, and he sold to Rhoder before the 
deed was given, and I gave the deed direct to Rhoder. 

(¥. Are there any other persons mentioned there that you have 
not made deeds to? 

A. Martin and Myers. I purchased their interest in it afterwards. 
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Q. Then are there any of those contracts referred to there that 
are now outstanding as against you that are mentioned on 
010 on that margin? 
A. No, sir; they are all settled. 

Q. Do you remember how much you paid to Martin and Myers 
for the interest which they had ? 

A. No, sir; I don’t. It seemed to me it was $250.00; I won’t be 
positive about that. 


Counsel for complainant introduced a certified copy of a deed 
from J. Willard Fox to Allen Jones, dated the 2d day of February, 
1867. 

Also a certified copy of a deed to John Roder, Jr., bearing date 
the 3lst day of July, 1875, from J. Willard Fox and Eleanor, his 
wife. 

Also a certified copy of a deed to Louis Ficke from J. Willard 
Fox and Eleanor, his wife, bearing date on the 3rd day of March, 
1877. 

Also a certified copy of a deed to John Myer, made by J. Willard 
Fox and Eleanor, his wife, bearing date of the 10th day of August, 
1875. 

Also a deed from J. Willard Fox and wife to the trustees of 
schools, town. 43, range 10, bearing date the 7th day of February, 


Also the deed first referred to by the witness, made by himself 
and wife to Samuel H. Fox, bearing date the 20th day of February, 
1869. | 
oll Also a deed from Samuel H. Fox and wife to Henry W. 
Fox, bearing date the 25th day of September, 1875. 
Also a deed from Samuel H. Fox and wife to Henry W. Fox, 
bearing date the 25th day of September, 1875. 
Counsel for defendant objects to the introduction of each of the 
certified copies and to each of the original deeds offered in evidence 
on the ground that they are incompetent and immaterial. 


Mr. SAcKETT: Was your contract with Martin and Myers in 
writing ? 

A. That I could not teil you. 

Q. Do you remember what property it was ? 

A. Yes, sir. 

Q. Could you describe it—where it is? 

A. Well, it lays east of Ficke’s. The strip runs along down the 
side of the road—a little narrow strip running along down the side 
of the road. 

@. How many acres? 

A. I could not tell you ; I never surveyed it. 

Q. Was it one acre or twenty ? 

A. It don’t amount to five acres, anyway. I should not think 
any more than that; it don’t that. It is a little narrow strip down 

the road. | 
312 Q. Was it all uniform, the width of the road ? 
A. No. Some of the lots were narrower. I don’t remem- 
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ber exactly. It is a little strip that don’t amount to much one way 
or the other. 


Counsel for defendant does not object to the introduction of the 
copies of deeds for the reason that there has been no foundation laid 
for the introduction of then. 


Mr. SAckETT: The testimony-in-chief in the complainant’s case is 
now ended, except I may want to introduce a copy of the will from 
Hen. W. Fox to the complainant. 


O13 This indenture, made this twentieth day of February, in the 

year of our Lord one thousand eight hundred and sixty-nine, 
between J. Willard Fox and Eleanor, his wife, of Lake Zurich, Lake 
county, Illinois, parties of the first part, and Samuel H. F OX, of Dur- 
haniville, State of New York, party of the second part, witnesseth : 
That the said parties of the first part, for and in consideration of the 
sum of fifty thousand ($50,000.00) dollars in hand paid by the said 
party of the second part, the receipt whereof is hereby acknowledged, 
and the said party of the second part forever released and discharged 
therefrom, have granted, bargained, sold, remised, released, conveyed, 
aliened, and confirmed, and by these presents do grant, bargain, sell, 
remise, release, convey, alien, and confirm, unto the said party of the 
second part and to his heirs and aSSIgNs forever all the following- 
described lot, piece, or parcel of land situate in ag county of Lake 
and State of Tllinois, described as follows, to wit: That part of sec- 
tion- seventeen (17), eighteen (18), and (20) tel in township (43) 
forty-three, range (10) ten east, of the (5d) third principal meridian, 
described as follows: Beginning at the quarter-section stake one hun- 
dred fifty-nine and a half rods north of southeast corner of section 
twenty, and running west fifty-six rods; thence north thirty-four 
degrees west ninety-five rods to the north line of the southwest 

quarter of the northeast quarter of section twenty, which 
ol4 point would be fifty and three-fourth-rods from the northwest 

corner of the southwest quarter of the northeast quarter of 
section twenty; thence north thirty-four degrees west thirty rods; 
thence north fifty and a half degrees west forty-three and a half 
rods to the west line of the northwest quarter of ne northeast quarter 
of section twenty ; thence north fifty and a half degrees west twenty- 
four and a half rods to a cedar stake, and thence north sixty-nine 
degrees east to the north dine of section twenty; thence east four 
rods eighteen links to the center of section twenty; thence north 
forty eight degrees east thirteen and a half rods; thence north thirty- 
two degrees east twenty rods; thence north forty-three degrees east 
twenty-two rods ; s; thence north seven degrees east thirty rods; thence 
north sixty-six ; degrees west twenty-five rods; thence north thirty- 
one degrees west forty rods; thence north sixty-two degrees west 
seventy-eight rods to the north line of the southeast quarter of the 
southwest quarter of section seventeen ; thence west to the northwest 
corner of the southeast quarter of the southwest quarter of section 
seventeen ; thence south to the north line of section twenty; thence 
west to the southwest corner of section seventeen; thence north to 
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the northwest corner of the northwest quarter of tle southwest 
quarter of section seventeen ; thence east to the east line of section 
seventeen ; thence south to the southeast corner of the south- 
old ast quarter of the northeast quarter of section twenty to the 
place of beginning, more particularly described as follows: 
The east half of the northeast quarter of section twenty, except two 
acres seventy-one rods in the southwest corner, together with four 
acres and twelve rods of the northeast corner of the southwest quar- 
ter of the northeast quarter of section twenty; also the northwest 
quarter of the northeast quarter of section twenty, except eight acres 
ninety-seven rods off the southwest corner; also two acres and 
ninety-six rods (exeept one hundred and twenty rods) in the north- 
east corner of the northeast quarter of the northwest quarter of sec- 
tion twenty; also the east half of the southeast quarter of section 
seventeen ; also the west half of the southeast quarter of section 
seventeen (except sixteen and one-fourth acres off the west side, as 
indicated by timber); also the northeast quarter of the southwest 
quarter of section seventeen (except seven and a half acres off the 
south side, as indicated by timber); also the west half of the south- 
west quarter of section seventeen ; also thirty- two acres of land off 
the east side of the northeast quarter of the southeast quarter * 
section eighteen; also thirty acres off the east side of the southea 
quarter of northe: ist quarter, section eighteen ; also the aginens 
quarter of the northw est quarter of section seventeen (except 
016 three acres off the north side, to be divided by an east and 
west line); also the west half of the southwest quarter of sec- 
tion twenty ; also the west half of the land on the lake shore on the 
southwest quarter of the northwest quarter of section twenty, to be 
equally divided by a north and south line running to the Jake. 
The amount of land conveved is supposed to be five hundred and 
thirty-five acres of land, more or less, this deed being intended to 
convey to the party of the — part the same premises conveyed 
to one certain Charles J. Starr by Daniel A. Baldwin and wife by 
deed bearing date the twenty-first day of June, one thousand eight 
hundred and forty-nine, excepting and reserving from the above- 
granted premises such portions thereof as the said party of the first 
part may have previously sold or agreed to sell to Allen Jones, John 
Myers, John Gimich, and Fick, Martin & Myers, and one acre sold 
for town and school purposes, together with all and singular the 
hereditaments and appurtenances thereunto belonging or in any- 
wise appertaining, and the reversion and reversions, remainder and 
remainders, rents, issues, and profits thereof, and all the estate, right, 
title, interest, claim, or demand whatsoever of the said parties of the 
first part, either in law or equity, of, in, and to the above- 
817 bargained premises, with the hereditaments and appurte- 
nances : 

To have and to hold the said premises above bargained and de- 
scribed, with the appurtenances, unto the said party. of the second 
part, his heirs and assigns, forever; and the said J. Willard Fox, 
party of the first part, for himself, his heirs, executors, and admin- 
istrators, doth covenant, grant, bargain, and agree to and with the 


—_— 
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said party of the second part, his heirs and assigns, that at the time 
of the ensealing and delivering of these presents he is well seized of 
the premises above convey ed as of a good, sure, perfect, absolute, 
and indefeasible estate of inheritance in law, in fee simple, and 
has good right, full power, and lawful authority to grant, bargain, 
sell, and convey in manner and form aforesaid, and that the same 
are free and clear from all former and other grants, bargains, sales, 
liens, taxes, assessments, and incumbrances of ‘what hind and nature 
soever; and the above-bargained oe ‘mises in the quiet and peace- 
able possession of the said party of the second part, his heirs and 
assigns, against ail and every other person or persons lawfully 
claiming or to claim the whole or any part thereof the said party of 
the first part shall and will warrant and forever defend; and the 
said J. Willard Fox and Eleanor, his wife, parties of the first 
318 part, hereby expressly waive and release any and all right, 
benefit, privilege, advantage, and exemption under and by 
virtue of any and all statutes of the State of Illinois providing for 
the exemption of homesteads from sale on execution or otherwise, 
and especially under the act entitled “An act to exempt homesteads 
from sale on execution,” passed by the General Assembly of the 
State of Illinois A. D. 1851 and approved February 11th, A. D.1851, 
and an act entitled “An act to amend an act entitled ‘An act to 
exempt homesteads from sale 6n execution, ” passed by said As- 
sembly A. D. 1857 and approved February 17th, A. D. 1857. 
In witness whereof the said parties of the first part have hereunto 
set their hands and seals the day and year first above written. 
J. WILLARD FOX. [ SEAL. | 
KLEANOR FOX. | SEAL. | 


Signed, sealed, and delivered in presence of— 


GEO. 8S. HOUSE. 


STaTE OF ILLINOIS, County of Cook, City of Chicago: 


I, John Magoun, a notary public in and for the city of Chicago, 
in said county, in the State aforesaid, do hereby certify that J. Wil- 
lard Fox and Eleanor Fox, his wife, who are personally 
319 known to me as the persons whose names are subscribed to 
the within warranty deed as having executed the same, ap- 
peared before me this day in person and acknowledged that they 
signed, sealed, and delivered the said instrument of writing as their 
free and voluntary act for the uses and purposes therein set forth, 
and thereby conveyed all their right, title, and interest in and to 
the premises described in said warr: inty deed, and expressly waived 
and released all right, claim, benefit, privilege, advantage, and ex- 
emption under any ‘and all homestead exemption laws, so called. 
And the said Eleanor Fox, wife of the said J. Will: rd Fox, hav- 
ing been by me examined separate and apart and out of the hearing 
of her husband, and the contents and meaning of the said warr anty 
deed having been by me made known and fully explained to her, 
together with all her rights and privileges under the homestead ex- 
emption laws, so called, of the State of Illinois, acknowledged that 
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she had freely and voluntarily executed the same and relinquished 
her dower and all right, title, and interest to the lands and tene- 
ments therein mentioned, and expressly waived and released all 
right, claim, benefit, privilege, advantage, and exemption 
320 under any and all homestead exemption laws, so called, with- 
out the compulsion of her said husband, and that she does 
not wish to retract the same. 

Given under my hand and official seal this twentieth day of Feb- 
ruary,in the year of our Lord one thousand eight hundred and 
sixty-nine. | 

[SEAL ] JOHN MAGOUN, 
Notary Public. 
[U.S. int. rev. stamps, 50c, cancelled. ] 


321 This indenture, made this second day of February, in the 

year of our Lord one thousand eight hundred and sixty- 
seven, between J. Willard Fox, of the town of Ela, county of Lake 
& State of Illinois, party of the first part, and Allen Jones, of the 
same place, party of the second part, witnesseth : 

That the said party of the first part, for and in consideration of 
the sum of two hundred ($200) dollars in hand paid by the said 
party of the second part, the receipt whereof is hereby confessed and 
acknowledged, and the s said party of the second part forever released 
and discharged <estieti have remised, released, sold, conveyed, 
and quitclaimed, and by these presents doth remise, release, sell, 
convey, and quitclaim, unto the said party of the second part, his 
heirs and assigns, forever all the right, title, interest, claim, and de- 
mand which the said party of the first part has in and to the fol- 
lowing-described lot or parcel of land, to wit, situate, lying, and be- 
ing in the county of Lake and State of Illinois: Beginning at a 
cedar stake mentioned in deeds of Paine, Baldwin, and others on 
the northeast part of the northwest quarter of section No. twenty 
(20), town. No. (438) forty-three, range No. (10) ten east, thence south 
twenty-one (21°) degrees east fifty (50) links; thence north sixty- 

nine (69) degrees east three (3) chains and nine links; thence 
‘022 ~=— north twenty-one (21) degrees west fifty (50) links; thence 
| north forty-three (433) and a half — west four chains and fifty 
links; thence south sixty-nine (69) degrees west three (3) chains and 
forty (40) links; thence south thirty-five degrees (85°) east to the 
place of beginning ; to have and to hold the same, together with 
all and singular the appurtenanees and privileges thereunto belong- 
ing or in anywise thereunto appertaining, and all the estate, right, 
title, interest, and claim whatever of the said party of the first part, 
either in law or equity, to the only proper use, benefit, and behoof 
of the said party of the second part, his heirs and assigas, forever. 

In witness whereof the said party of the first part hereunto set- — 
hand and seal the day and year first above written. 

J. WILLARD FOX. [skat. 
ELEANOR FOX. Posy 


Signed, sealed, and delivered in presence of— 


[U. 5S. rev. stamp, 50c., cancelled. ] 
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Spare or ILLIN NOIS, |... 
Cook County, ea 


I, Homer Willmarth, a notary public in and for the town of Bar- 

rington, in said county, in the State aforesaid, do hereby certify 

that J. Willard Fox & Eleanor Fox, personally known to 

023 meas the same persons whose names are subscribed to the 

annexed instrument of writing, appeared before me this.day 

in person and acknowledged that they signed, sealed, and delivered 

the said instrument of writing as their free and voluntary act for the 
uses and purposes therein set forth. 

And the said Eleanor Fox, wife of the said J. Willard Fox, having 
been by me examined sep: irate and apart and out of the hearing of 
her husband, and the contents and meaning of the said instrument 
of writing having been by me fully made known and explained to 
her, acknowledged that she had freely and voluntarily executed 
the same and relinquished her dower and and all right, title, and 
interest to the lands and tenements therein mentioned without the 
compulsion of her said husband, and that she does not wish to re- 
tract the same. 

Given under my hand and notarial seal this 9th day of Feb’y, A. 
D. 1867 | 

[NUTARIAL SEAL. |] HOMER WILLMARTH, 
| Notary Public. 


STATE OF ILLINOIS, | orn 
‘ ee: 
Lake County, Jj 


[, Wilham J. Lueas, clerk of the circuit court and ex officio re- 

corder in and for said county, in the State aforesaid, do hereby cer- 

tify the foregoing to be a true and correct copy and transcript 

324 from the records of my office of the record of an instrument 

in writing which was filed for record on the 25th day of 
February, A. D. "1867, and recorded in vol. 37 of Deeds, page 567. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at Waukegan, in said county, this 31st day of 
October, A. D. 1878. 

[SEAL. | W. J. LUCAS, Clerk. 
325 This indenture, made this thirty-first day of July, in the 
year of our Lord one thousand eight hundred and seventy- 
five, between J. Willard Fox and Eleanor C. Fox, his wife, of the 
town of E la, county of Lake, and State of Illinois, party of the first 
part, and John Roder , Jr., of the same place, party of the second 
part, witnesseth: 

That the said party of the first part, for and in consideration of 
eight hundred dollars in hand paid by the said party of the second 
part, the receipt whereof is hereby acknowledged, and the said party 
of the second part forever released and discharged therefrom, have 
remised, released, sold, conveyed, and quitclaimed, and by these 
presents do remise, release, sell, convey, and quitclaim, unto the said 
party of the second part, his heirs and assigns, forever all the right, 
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title, interest, claim, and demand which the said party of the first 
part have in ‘and to the following-described lot, piece, or parcel of 
land bounded as follows, to wit: Commencing at the north quarter- 
section corner of section twenty (20), tow nship forty-three (45), range 
ten (10), thence west on the quarter-section line seventy-five (75) 
links; thence south forty-four (44°) degrees east (var., 4}°) 1 chain 
sixty-three (63) links to the road at a point fifty (50) links from the 
northerly line of road; thence north sixty-eight and a half (683°) 
degrees east along road 1 chain and thirty two (82) links to point 
fifty (50) links south of north line of road; thence north 
326 twenty-two (22) degrees west 1 chain and sixty-seven. (67) 
links to stone corner; thence south forty-eight (48°) degrees 
west 1 chain and thirty (30) links to quarter-section corner and place 
of beginning, situated in the county of Lake and State of Illinois: 
To have and to hold the same, together with all and singular the 
appurtenances and privileges thereunto belonging or in anywise 
thereunto appertaining, and all the estate, right, title, interest, and 
claim whatever of the said party of the first part, either in law or 
equity, to the only proper use, benefit, and behoof of the said party 
of the second part, his heirs and assigns, forever. 
In witness whereof the said party of f the first part hereunto set 
their hands anc seals the day and year above written. 
J. WILLARD FOX. [seat] 
ELEANOR C. FOX. [sEat.] 


Signed, sealed, and delivered in presence of— 


H. WILLMARTH. 


STATE OF ILLINOIS, | 3 


> 


Cook County, J 


I, Homer Willmarth, a notary — in and for the said county, 
in the State aforesaid, do hereby certify that J. Willard Fox and 
Eleanor ©. Fox, his wife, personally known to me to be the same 
persons whose names are subscribed to the foregoing instrument, 
appeared before me this day in person and acknowledged that 
they signed, sealed, and delivered the said instrument as their 
free and voluntary act for the uses and purposes therein set 
forth, including the release and waiver of the right of homestead. 

Given under my hand and notarial seal this thirty-first day of 
July, A. D. 18785. 

[NOTARIAL SEAL. ] HOMER WILLMARTH, 
Notary Public. 


> ae 
327 


rae | 


STATE OF ILLINOIS, } oy 
Lake County, ) ara 


I, William J. Lucas, clerk of the circuit court and ez officio recorder 
in and for said county, in the State aforesaid, do hereby certify the 
foregoing to be a true and correct copy and transcript from the 
records of my office of the record of an instr _ in writing which 
was filed for record on the 16th day of October, A. D. 1875, “and re- 
corded in vol. 49 of Deeds, page 282. 
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In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at Waukegan, in said county, this 3lst day of 
October, A. D. 1878. 

[SEAL. ] W. J. LUCAS, Clerk. 


O28 This indenture, made this third day of March, in the year 

of our Lord one thousand eizht hundred and seventy-seven, 
between J. Willard Fox and Eleanor C., his wife, of the county of 
Lake, and State of Illinois, party of the first part, and Louis Ficke, 
of the town of Ela, of the county and State aforesaid, party of the 
second part, witnesseth : 

That the said party of the first part, for and in consideration of 
the sum of two hundred and fifty dollars in hand paid by the said 
party of the second part, the receipt whereof is hereby acknowl- 
edged, and the said party of the second part forever released and 
discharged therefrom, have remised, released, sold, conveyed, and 
quitel: Limed, and by these presents ‘do remise, release, sell, convey, 
and quitclaim, unto the said party of the second part, his heirs and 
assions, forever all the right, title, interest, claim, and demand which 
the said party of the first part hath in and to the following-described 
lot, piece, or parcel of land, to wit: Commencing ata point north 
forty -elght (48°) degrees east one ehain and thirty links (1.: 30) from the 
south quarter-section corner of section seventeen (17), township forty- 
three (43), range ten (10), thence north forty-eight (48°) degrees east 
along the line of land conveyed by John Robertson to the aforesaid 

Lewis Ficke, party of the second part, two (2) chains; thence 
929 ~~ south tw enty- two (22°) degrees east two (2) nH ains and thirty- 

five (55) links to road at a point fifty(50) links south of north 
line of road; thence south sixty-eight (68°) degrees west along road 
one (1) chain and eighty-seven (87) links to the corner of land owned 
by John Roder r ; thence north twenty-two (22°) degrees west on the 
aforesaid Roder’s line one (1) chain and sixty- three (63) links to the 
place of baghaiiies containing about three- eighths (2) of an acre of 
land, be the same more of less, and situated at Lake Zurich, Lake 
county, and State of Illinois: 

To have and to hold the same, together with all and singular the 
appurtenances and privileges thereunto belonging or in anywise 
thereunto appertaining, and all the estate, right, title, interest, and 
claim whatever of the said. party of the first. part, either in law or 
equity, to the only proper use, benefit, and behoof of the s said party 
of the second part, his heirs and assigns, forever. 

In witness whereof the said party of the first part hereunto set 
their hands and seals the day and year above written. 

J. WILLARD FOX. psear.] 
ELEANOR C. FOX. |[sEAL. | 


Signed, sealed, and delivered in presence of— 
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STATE OF ILLINOIS, | ee 
Lake County, f° 


I, C. T. Blair, a justice of the peace in and for the said county, in 
the State aforesaid, do hereby certify that J. Willard Fox and 
330 Eleanor C. Fox, personally known to me to be the same per- 
sons whose names are subscribed to the foregoing instrument, 
appeared before me this day in person and acknowledged that. they 
signed, sealed, and delivered the said instrument as their free and 
voluntary act for the uses and purposes therein set forth, including 
the release and waiver of the right of homestead. 
Given under my hand and seal this twenty-fourth day of March, 


A. DD. TST. 
C. T. BLAM, J. £. 


STATE OF ILLINOIS, | “es 
Lake County, Wee 


I, William J. Lueas, clerk of the circuit court and ex officio recorder 
in and for said county, in the State aforesaid, do hereby certify the 
foregoing to be a true and correct copy and transcrict from the ree- 
ords of my office of the record of an instrument in writing which 
was filed for record on the 24th day of May, A. D. 1877, and recorded 
in vol. 49 of Deeds, page 350. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at Waukegan, In said county, this 31st day of 
October, A. D. 1878. 


[ SEAL. ] W. J. LUCAS, Clerk. 
ool This indenture, made this tenth day of August, in the year 


of our Lord one thousand eight hundred and seventy-five, 
between J. Willard Fox & Eleanor C. Fox, his wife, of the town of 
Ela, county of Lake, & State of Illinois, party of the first part, and 
John Myers, of the same place, party of the second part, witnesseth : 

That the said party of the first part, for and 1n consideration of one 
hundred dollars in hand paid by the said party of the second part, 
the receipt whereof is hereby acknowledged, and the said party of 
the second part forever released and discharged therefrom, has re- 
mised, released, sold, conveyed, and quitclaimed, and by these 
presents do remise, release, sell, convey, and quitclaim, unto the 
said party of the second part, his heirs and assigns, forever all the 
right, title, interest, claim, and demand which the said party of the 
first part has in and to the following-described lot, piece, or parcel of 
land, to wit, bounded as follows, to wit: 

Commencing on 8. line sec. (17) seventeen, T. (48) forty-three, R. 
(10) ten, (75) seventy- five links west of the south quarter-sec. corner 
of said sec., thence west on sec. line one chain and forty-three (43 
links; thence S. (69) sixty-nine degrees west (91) ninety- -one links ; 
thence S. (384) thirty-eight & one-half degrees E. (2) two chains & 

(17) seventeen ‘links to road at point (50) fifty links 8. of N. line 
332 of road; thence N (683) sixty-eight and one-half — E. in road 
(2) two chains & (22) twenty-two links to corner of line, owned 
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by John Roder; thence N. (44) forty-four degrees W. along Roder’s 
line (1) one chain & (68) sixty-three links to the place of beginning, 
situated in the county of Lake and State of Illinois: 

‘To have and to hold the same, together with all and singular the 
appurtenances and privileges thereunto belonging or in anywise 
thereunto appertaining, and all the estate, right, title, interest, and 
claim whatever of the said party of the first part, either in law or 
equity, to the only proper use, benefit, and behoof of the said party 
of the second part, his heirs and assigns, forever. | 

In witness whereof the said party of the first part hereunto set 
their hands and seals the day and year first above written. 

WILLARD FOX. [sear.] 
WLEANOR C. FOX. [sear] 


Signed, sealed, and delivered in presence of— 


STATE OF ILLINOIS, | ; 
’ F s 
, Cook County, ff 


[, Homer Willmarth, a notary public in and for the said county, 
in the State aforesaid, do hereby certify that J. Willard Fox and 
Eleanor C. Fox, his wife, personally known to me to be the same 
persons whose names are subseribed to the foregoing instrument, 

appeared before me this day in person and acknowledged 

333 that they signed, sealed, and delivered the said instrument as 

their free and voluntary act for the uses and purposes 
therein set forth, including the release and waiver of the right of 
homestead. 

Given under my hand and notarial seal this fourteenth day of 
August, A. D. 1875. 

[NOTARIAL SEAL. ] HOMER WILLMARTH, 
Notary Public. 


STATE OF ILLINOIs, | a 
Lake County, cc. 


I, William J. Lueas, clerk of t m circuit court and ex officio recorder 
in and for said county, in the State aforesaid, do hereby certify the 
foregoing to be a true and correct copy and transcript | rom the ree- 
ords of my office of the record of an instrument in writing which 
was filed for record on the 20th day of March, A. D. 1875, and re- 
corded in vol. 49 of Deeds, page 315. 

In testimony whereof | have hereunto set my _ and affixed the 
seal of said court, at Waukegan, in said county, this 31st day of 
October, A. D. 1878. 

[SEAT. ] W. J. LUCAS, Clerk. 


30 This indenture, made this seventh day of February, in the 
year of our Lord one thousand eight hundred and sixty- -five 

between Isaac Willard Fox and Eleanor lox, his wife, of the county 

of Lake and State of Illinois, party of the first part,and The Trustees 
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of Schools for Township Forty-three North, Range Ten East, in the 
county and State aforesaid, the party o f the second part, witnesseth : 

That the said party of the first part, for and in consideration of 
the sum of five dollars in hand paid by the said party of the second 
part, the receipt whereof is hereby acknowledged, and the said party 
of the second part forever released and discharged therefrom— 


[In pencil:] (Description partly torn.) 


O00 This indenture, made this twenty-fifth day of September, 
in the year of our Lord one thousand eight hundred and seyv- 
enty-five, bet tween Samuel H. Fox and Emma B. Fox, his wife, of 
Durhamy lle, Oneida county, and State of New York, parties of the 
first part, and Henry W. Fox, of the same place, party of the second 
part, witnesseth : That the said parties of the first part, in consider- 
ation of the sum at fifty thousand ($50,000) dollars to them duly 
paid, have sold and by these presents doth grant and convey to the 
said party of the second part, his heirs and assigns, all those certain 
lots, pieces, or parcels of land situated in the county of Lake, State 
of Illinois, and described as follows: That part of section- seventeen 
(17), eighteen (18), oy etal gs (29), in township forty-three (#8), 
range ten (10) east, of third (8d) principal meridian, eve gna 
follows: Beginning “a we qui sine -section stake one hundred &« fifty- 
nine Wa half (1591) rods north of southeast corner of section tw = 
(20), it running west fifty-six (56) rods; thence north thirty-four 
(34°) degrees west ninety-five (95) rods to the north line of the south- 
west quarter of the northeas ’ st of section twenty (20), which 
point would be fifty and three-fourths (50%) rods from the north- 
west corner of the southwest quarter of the northeast quarter of section 
twenty (20); thence north thirty-four degrees west thirty (30) 
936 rods; thence north fit ity and a half (501°) degrees west forty- 
three and one-half (43!) rods to the west line of the northwest 
quarter of the northeast qu: arter of section tw enty; thence north fifty 
and a half (503°) degrees west twenty-four and a half (241) rods toa 
cedar stake, and thence wa sixty-nine (69°) degrees east to the 
north line of section twenty (20); thence east four (4) rods & eighteen 
(18) links to the center of ra twenty (20) ; thence north forty- 
eight (48) degrees east thirteen and a half (133) rods; thence north 
thirty -two (32°) ) degrees east twenty (20) rods ; thence north forty- 
three (48°) degrees east twenty-two (22) rods; thence north seven (7°) 
degrees east thirty (80) rods; thence north sixty-six (66°) degrees 
west twenty-five rods; thence north thirty-one (31°) degrees west 
forty (40) rods; thence north sixty-two (62°) degrees west seventy- 
eight (78) rods to the north line of the southeast quarter of the south- 
west quarter of section seventeen (17); thence west to the northwest 
corner of the southeast quarter of the south west quarter of section 
seventeen (17); thence south to the north line of section twenty (20) ; 
thence west to the southwest corner of section seventeen (17); thence 
north to northwest corner of the northwest quarter of the south- 
west quarter of section seventeen (17); thence east to the east line 


peer 


—" 
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of the southeast quarter of the northeast quarter of sec- 
Sol tion twenty (20) to the place of beginning, more par- 

ticularly described as follows: The east half of the north- 
east quarter of section twenty (20), except two (2) acres & 
seventy-one (71) rods in the southwest corner, together with 
four (4) acres & twelve (12) rods of the northeast corner of the 
southwest quarter of the northeast quarter of section twenty (20); 
also the northwest quarter of the northeast quarter of section twenty 
(20), except eight (8) acres and ninety-seven (97) rods off the south- 
west corner; also two (2) acres & ninety-six (96) rods (except one 
hundred and twenty (120) rods) in the northeast corner of the north- 
ast quarter of the northwest quarter of section twenty (20); also the 
east half of the southeast quarter of section seventeen (17); also the 
west half of the southeast quarter of section seventeen, except sixteen 
and one-fourth (164) acres, as indicated by timber, off of the west 
side; also the northeast quarter of the southwest quarter of section 
seventeen (17), except seven and a half acres off the south side, as 
indicated by timber; also the west half of the southwest quarter of 
section seventeen (17); also thirty acres of land off the east side of 
the northeast quarter of the southeast quarter of section eighteen 
(18); also thirty (80) acres off the east side of the southeast quarter 
of northeast quarter of section eighteen (18); also the southwest 


‘quarter of the northwest quarter of section seventeen (17), except 


three (8) acres off the north side, to be divided by an east & 
338 west line; also the west half of the southwest quarter of sec- 

tion twenty (20); also the west half of the land on the lake 
shore on the southwest quarter of the northwest quarter of section 
twenty (20), to be equally divided by north & south line running 
to the lake. The amount of land conveyed is supposed to be five 
hundred and thirty-five (535) acres of land, more or less, this deed 
being intended to convey to the party of the second part the same 
premises conveyed to one certain Charles J. Starr by Daniel A. Bald- 
win & wife by deed bearing date the 21st day of June, 1849, & by 
Charles J. Starr & wife to J. Willard Fox by deed April, 1857, & by 
J. Willard Fox by deed to the party of the first part February 20th, 
1869, excepting and reserving from the above-granted premises such 
portions thereof as the said J. Willard and Eleanor, his wife, may 
have previous to the twentieth (20th) day of February, in the year 
eighteen hundred & sixty-nine (1869), sold or agreed to sell to Allen 
Jones, John Myers, Jolin Grinnen, and Ficke, Martin, & Myers, & one 
acre sold for town and school purposes— 

With the appurtenances and all the estate, title, and interest 
therein of the said parties of the first part; and the said Samuel ri. 
Fox and Emma B. Fox, his wife, doth hereby covenant and agree to 

and with the said party of the second part, his heirs and as- 
339 signs, that the premises thus conveyed in the quiet and peace- 
able possession of the said party of the second part, his heirs 
and assigns, they will forever warrant and defend against any per- 
son whomsoever lawfully claiming the same or any part thereof. 
of section seventeen (17); thence south to the southeast corner 
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In witness whereof the parties of the first part have hereunto set 
their hands and seals the day and year first above written. 
SAMUEL H. FOX. [skEAt.] 
EMMA B. FOX. [ SEAL. | 


Sealed and delivered in presence of— 
AUSTIN B. FRENCH. 
ALBERT R. FOX. 


STATE OF NEw York, | 
, _ ~ 2 * SS . 
County uf Madison, | 


On this 25th day of September, in the year one thousand eight 
hundred and seventy-five, before me, the subscriber, personally 
came Samuel H. Fox and Emma B. Fox, his wife, of Durhamville, 
Oneida Co., N. Y.,to me known to be the same persons described in 
and who executed the within instrument, and severally acknowl- 
edged that they executed the same; and the said Emma B. Fox, on 
a private examination by me apart from her said husband, ac- 
knowledged that she executed the same freely and without any fear 
or compulsion of her said husband. 

[ NOTARIAL SEAL. | AUSTIN B. FRENCH, 
Notary Public. 


340 SratTe or New York, | ... 
Madison County, °°" 
CLERK’s OFFICE. 

I, Lucius P. Clark, clerk of the county of Madison, and also clerk 
of the supreme court for said county, the same being a court of 
record, do hereby certify that Austin B. French, Esq., whose name 
is subscribed to the certificate of the proof or acknowledgment of the 
annexed instrument and hereon written, was at the time of taking such 
proof or acknowledgment a notary public for said county, dwelling 
in said county, and sworn and duly authorized to take the same; 
and, further, that [am well acquainted with the handwriting and 
verily believe that the signature to the certificate of said proof or 
acknowledgment is genuine; and, further, that said instrument is 
executed and acknowledged according to the laws of the State of 
New York. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said county this 30th day of September, 1875. 


[sEAL.] LUCIUS P. CLARK, Clerk. 


o4] This indenture, made this twenty-fifth day of September, in 
the year of our Lord one thousand eight hundred and sev- 
enty-five, between Samuel H. Fox and Emma B. Fox, his —, of 
Durhamville, Oneida county and State of New York, parties of the 
first part, and Henry W. Fox, of the same place, party of the second 
part, witnesseth : 
That the said parties of the first part, in consideration of the sum 
of eight thousand ($8,000) dollars to them duly paid, have sold and 
by these presents doth grant and convey to the said party of the sec- 
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ond part, his heirs and assigns, all that certain city lot known and 
distinguished as lot number two (2), in block number twenty (20), 
in Bushnell’s Addition to Chicago, and now called North La Salle 
St., being the same as was conveyed to J. Willard Fox & wife by 
Henry J. Baker & wife November Ist, 1865, and by J. Willard Fox 
«& wife to the parties of the first part on the 20th d: ay of February, 
1869, with the appurtenances and all the estate, title, and interest 
therein of the said parties of = first part; and the said Samuel H. 
Fox and Emma B. Fox, his wife, doth covenant and agree to and 
with the said party of the second part, his heirs and assigns, that 
the premises thus conveyed in the quiet and peaceable possession of 
the said party of the second part, his heirs and assigns, they will 
forever warrant and defend against any person whomsoever 
342 lawfully claiming the same or any part thereof. 

In witness whereof the parties of the first part have here- 
unto set their hands and seals the day and year first above written. 

SAMUEL H. FOX. [srat.] 

KMMA B. FOX. ‘es, 


Sealed and delivered in presence of— 
AUSTIN B. FRENCH. 
ALBERT R. FOX. ' 


STaTeE oF New YorRK, | 
County of Madison,  § 


ul i. . 


On this 25th day of September, in the year one thousand eight 
hundred and seventy-five, before me, the subscriber, personally came 
Samuel H. Fox and Emma B. Fox, his wife, of Durhamville, Oneida 
Co., N. Y., to me known to be the same persons described in and 
who executed the within instrument, and severally acknowledged 
that they executed the same; and the said Emma B. Fox, on a 
private examination by me apart from her said husband, acknowl- 
edged that she executed the same freely and without any fear or 
:ompulsion of her said husband. 

[NOTARIAL SEAL. | AUSTIN B. FRENCH, 
Notary Public. 
343 SraTeE oF NEw York, | 
° , > SS? 
Madison County, | : 
CLERK’S OFFICE. 

I, Lucius P. Clark, clerk of the county. of Madison and also clerk 
of the supreme court for said county, the same being a court of ree- 
ord, do hereby certify that Austin B. F rench, Esq., whose name is 
subscribed to the certificate of the proof or acknowledgment of the 
annexed instrument and thereon written, was at the time of taking 
such proof or acknowledgment a notary public for said county, 
dwelling in aia county, and sworn and duly authorized to take the 
same ; and, further, that I am well acquainted with the handwriting 
and verily ‘believe that the signature to the certificate of said proof 


and acknowledginent is genuine; and, further, that said instrument 


23—165 
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is executed and acknowledged according to the laws of the State of 
New York. 

In testimony whereof I have hereunto set my hand and affixed the 
seal of said county this 30th day of September, 1875. 


[ SEAL. | LUCIUS P. CLARK, Clerk. 


Endorsed: Dated September 25th, 1875. Cook county, ss: 55310. 
Recorded on the 13 day of Oct., 1875, at 2 o’clock p. m., in Liber 
467 of Records, at page 655, and examined. James Stuart, recorder. 
Filed July 9,1880. Wm. H. Bradley, clerk. 


O44 6. The following certified copies and originals of deeds 
and will of Henry W. Fox. and letters of executorship. 


045 Original deed from I. Willard Fox and Eleanor Fox to 
Samuel H. Fox of the lands described — bill shown witness, 
and he testified : 


Part of the deeds mentioned in the exception written upon the 
margin of the 4th page of that deed have been made, and there is 
one parcel that I had sold to the parties, but had not deeded. Since 
then they were bought back. I don’t remember how much it was. 
I made a deed to the trustees of schools of town. 48, range 10, before 
this took place. 

I also made a deed to John Myer, to Lewis Fickle, to John Rhoder, 
and to Allen Jones. 

The way I came to make a deed to John Rhoder was, John Grim- 
mer purchased it and he sold it to Rhoder before the deed was given, 
and I gave the deed direct to Rhoder. 

None of those contracts referred to in the deed are now outstand- 
ing; they are all settled. For the Martin and Myers contract which 
I bought back I think I paid $250. 


Complainant thereupon introduced a certified copy of a deed from 
I. Willard Fox to Allen Jones, dated Feb. 2d, 1867; consideration, 
$200; conveys land in Lake county, Illinois, beginning at a cedar 
stake mentioned in deeds of Paine, Baldwin, and others on the 
northeast part of the northwest quarter of section 20, town. 48 
north, range 10 east; thence south 21° east 50 links; thence north 
69 degrees east 3 chains and 9 links; thence north 21 degrees west 
50 links; thence north 454 degrees west 4 chains and 50 links; 
thence south 69 degrees west 3 chains and 40 links; thence south 
35 degrees east to the place of beginning; recorded Feb. 25, 1867. 
Also a certified copy of deed to John Meyers from same grantors, 
bearing date August 10, 1875; consideration, $100, and conveys 
land commencing on S. line of sec. 17, town. 48 N., R. 10 east, 75 
links west of the south quarter-section corner of said sec.; 
346 thence west on sec. line 1 chain 48 links; thence 8S. 69 de- 
grees west 91 links; thence south 383 degrees east 2 chains 
and 17 links to road at point 50 links S. of N. line of road; thence 
N. 683 degrees east, in road, 2 chains and 22 links to corner of line 
owned by John Rhoder; thence N. 44 degrees W. along Rhoder’s 


y 
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line 1 chain and 65 links to the place of beginning; recorded March 
20, 1875. : 

Also certified copy of deed from same grantors to Louis Ficke ; 
consideration, $250; conveys lands commencing ata point north 
48 degrees east 1 chain 30 links from the south quarter-section 
| corner of sec. 17, town. 45, range 10; thence north 48 degrees east 
bz along the line of land conveved by John Robinson to the aforesaid 
Lewis Ficke 2 chains; thence south 22 degrees east 2 chains 35 
links to a road at a point 50 links south of N. line of road; thence 
south 68 — west along road 1 chain 87 links to the corner of 
land owned by John Rhoder; thence north 22 degrees west on the 
said Rhoder’s land 1 chain 63 links to the place of beginning; re- 
corded May 24, 1877. 

Also certified copy of deed from same grantors to John Roder, Jr., 
bearing date July 31, 1875 ; consideration, $800 ; conveys land com- 
mencing at north quarter- -section corner of section 20, town. 438, 
range 10; thence west on the quarter-section line 75 links; thence 
4 south 44° east (variation 44°) 1 chain 63 links to the road at a point 

50 links from the northe1 ly line of road; thence north 682° east 
| along road 1 chain and 32 links to point 50 links south of north 
line of road; thence north 22° west 1 chain 67 links tostone corner ; 
thence south 48° west 1 chain 30 links to quarter-section corner and 
place of beginning; recorded Oct. 16, 1875. 

Also certified copy of deed from same grantors to trustees of school, 
—- town. 43,range 10 east; conveys land commencing 4.chains 85 links 
east of N. W. corner of N. EE. quarter of section 20, in township 48, 
N., R. 10 east, of 83d P. M., at a stake and stones ; thence east 3 chains 
and 16 links; thenee south 3 chains and 17 links; thence west three 4 
chains and 16 links; thence north 38 chains and 17 links to the place 
of beginning ; recorded May 22, 1865. 

Also origi inal deed from I. Willard Fox and Eleanor Fox to Sam- 
7 uel H. Fox, dated Feb. 20, 1869; consideration, $500.00; eonveys 
land in bill mentioned, except land sold to Allen Jones, John Meyer, 
John Gurich, and Ficke, Martin & Meyers, and one acre sold for 
town and school purposes ; po covenant warranty deed ; filed for 
record in Lake county Feb. 28th, 1869. 

Also original deed from Samuel H. Fox and wife to Henry 
347 W. Fox, dated Feb. 25th, 1875; consideration, $8,000; con- 

veys lot 2, block 20, in Bushnell’ s Addition to Chicago. 

Also original deed from Samuel H. Fox and wife to Henry W. 
at Fox, dated Sept. 25th, 1875; consideration, $500.00; conveys land 

in Lake county, Ill., named in bill; recorded Oct. 5, 1875. 
| Complainant also introduced original will of Henry W. Fox, of 
q the tenor following: 


nee alla 


“T, Henry Wilson Fox, of the village of Durhamville, town of 
Verona, county of Oneida, and State of New York, being in sound 
mind, do make and declare this my last will and testament, to wit: 

First. I give and bequeath to my wife, Kate W. Fox, all of my 
estate, real and personal, to use for her own comfort and mainte- 
nance of our children as she may deem best, with the power to de- 
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vise by will or otherwise for the benefit of our children after her 
decease, as may seem expedient to her. 

Second. I do hereby appoint my wife, Kate W. Fox, executrix 
of this my last will and testament and guardian of my infant chil- 
dren, or power to nominate their guardian ; also with full power to 
take charge of and to sell any or all of my real estate that I now 
possess or may hereafter own, and to convey the same by deed and 
to reinvest the same or the proceeds thereof as she may deem expe- 
dent. 

In witness whereof I have hereunto set my hand and seal this 
29th day of September, in the year of our Lord one thousand eight 
hundred and seventy-five. 


HENRY W. FOX. [sear.]” 


Duly witnessed and certified to; have been duly proved and ad- 
mitted to probate as the last will and testament of Henry W. Fox, 
deceased, in the surrogate court of Madison county, New York, on 
the 19th day of June, 1876. 

Also introduced letters of executorship to Kate W. Fox, as sole 
exeeutrix of the last will and testament of Henry W. Fox, deceased, 
issued by the surrogate of Madison county, N. Y., June 19, 1876. 


348 8. The deposition of William A. Baldwin, which is as fol- 
lows : 
Dec. 16. 


WituiaM A. BALpwIN, a witness called on behalf of the conplain- 
ant, being duly sworn, testified as follows: 


Direct examination by Judge Woop: 


Q. State your name, age, residence, and business, if any. 

A. My age is—well, I will be seventy-two the 20th of next month. 
I reside in Chicago part of the time and part of the time out in the 
country, at Ridgefield. Jam not in any business, excepting taking 
care of what little property I have. 

Q. Were you aequainted with Samuel H. Fox, Henry W. Fox, 
and I. Willard Fox? 

A. No; I was acquainted with I. Willard Fox and Samuel Fox ; 
Henry I don’t know that I ever saw. I don’t remember that I ever 
did. 

Q. Are you acquainted with the Fox farm, on the shores of Lake 
Zurich ? 

A. Yes; I know it pretty well. I surveyed it twice in the forties; 
I don’t know but three times. 

Q. What, in your opinion, is the present value of that farm, tak- 
ing it altogether? 

Question objected to as incompetent and immaterial; also that 
there is no foundation laid for it. 


A. Well, that would be rather difficult to come at, for this reason, 
as the farmers say, they are living now between hay and grass. 


0 im 
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The farm was once worth $70.00 an acre; now, probably, it is not 
worth $50.00—well, yes, | think it would be worth $50.00 
349 now, the farm itself, to say nothing about the buildings, or 
with ordinary buildings on it, rather; but with the present 
buildings on it, that cost a great deal of money, they would add, 
perhaps, in the sale of the farm enough to make it worth $30,000.00. 
. Q. Have you known the farm a long time? 

A. Yes; I have known it and been on it quite frequently for 
twenty-five years, | should judge. I guess I have known it ever 
since about 1845. 

Q. Are you acquainted with the improvements that have been 
made on it ? 

A. Yes; lam pretty well acquainted with them. 

(. What business were you formerly engaged in ? 

A. The first business I was engaged in was a general goods busi- 
ness; then for three or four years I was dealing in real estate: 
then I went into the drug business; kept drugs, paints, oils, glass— 
wa most everything drug stores kept at that time. 

Q. In the latter business did you ever have occasion and did you 
purchase any of the Durhamville glass from I. Willard Fox while 
he was in business here? 

A. Yes; I did. : 

Q. About what amount of glass did you so purchase from him ? 

A. Well, that I could not tell without the books. I think I once 

— made—that is, my partner and myself made—a purchase of him of 
$7,000.00 at one purchase. We dealt in it three vears. That would 
be my present recollection ; and then my successor, I think, also 
dealt with him. 

Q. Did you have a personal acquaintance with the quality of that 


class? 


io a A. Yes, sir. . | 
00 Q. What was the quality of that glass as compared with . 
other makes of window glass in this market ? 

A. Well, it was better glass. We considered it best glass that 
was brought into the market and sold ita little higher. We bought 
glass from Pittsburgh and Wheeling. 

Q. Of the glass that you purchased in what manner did you buy 
it—in the original purchases, or had they been broken up, asa rule? 

A. It was packed in: fifty-foot boxes, I think. We bought it in 
that shape always. 

<in Q. Well, now, when you came to open those packages did you 
find more broken than you found in the manufacturers’ of other 
kinds? Gal 

? A. No, sir; there was less breakage and the glass was of better 
quality, and for that reason we asked more for it and found better 
sale for it. 

Q. Do you remember whether this purchase that you made of 
$7,000.00, as you say, at one time—was it large sizes of glass or small 
sizes, or what? 

A. Well, it ranged from seven by nine, to, I should say, about 


a 
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sixteen by twenty-four; perhaps some larger. It is so long ago I 
don’t recollect exactly, but I think it ranged from that—all sizes. 

Q. In this glass that you purchased of the Durhamville make 
from time to time state whether there was more or less than the 
average of discolorment. 

A. Well, I don’t remember there being any discolored glass ; of 
course, we did not examine every box that we got, but we never 
heard any complaints from our sales; nor did we discover from 
those we opened any discolorment. 

. Have you heard Mr. I. Willard Fox make any statement 
351 during the time that he was selling the Durhamville glass 
as to its quality or reputation in this market? 

A. Well, I have heard him bragg of his farm and his glass both ; 
spoke very well of it; said he had the best quality of glass in the 
market; it could sell when others could not on that account. 

@. About what time have you heard him make this statement ? 

A. Well, it is somewhere, I think, soon after the fire. I met him 
and he said he had opened a glass factory here. It ran here, I guess, 
for a year or two—two or three years, perhaps—until he said he had 
to go up on account of funds, or something of that kind. He told 
me once that he had to quit. 

Q. Did you ever hear him make any statement with regard to the 
character of the Durhamville glass which he was selling as compared 
with other makes of glass? 

A. That is what I said before. He said it was the best quality in 
the market. He could sell when the others could not. 


Cross-examination by Mr. McDaip: 


Q. Please to state the time that you bought glass of [. Willard 
Hox—the year—the $7,000.00 worth. 
A. I think it amounted to about $7,000.00. 
(). Give us the year. 
A. Well, I don’t know that I could give you the exact year; it was 
somewheres about 1855 or 1856. 
Q. When Mr. Fox was manufacturing glass himself? 
A. That is what he said. He was one of the firm. 
@. You found at that time that the Durhamville glass was good 
glass ? 
302 A. Yes, sir. 
@. Mr. Fox was manufacturing it himself? 
A. Yes, sir. 
Q. That is all you know about that question? I will ask you first - 
when did you go out of the paint and oil business ? 
A. Well, I think that we sold out one-half our interest in 1851. 
When did you go out? 
I think I remained in the concern till 1860. 
You did not purchase any glass after that? 
I had no charge of that business after that. 
You don’t know anything about it after yon closed out ? 
No, sir—that is, [ don’t know anything about it—about the 


glass—after he went out of the concern. 
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Q. After your partner? 

A. After Mr. I. Willard Fox went out. 

(. That firm had been at Durhamville ? 

A. Yes, sir; after I went out of the concern—excepting what Mr. 
Fox told me. | 

@. You say it was after the fire he spoke about it? 

A. Yes; it was since the fire. 

(. Do you know whether he was selling glass for somebody then— 
for the same firm ? 

A. All [ know was what he said. 

Q. Do you know whether he represented any particular firm that 
he was selling for? 

A. He said he was selling Durhamville glass. 

Q. Now, I will ask youaboutthis farm. Did you say you surveyed 
it? 

A. I earried the chain; I was not an officer. 

Q. You wasn’t an officer—you mean you helped survey it ? 

A. Yes; Paine and I together. I had him to pay, I recollect. 

(. You was originally the party who sold this farm to I. 
vod Willard Fox? 

A. I never was the owner of it. 
Q. You negotiated the sale? 
A. Yes, sir. 
). Years and years ago? 
Yes; a good many years ago. 

¥. That ts how you happened to havea knowledge of the farm ? 

A. The way that I happened to have a knowledge of that farm— 
my brother owned one-half of it. I believe he had some money of 
Baldwin, Starr & Co.,and my brother wrote to me that he wanted 
[ should go on and get a surveyor and survey the land to make a 
division. Paine owned an undivided half and my brother an un- 
divided half, and they wanted I should act for them in dividing the 
farm. 

Q. How many acres do you think there was? 

A. If my memory serves me, there was eleven hundred and sixty- 
odd acres for sale. | 

Q. What were you basing your estimate of values on—how many 
acres ? 

A. Upon the whole farm. 

Q. I mean how many acres did you calculate. 

A. I ealeulated one-half the eleven hundred and sixty. 

@. Do you know how many acres there is in the farm ? 

A. Well, [ don’t know to an acre what there is. I know that Mr. 
Fox has remarked to me that there has been a few acres sold of it. 
I got the impression, some way or another, that there was not far 
from five hundred and thirty acres—somewhere about that—after 
blowing the water out ofthe land. I don’t know how much he sold, 
but I should judge from what he told me that it amounted to only 

four or five acres; perhaps not so much as that. 
oo4 @. You think the land is worth about $50.00 an acre? 


4 


A. 
( 
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A. I think that would be about what that land would sel! there 
for—with ordinary improvements I mean. 

Q. Well, what distance is that from Chicago? 

A. In a direct line—an air line? 

@. A direct line. 

A. Well, it would be some guess-work about it, but I should say 
some thirty miles. 

©. How far is it from railroad communication ? 

A. That wouid be rather guess-work, but I should guess it was 
somewhere in the neighborhood of four miles. I have rode over it 
several times, and [ think I have heard others say it was in the 
neighborhood of four miles. 

®. There is a lake there called Lake Zurich ? 

A. Yes, sir. 

(). Fine sheet of water, isn’t it? 

A. Very pretty sheet of water. 

Q. I will ask you—you have lived about this city for twenty or 
twenty-five years ? 

A. Forty-odd years. 

@. Whether or not that is not the nearest lake of that character— 
I mean for beauty, clearness, and utility—isn’t it the nearest lake to 
the city of Chicago ? 

A. It is the nearest lake that I know of, and I think it is the pret- 
tiest lake I know of. 

Q. It is suitable and would be desirable for purposes other than 
mere farm purposes ? 

A. Well, [ don’t know anything to make it so now. 

Q. Isn’t it desirable as suburban property—summer residences, 
summer resort ? 

A. Well, it would be a very pleasant place to live. 

@. Don’t you know, as a matter of fact, that it is considerable of a 

summer resort now ? 
359 A. No; I do not. 
Q. You don’t know that? 

A. I don’t know that. 

Q. You have not been there, have you, in the summer time? 

A. I guess the last that I was there was some three years since. 

Q. In the summer? 

A. Yes; well, [I guess it must have been September; I guess it 
was in the fall. 

Q. If it was a summer resort—could be utilized for purposes of 
suburban, summer residences—would not that add to its material 
value? I mean as things go in the vicinity of this city,a large 
center of population. Would not that add value to the land? 

A. If there could be a railroad that would touch there it would be 
a very valuable piece of property. 

@. How much would it be worth. 

A. I cannot tell; a good deal. 

Q. How much ? 

A. It would add fully one-half, if not more, to the value of it. 

@. It would be worth one hundred dollars an acre or more? 
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A. Yes; I should think it would. 

Q. You have thrown out the lake in your estimate of value. 
Don’t you regard that lake as of great value itself, standing alone? 

A. Well, I think I took that into consideration when [ gave the 
value of the land. I think the land itself would not be worth more 
than forty dollars, but I think the lake would bring it up to fifty. 

@. You think the lake adds great value? 

A. Oh, yes; of course. 

(. Are you able to state positively that that land is not worth one 

hundred dollars an acre in consequence of its location—prox- 
306 imity to Chicago—and all those elements which go to forma 
man’s judgement as to the value of land? 

A. That is a question [ don’t see how in the world I can answer. 

Q. You can’t state that it isn’t worth one hundred dollars? 

A. I can’t state it isn’t worth one hundred dollars, and I can’t 
state it might not be sold for one hundred dollars. 

Q. It might be sold for two hundred dollars in the same ratio— 
that is to say, on account of its proximity to Chicago and its loca- 
tion on the lake? 

A. I shouldn’t like to undertake the job of selling it at fifty dol- 
lars. | 

Q. Can you say that that land, on aceount of the circumstances I 
have named, could not be sold for two hundred dollars an acre ? 

A. It is my opinion that it would not. That’s merely an opinion 
of my own, that it would be impossidle to sell it for that amount. 

Q. But you are not able to swear what it could positively ‘be sold 
for? 

A. No; of course not, because I astonish myself sometimes by sell- 
ing property for twice what I expect. 

Q. You have got a farm out where you live, at Ridgefield ? 

A. Yes, sir. 

(). How far is that from Chicago? 

A. I believe they call it forty-five miles. 

(. What is that farm worth an acre? 

A. That isn’t worth thirty dollars. 

Q. Have you got it improved nicely ? 

A. Not very nice. 

. Q. Do you know the value of that house of Mr. Fox’-? 

A. No; Ido not. I have seen the house a good many times. 

Q. You don’t know the value of it? 

OOF A. No. 

Q. Then, if you don’t know the value of it, you cannot 
positively state what the land with these improvements is worth? 
It is only guess-work ? 

A. It is only my opinion. 

Q. Then, not knowing the exact value of the house, your opinion 
on that is not as certain as it would be if there was no improve- 
ments ? | 

A. Well, I stated at first that I thought that the farm with ordi- 
nary improvements would be worth fifty dollars an acre, but with 
these improvements I could not state how much it would add. 

24—1068 
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Q. Then you don’t know the fact that it is worth a great deal 
more than thirty thousand dollars with those improv ements ? 

A. Oh, no; I don’t know; only it was my opinion that that was 
about the value of it = the improvements on it. 

Q. You cannot answer but what it is worth a great deal more 
with those improvements ? You say you don’t know the value of 
the house nor the improvements, and yet stated your opinion it 
was worth thirty thousand dollars. Now, I say you are not positive 
in your opinion but what it might be w orth a great deal more than 
thirty thousand ? 

The improvements might add a great deal more than I think. 

Q. You got this glass when he went out to see about buying this 
farm at that time? 

A. No; I think that was about a year or so before he bought the 
farm, that we bought a quantity of glass. I say we, because I had 
a partner. 

. He bought the farm in 1856 ? 
A. I couldn't tell. 
008  - Q. What is your memory? 
A. I would be of the opinion it was about 1856 or ’57 

Q. I think that fixes it definitely enough in 754 or ’55. 

A. Yes; the heavy bill. We had bought considerable glass before 
that. 

Q. He was then selling glass in Chicago for these parties in New 
York or somewhere that was shipping this glass to you and i. Wil- 
liam Fox? 

A. Yes; he was shipping it from New York here. 

Q. He had no business place here ? 

A. No; not that I know of. 


oe 


> 


tedirect examination: 


Q. In giving your estimate of the present value of that farm at 
thirty thousand dollars did you put in the buildings and improve- 
ments at what you considered they would fetch in connection with 
the farm? 

A. Yes. My present opinion, if it was my own, I would be glad 
to sell it for that. 

Q. What did you put in the improvements at? 

A. I think the improvements ought to increase the sale of it, over 
and above ordinary improvements, “three thousand dollars. 


Cross-examination : 


Q. What did you put down the improvements at; what is the 
value of those improvements to-day ? 
A. Do you mean fences ? 
(). I mean—take the house first—barn and outbuildings. 
A. House, barn, and outbuildings? 
359 @. Yes; you don’t know what they are worth? 
A. No. 
Q. Do you know how many miles of fences there are on the farm ? 
A. I do not. 
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Q. Then you don’t know what the fences are worth, of course? 
A. No, sir. 
Q. Then you don’t mean to be understood as stating here that 
you know anything about the real value of the improvements on 
that farm ? 

A. Iam only giving my opinion. 

Q@. You don’t mean to be understood that you know anything 
about it positively ? 

A. No. 


Signature waived by consent. 
9. Deposition of Roland L. Williamson, which is as follows: 


360 R. S. WILtIAMSon, a witness called on behalf of the com- 
painant, being duly sworn, testified as follows: 


Direct examination by Judge Woop: 


@. What is your name, age, business, and residence? 

A. My name is Rolland 8. Williamson; my age, forty years; I 
reside at Palatine, Illinois. 

@. Have you had some experience that leads you to know the 
value of land outside the city—in the ‘surrounding country to Chi- 
cago ? 

A. I think so to some extent; yes. 

(. Are you acquainted with this farm occupied by I. Willard 
lox, at Lake Zurich, in Lake county, Illinois? 

A. Yes; I have some acquaintance with the land; have seen it 
frequently. 

Q. Do you know it as it stands, with the improvements that have 
been put on it? : 

A. Well, I have not seen it, probably, for several months, but I 
know it up to within several months. 

@. On the supposition that that farm contains about six hundred 
and twenty or thirty acres, what, in your opinion, would be the 
fair value at the present time of that place with the improvements 
on it? 

A. Do you wish me to give it in the gross sum ? 

Q. Just as you please. 

A. Fifty to sixty dollars:per acre. 

Cross-examination by Mr. McDatp: 
Q. You are a lawyer, Mr. Williamson ? 
O61 A. Yes; I am practising law. 
. Have you been engaged in the real estate business ? 

A. Well, not especially—that is, not separately; I have bought 
some land and sold some land. 

Q. Did you ever make any estimate of the value of that farm in 
narticular, except as you have been called in here? 

A. Well, my attention has been called to it before to-day, so I 
have thought of it. | 


Reh ase 
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Q. Your attention has been called to it because you were one of 
the attorneys in this ease at one time. Is not that it? 

A. I don’t know that that is especially true; I don’t know that 
I ever appeared as attorney in the case. 

Q. You have been counsel in the ease ? 

A. I have been consulted about the case some. 

@. You have appeared in the case, in the progress of it, in the 
capacity of an attorney ? 

A. I don’t think I have ever appeared before in court. 

Q. What I mean is you have served notices and seemed to act 
for the complainant in the case. 

A. Well, I don’t know; I can explain what connection I had 
with the case, if you wish. 

Q. The only point I want to get at is this: As a matter of fact, 
you acted at one time in the case in the relation either of attorney. 
or counsel ? 

A. That, I think, ought to be explained in this way: Atthe time 
Mr. Bordman left this city he turned over to me his interest as at- 
torney or solicitor in this case. I expected at that time to have 
something to do with its management. I have not been consulted 

by the complainant in the case. I never saw her and had 
362 no correspondence with her; consequently I do not consider 
I have any special connection with the case. 

Q. You have had some interest in it? 

A. To the extent I have stated. 

Q. What were the improvements worth on that farm ? 

A. I have an idea I can make an estimate. Do you mean all the 
improvements on the farm? 

(). Have you been there often ? 

A. I have been there a good many times. ‘The last few years not 
very frequently. 

Q. Have you been through the house a good many times? 

A. Not very frequently. JI don’t know that I was ever in it. I 
have been by and around there. .I have been at the place, in the 
yard, not simply riding by. 

Q. Are you able to state what that house is worth ? 

A. Well, the residence is quite a fine residence. I should think 
it would have cost originally from six to eight thousand dollars. It 
is worth from four to five thousand now, in my judgement. . 

Q. Your opinion is only guess-work, isn’t it? Is not based on any 
actual experience? 

A. Iam nota mechanic. I have had some little observation. 

Q. You haven’t been inside the house; you cannot tell exactly the 
value? 

A. I have not critically examined it. 

Q. Do you know how many miles of fences? 

A. No, sir. 

Q. Do not all these elements enter largely into the value of real 
estate ? 


A. They do. 
Q. Have you taken into consideration the distance from Chicago ? 
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A. Yes, sir. 

@. Have you taken into consideration that it is on the 
063 — shores of a fine lake—of Lake Zurich ? 

A. [think I have. I live within six or seven miles of that 
property, and have for twenty years. | 

(. Isn’t that property now increased in value, and isn’t it respect- 
ively valued in the same ratio because of the facility with which you 
can get to it, the character of the land, its use for summer resorts, 
and all that sort of thing? 

A. The land is undoubtedly worth more—that portion that bor- 
ders on the lake—than it would be if the lake was not there. As to 
facilities for going there, I know of none except by teams. ‘There is 
no railroad. 
~ Q. How many miles—three miles? 

A. My impression is that it is about four miles. Braggdon is a 
little nearer than I am, and Palatine is six or seven miles from the 
railroad. 

Q. Isn’t land in that vicinity, with a fine residence which is worth 
ten to fifteen thousand dollars, while, say, that land has thirteen miles 
of fences on it, in fair condition, within four miles of the railroad 
station and thirty miles from Chicago, on the borders of Lake Zu- 
rich, with all facilities for summer resorts—would you say that a 
hundred dollars per acre was an extraordinary price for that land if 
the statements I have made were true? 

A. I should say it was much higher than the property was worth 
or could be sold —. I might say that some portions of that prop- 
erty that have improvements on it would undoubtedly sell for that; 
but there is quite a large portion of this property that is on the oppo- 
site side of the lake from the railroad, and it is not of a character 

for timber land or even for agriculture, and the large quan- 
364 tity of the land—five hundred acres—though possibly very 

good, would make the per acre of the improvements com par- 
atively small on account of the quantity of the land. 

Q. Isn’t it a fact that you could buy a farm—a good improved 
farm—for less than fifty dollars an acre?’ 

A. I think a farm in that vicinity with good improvements prob- 
ably would sell for fifty dollars per acre. 

©. You will put it higher where it borders on the lake? 

A. I think it would be worth more than that where it borders on 
the lake. 

(). Hundred dollars? 

A. Yes; I think the land immediately bordering on the lake 
would be worth one hundred dollars, probably more, with such im- 
provements. 

(. Suppose that two hundred and fifty acres of it was bordering 
on the lake, so it is accessible from the lake, wouldn’t you say it was 
worth one hundred dollars? 

A. No, sir; because no two hundred and fifty acres could border 
on the lake without running far from the lake. The lake is rushy 
at one end. 
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Q. Don’t vou know there isn’t only a corner of that lake — 1s 
rushy ? 

A. No; I don’t know that. 

Q. Don’t you know, as a matter of fact, that the land bordering 
on that lake has sold as high as four and five hundred dollars? 

A. No; not as far as the ‘Jand is concerned. 

Q. Don’t you know this land bordering on Lake Zurich, that is 
held by a man by the name of Ploughs? 

A. I know of a piece of property I suppose you mean; the title 
I suppose to be in Mrs. Ploughs, or I guess it is in Mrs. Ploughs’ 

mother, Mrs. Pierce. 
065 Q. Do you know of any mortgage being upon that land— 
how many acres? 

A. I think four acres and a half. 

@. Do you know the value of that? 

A. Well, I don’t knowasI do. Yes; I think I know the peculiar 
value. 

Q. Do you know what it was sold for originally—the vacant land ? 
How much is the amount of that mortgage? 

A. The amount of that mortgage was twelve hundred doilars; 
that’s my recollection. 

@. Wasn’t this a balance of purchase-money ? 

A. Iam unable to state. I suppose it was either a balance or the 
whole of the purchase-money. 

Q. You don’t know whether there was anything paid down or 
not? 

A. | do not. 

». But, at the rate which the mortgage was, if it was the pur- 
chase-money it would run pretty near three hundred dollars an 
acre ?¢ 

A. Certainly ; about that, if there’s four acres and a half. 

. Now, taking all those facts into consideration, don’t you think 
that land bordering on Lake Zurich for building lots is worth three 
hundred and fifty and four hundred dollars an acre? 

A. No, sir; I think not. 


Signature waived by consent. 
10. The deposition of Charles H. Milliken, which 1s as follows: 


366 CHARLES H. MULLIKEN, a witness called on behalf of the 
complainant, being duly sworn, testified as follows : 


Direct examination by Judge Woop: 


@. What is your business, Mr. Mulliken ? 

A. Real estate. 

@. Whereabouts do you reside? 

A. In Chicago. 

Q. What was your business along from 1867 to 1869 ? 

A. Iwas with Page & Sprague in the scat business, oils, and 


paints. 
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Q. Do you remember the circumstance, about the last of the year 
1869, of buying a large amount of glass of I. Willard Fox or Fox & 
Co. from the store of I. Willard Fox here in Chicago ? 

A. Yes, sir. 

Q. Who bought that glass? 

A. Page & Sprague. 

Q. About what amount of glass was there so purchased ? 

Objected to as immaterial. 


A. I don’t know as I could tell you what amount it was. 

(. I don’t care for a few hundred dollars, but about the quantity ? 

A. It wasa large amount—some several thousand dollars, I should 
think. 

Q. In what shape was the glass? 

A. Do you mean as regards quantity ? 

Q. In the original packages or how? 

A. A great deal of itin the original packages; some of it wasopen— 
some of the cases. 

(. Do you remember about the number of cases? 

A. No; I do not know with any definiteness. 
067 Q. Were you buying the remnants of the stock or only a 
portion of the amount of it? 

A. I bought up what he had—what was left. 

Q. About what was the quality of that glass? 


& 


Objected to as immaterial. 


A. Ishould think there was three different qualities; that is my 
impression of it. 

(2. What do you mean by that? 

A. Well, the boxesare marked a certain brand on each box: There 
are different brands for different factories, but in all the same quality. 

Q. In what respect did the qualities differ ? 

A. In purity, clearness, imperfections in it—that is,a certain grade 
of glass went under one brand and a certain grade under another, 
and so on. 

Q. What was the quality of that glass with respect to that manu- 
factured by other establishments of the same grade? 


Objected to. 


A. It was very much better, I should think. 

Q. Of the glass purchased, state whether there was more than the 
average amount of broken glass. 

A. I should think there was less. I remember handling nearly 
all of it and looked at it. I should think it was in very excellent 
condition. 

(). Was there more or less than the average or the usual amount 
that was stained or discolored ? 

A. I don’t think there was any thrown out for that defect. 

Q. Was it a large or small proportion of this glass double thick ? 

A. I could not say. I don’t remember what portion of it was 
double thick. I know a portion was double thick. 
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368 Q. Do you know whether that glass was purchased at a 
greater discount than the market rate for such glass? 

A. I think not. 

Q. Do you know during that time what the reputation of the Dur- 
hamville glass was in this market? 

Objected to. 

A. Excellent; some brands of it were equal to French. 

Q. Well, how did the Durhamvyille glass in this market rank with 
the Pittsburgh manufactures ? 

A. Superior. 

Q. How long were you engaged with Page & Sprague? 

A. Four years. 

Q. During that time did you sell much of the Durhamville glass? 

A. We did, a good deal. 

Q. Did you have any complaints from purchasers of that make 
of glass? 

A. No; no unusual complaints. 

Q. On the score of its being unusually broken or unusually dis- 
colored ? 

A. No, sir. 

Q. I believe you stated that you don’t know the amount, either in 
quantity or price, of this glass that was purchased at that time? 

A. No; I do not. 

(. Do you remember the time of this sale 
was? 

A. I do not; I cannot say; it was in cold weather, I remember. 

. Do you remember the year? 

A. I think it was 1869; I am not quite sure. 

Q. After the time they sold this glass do you know whether the 
whole business was closed up at that time? 

A. Yes: it was. 
369 @. Had you previous to the time of this purchase, or the 
firm with which you were engaged, purchased much Durham- 
ville glass ? 
A. Considerable. 

Q. From whom had you been accustomed to buy ? 

A. I think Mr. Fox here. 

®. The defendant, I. Willard Fox ? 

A. Yes, sir. 

Q. Do you know whether he made any statements as to the qual- 
ity of that glass of the Durhamville make which he was selling? 

A. That it was superior; that it was excellent; that is all. 

Q. That glass that you have bought or have observed in the pos- 
session of I. Willard Fox, have you observed anything improper 
about the packing, other than what would ordinarily be the case? 

A. No, sIr. 


about what the date 


yw 


Cross-examination by Mr. I. Wittarp Fox: 


Q. Do you recollect the time that this glass was sold to Page & 
Sprague ? 


va 
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A. Not exactly ; I don’t remember the exact time. 
Q. The latter part of 1869? 
A. That is my impression. 
Q. Where was you at the time the glass was loading—at the time 
you took possession of the glass? 
A. I was in your store. 
Q. What was you put there for? 
A. To examine the glass and see that it was all right. 
Q. Didn’t you order a great deal of that glass unpacked ? 
A. Very likely. 
O70 Q. Did not we have some several men there packing that 
glass for you or repacking it there ? 
A. Not to my knowledge. 
Q. You did not see any men? 
A. Only what was unpacking. 
Q. Several packing, and some that you would not take unless it 
was packed over? 
s No, sir; I do not remember. 
Wasn’t there some glass put aboard the wagon which you re- 
fased to take away, and we had to take it off and | repack ? 
A. No; I don’t remember it. In taking the glass out of the store 
we might have taken some boxes off that was wrong. 
(). Wasn’t there some you refused to take? 
A. No, sir. 
Q. That was taken off afterwards and repacked ? 
A. I think not. 
Q. You don’t know ? 
= No, sir. 
You don’t know certainly but what there might have been? 
A I have no recollection. 
There could not have been men there packing and you not see 
them ? 
A. Not very well. 
. There was some glass packed ? 
A. All that was loose was packed. 


By Mr. McDaip: 


J. You are engaged in the real estate business now 
3 Yes, sir. 

What were you engaged in before you were with Page & 
oh Bair i | 
A. Well, I was in business down East. 
oil @. I mean what kind? 

A. Grocery business—flour and grain. 

Your experience in the glass business was only during that 

Bs you were with Page & Sprague? 

A. That’s all. 

Q. What capacity were you there in? 

A. Sort of confidential man, I guess. 

(). Book-keeper ? 

A. No, sir. ‘ had charge of the merchandise—looking after it. 


194 KATE W. GOODWIN ET AL. VS. ELEANOR FOX ET AL., &¢. 


Q. Looking after the collections ? 

A. I did, some. 

Q. You didn’t do the purchasing? 

A. Some I did. 

Q. To any extent? 

A. Oh, yes. 

Q. Did they allow you to exercise your judgment on glass? 

A. They did. 

(). To any great extent? 

A. Well, I bought twenty thousand dollars’ worth of glass once 
for them. 

Q. Who purchased this glass? Did you? 

A. I don’t think I did. 

Q. You don’t know how much was paid for the glass? 

A. I do not, sir. 

Q. You don’t know but what a very great discount was taken off 
on this glass? 

A. I do not remember. 

Q. Did you examine personally all this glass ? 

A. Yes, sir; as far as [I thought it was necessary. 

Q. Do you know that a large amount of it had been repacked to 
meet the objections of Page & Sprague ? 

A. I don’t know. 

. You don’t know that it had been cut over and repacked 
072 for the purpose of disposing of it? 
A. No, sir; I do not. 


Signature waived by consent. 


The defendants in the original bill and the complainants in the 
cross-bill also produced and read in evidence the following testi- 
mony taken and heard by the master: 


. The deposition of Ernan 8. Fox, which is as follows : 


73 Q. What is your name? 
A. Ethan 8S. Fox. 

Q. Where do yor reside? 
A. My present residence is 164 Forney street, Chicago. 
Q. How long have you lived in Chicago ? 
A. Sixteen years. 
Q. Are you acquainted with the parties to this suit—that is, 
the complainant, Kate Fox, and the defendants, I. Willard Fox and 
his wife? 

A. Yes, sir. 

Q. How long have you known them ? 

A. Ever since they were children. 

Q. Are you related to either of them ? 

. Yes, sir. 
Q. What relation ? 
A. I was their father’s brother. 
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You are the uncle of I. Willard Fox? 
Z Ye Ss, sir. 
(. And the uncle by marriage—that is to say, Kate Fox’s hus- 
band was your nephew ? 
A. Yes, sir. 
Q. Kate Iox’s husband was Henry W. Fox ? 
A. Yes, sir. 
Q. He is dead ? 
A. Yes, sir. 
@. Do you know whether I. Willard Fox was at any time con- 
nected with a glass establishment here in Chicago ? 
A. Yes, sl 
(). Were ite ever in the establishment here in Chicago ? 
A. Yes, sir. 
(). Were you ever in the employment of I. Willard Fox? 
A. Yes, sir. 
(). State when. 
Previous to 1869. 
How many years previous to that? 
=~ | think four or five years. 
Where was he conducting the glass business you have men- 
PhP it street or place ? 
A. The last place was 94 W ashington street. 
@. Where were the other places 
A. It was on Lake street, | ee No. 228. Previous to that I do 
not recollect. I was with him at.three places. 
(). As the business increased would he change stores or enlarge 


a * 
them ? 
” Yes, sir. 


What position did you occupy in this store 

A I was salesman and foreman of his oe 

@. State whether the business was a large or extended one or 
otherwise. 

A. Yes, sir; the business was great In extent. 

Q. You may state whether you know when it commenced—when 
Mr. Fox started in this business. 

A. I don’t distinetly recollect, but he was in that business 
374 when I come to his store,and Ido not know really how 
long? 

Q. You may state if you know whether from the time you went 
into his store up to 1869 the business had extended year by year or 
not. 

A Yes, sir. . 

Q. Do you know whether any glass was shipped or obtained from 
the firm of Fox & Co. at Durhamville, New York ? 

A. There was. 

Q. In large or small quantities during those years ? 

A. W ell, pretty large quantities. 

Q. W hat was the character of the glass—I mean generally—as to 
size ? 
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A. Well, most of it was large double thick glass; some 20, 30, 
and 40 up to 70 one way and 40 another. 

Q. What you would call the largest sizes of glass in the market 
generally ? 

A. Yes, sir. 

Q. What proportion of the glass received from lI'ox & Co. was of 
the large character that you have mentioned—large in size—whether 
a large or small proportion ? 

A. Well, I don’t distinctly remember, but should judge that there 
was over one-half in amount. 

Q. Was of that large character ? 

A. Yes, sir. 

Q. That extended over these years that you mentioned after you 
went into the store ? 

A. Yes, sir; during the last two or three years the amount of 
large glass increased. 

Q. State whether that character of glass, the large kind, was as 
easily disposed of and sold in this market as the smaller characters 
or sizes. : 

A. Well, it depended on the buildings somewhat. 

Q. Well, I mean on the general market. Was it as easily disposed 
of or sold as smaller sizes at that time? 

A. Well, the small glass was more salable. 

Q. What was the condition of this glass received from Durham- 
ville during those years? I mean as to whether or not it was in 
good condition when it was received, and what proportion was in 
good condition. 

A. There was, more or less, glass broken. 

Q. What per cent. of it would be broken glass? 

A. I think about, say, ten per cent. 

Q. Did I understand you to say that the glass was damaged so 
that when it was received here that ten per cent. of damage was 
caused over the ordinary discount on the amount received from 
Durhamville? 

A. Well, the ordinary discount was never estimated. The break- 
age was not estimated and the ordinary discount 

Q. Was the breakage over and above the ordinary discount? Is 
that what you mean’? You refer to the breakage over and above 
the ordinary discount? 

A. Yes, sir. 

Q. Then the breakage was ten per cent.—the damage caused by 
this breakage was ten per cent. over the ordinary discount on this 

glass? 
O10 A. Yes, sir; I should judge so. 
@. Did you have means of ascertaining ? 

A. Yes, sir; I have opened a good many boxes. 

Q. Well, besides the breakage on this glass that you have named, 
what was the condition of it or any portion of it, as to its being 
colored or stained or in any other condition that was not fit for 
market? 
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A. Well, I know some of it was stained, but I don’t know exactly 
what amount. 

Q. All through these years was stained and discolored? 

A. Well, some, more or less. 

Q. Would it affect the market value of it, this staining and dis- 
colorjng ? 

A. Oh, yes, sir. 

(). State whether it was necessary to work in or supply other 
sizes of glass in order to make sales of this large glass in that kind 
of a business. 

A. Yes, sir; we had a large quantity from the Pittsburgh Glass 
Company to make up the assortment of sales. 

(). In order that sales might be made of the larger sizes? 

A. Yes, sir. 

Q. During all these years in which shipments were received from 
Hox & Co.? 

A. Well, the last two or three years we had more than the first. 

(. After the ordinary discount on that large glass was taken off 
what per cent. of the amount would be a fair percentage to strike off 
besides on account of the broken glass and the damaged character 
otherwise of the glass ? 

A. As I said before, I think about ten per cent. 

Q. I. Willard Fox understood the glass business, did he? 

“4 Oh, yes. 

Was he a competent man for the conduct of that character of 
the Acie : : 

A. Yes, sir. 

(. You stated a moment ago, as I understood you, that it was 
necessary for I. Willard lox, to dispose of this large-sized glass to 
advantage, to make other arrangements with other firms, one of 
whom you mention at Pittsburgh, for the smaller-sized glass ? 

A. Yes, sir. 

. That would involve, of course, the incurring of obligations and 
indebtedness and commercial relations with another firm ? 

A. Yes, sir. 

Q. Was there any other firm besides the Pittsburgh firm with 
whom such relations were had ? | 

A. I don’t distinctly recollect; there was two or three firms. 

Q. With regard to this large-sized glass, suppose that only that 
kind of glass was on for sale in large quantities, that no provision 
was made for supplying any of the smaller sizes, what would you 

say of the probabilities of successfully disposing of the stock? ‘Take 
the case of Mr. Fox, for instance, with only the large-sized glass on 
hand; suppose he hadn’t any small-sized glass to put In with it 
at all. 


A. Oh, there was a number of boxes of small glass with the larger 
glass. 
O71 Q. Yes; but you don’t understand me. Was it necessary 


to have small glass in order to successfully dispose of the 
large glass—to mix it in with the ordinary business of 


A. Yes, sir. 
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Q. Could Mr. Fox successfully carry on business with large glass 
alone ? 

A. No. sir. 

Q. You may state whether Mr. Fox had any difficulty in getting 
his orders filled from Fox & Co. for the sizes of glass that he 
needed. 

A. Yes, sir; he had considerable difficulty. 

(. State how. 

A. Well, he made out an order for what he needed, and frequently 
the size we most wanted was short and we had to take such as they 
could send us. 

(). In other words, Fox & Co. would send to 1. Willard Fox just 
what they pleased, or, at least, instead of fulfilling the orders, they 
would send another grade of glass and sizes ? 

A. Yes, sir. 

Q. Well, what would be the effect of the failure to fulfill these 
orders; was it necessary to cut this glass over in consequence of that 
fact ? 

A. Yes, sir. 

®. How often ? 

A. Well, frequently. 

@. During these years ? 

A. Yes, sir. 

Q. Well, take a case where you had to cut down boxes of glass, 
what would be the loss or the waste on a box ? 

A. Well, the larger the glass the more it was worth, and we often- 
times cut down so that it changed the price materially. 

. How much a box sometimes would it change the price? 

A. Sometimes more and sometimes less. 

Q. I want to get at what it would change the value a box as near 
as I can. I mean in dollars and cents. 

A. I don’t know as I can tell ; sometimes it would affect the price 
a good deal, and sometimes not so much. 

Q. Well, would it a dollar a box or fifty cents a box, or what ? 

A. Yes; twodollarsa box; sometimes three or four dollars a box. 

Q. By reason of cutting it over? 

A. Yes, sir. 

Q. Would this condition of things arise from not fulfilling the 
orders that you made upon Fox & Co. at Durham ville ? 

A. Yes, sir. 

Q. During the years that you were there I wish you to state what 
idea you got of the relations between I. Willard Fox and Fox & Co. 
as to the matter of sending glass on. Whether they used Fox here 
for the purpose of disposing of their refuse and large glass or other- 
wise. What idea did you get and what chance did you have of 
knowing ? 

Objected to as calling for an opinion. 


old A. I was conversant with the orders and the glass sent on, 


and I supposed the sizes 
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Q. What idea did you get from the sizes that weresent on? That 
is the point. 

A. Well, the idea that I had was that the glass sent from the 
factory was—I always thought that the glass was the surplus. 

(. Of their factory there ? 

A. Yes, sir. 

(). In New York ? 

A. Yes, sir. 

Q. Did you have any means of knowing that? 

A. Well, the orders and receipts of glass. 

(. ‘The orders that were sent from Chicago and then the return of 
the glass not filling those orders. 

A. Yes, sir. 

(. Did you ever hear Sam. Fox or any of them state anything 
with regard to that? 

A. No; I don’t know that I did. 

(. Let me call your attention, Mr. Fox, to this: Do you know of 
cases where peculiar sizes of glass, not ordinary sizes, or any kinds 
of glass, were sent on, without any orders at all, from Fox & Co. to 
l. Willard ? 

A. Yes, sir; I think they frequently did it. 

(). Where would they sell their glass in New York? At what 
city did they come to sell it? Do you know whether they sold at 
Buffalo ? | 

A. Well, some. 

(. How would they ship the glass here—from what point ? 

A. From Durhamvyille by canal-boat, and then by vessel. 

@. Were you with J. Willard here in 1869? 

A. Yes, sir. 

(.-Do you remember any oceasion when they closed up I. Wil- 
lard’s store on Washington street, in 1869? 

A. Yes, sir. 

Q. Do you remember the time when Samuel H. Fox, of Fox & 
Co., came here in February, 1869, or thereabouts? 

A. Yes, sir. 

(). Do you remember about his taking charge of the store? 

A. Yes, sir. 

@. When did Samuel H. Fox, for Fox & Co., take charge of that 
store ? 

A. Well, I think about February, 1869. 

(). What directions did he give to you? 

A. I was collector for him and I helped him at the notes and 
accounts. . 

Q. You took charge of the notes and accounts and things for 
Samuel H.? 

A. Yes, sir; and the glass and brushes and so on was sold off in 
a lump. 

Q. Who by? Samuel H.? 

A. Yes, sir. 

Q. What was the value of the stock ‘on hand, including glass, 
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brushes, and other goods in the store and the accounts which were 
good ai the time when Samuel H. Fox went in, February, 1869 ? 
A. As far as I can recollect, I think it was about fifty or 
o78 sixty thousand dollars. 
Q. In that estimate you mean to.state your opinion as to 
the fair cash value at that time ? 
A. Yes, sir. I have assisted in taking the inventory every year, 
and we tried to get at the fair cash value. 
Q. You were acquainted with the value of that character of goods, 
were you ? 
Objected to on the ground that it is a fact to be proved and not a 
matter of opinion as to what the stock was. 


A. Yes, sir. 

Q. I will ask you to state, if you know, what was the fair cash 
value of the goods and accounts in the store at the time that Samuel 
H. Fox took possession, in February. 

A. As nearas I can recollect, about fifty or sixty thousand dol- 
lars. 

@. You may state whether, from your knowledge of that charac- 
ter of business, it requires any special energy and ability to institute 
and carry on such a business as Mr. Fox had. 


Objected to as irrelevant. 


A. I think he took some considerable pains and effort to get up 
that branch of business. The store at 94 Washington street was a 
large store, and the business bad increased very materially for sev- 
eral years, and had paints and oils and brushes and a large stock of 
glass, and the trade was naturally extended and the custom was in- 
creased materially. 

Q. Well, as far as I. Willard Fox was concerned, the taking pos- 
session and closing him out was in effect, whatever the value of the 
business‘ was, of destroying that, as I understand you—that is, the 
good will. Iam asking you what the good will, if anything, was 
worth, of such a business; was it worth anything? 


Objected to as incompetent. 


Q. I don’t ask what it was worth, but was it worth anything ; 
was a man to establish such a business as that, was it worth any- 
thing ? 

A. Qh, ves, sir; of course I don’t know how much it was worth, 
but I should judge that it was worth a large amount. 

Q. What did Samuel H. do with regard to the property after 
that—after he took charge; what did he tell you to do? 

A. He assisted in making sales, and finally Page and Sprague 
bought him all out. 

Q. Well, in the interval before Page & Sprague bought whatever 
was left had you sold goods out ? 

A. Oh, yes, sir. 

Q. How much were you selling out of the stock and what ex- 
tent ? 
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A. Well, I don’t know. 

Q. Any large amounts; were you selling right along? 

A. Some bills were made to dealers; there was a considerable —. 

@. During the interval before Samuel H. closed out the whole 

stock vou had sold right along as you could out of the stock? 
O19 A. Yes, sir. 
@. Did you make any collections of money on those accounts 
that were due to I. Willard? 

A. Yes, sir. 

@. You made those collections, did you ? 

A. Yes, sir. 

Q. Who did you pay the money to? 

A. To Samuel H. Fox. 

@. From the time in February, 1869, I will ask whether Samuel 
Hi. appeared to control and direct matters there as to what should 
be done and what should not be done, as far as you know? 

A. Yes, sir. 

@. Your opinion is, Mr. Fox, that the fair cash value of those 
goods was between fifty and sixty thousand dollars at that time? 

A. Yes, sir. 

Q. That is what they ought to have brought in cash if properly 
handled and disposed of? 

A. Yes, sir. 

You have no reference now to any bad accounts? 

A. No, sir. 

@. You only have reference to those. that were considered good 
and the cash would be paid upon? | 

A. Yes, sir. 

Q. Suppose that there was one hundred and fifty thousand dollars’ 
worth of this glass which you have mentioned shipped from Dur- 
hamville, from the condition in which the glass was during these 
vears you would say that, over and above the ordinary discount, 
there ought to be 10 per cent. or, in such a case as I have supposed, 
$15,000 stricken off in order to be equitable and fair in adjusting 
accounts? Do I understand you to say that or mean that, that ten 
per cent. of whatever was the gross amount should be stricken off? 

A. Yes, sir; that would be my judgment. 

Q. From what you know of the case that is what you would say? 

A. Yes, sir. 

. From what you know of the business and of the glass sent, its 
damaged condition and discolored character, you would state that 
that percent ige ought to be allowed to I. W illard Fox for damage ? 

A. Yes, sir; I should judge so. 

Q. On what character of glass would Fox & Co. at Durhamville 
receive the greatest prices—what size, the large or the small? 

A. The large. 

Q. Was there ver y much profit derived from the small glass it 
was necessary to fill in in order to sell the large glass? 

A. No, sir; the smaller glass there was not very much pro fit on. 

Q. Do you know, and, if you do, state as near as you can, how 
many boxes of glass were received from Fox & Co. w thich you had 
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to cut over at a loss, change over and fix up at a loss, that you 
named? 
A. I don’t know. 
080 Q. Well, about how many, as near as you can tell, a year? 
A. There wassome number of boxes—perhaps two or three 
hundred boxes—a year. 

Q. Let me call your attention to a special case, if you remember 
it. Do you remember I. Willard being obliged to cut down a spe- 
cial lot of double thick to smaller sizes? 

A. Yes, sir. 

Q. State about that. 

A. I think at one time there was some 100 boxes or over. 

@. What did you have to do with that? 

A. Well, the skylights for a depot upon—I don’t know exactly 
the place, but we furnished a large amount for the roof. 

@. What did you have to do with that glass that they sent on ? 

A. We had to cut it down to set it. I knowsome of the glass was 
on hand before I came to my nephew’s business. 

(. Before Mr. Fox took possession ? 

A. Yes, sir. There was a large lot we had to move from one store 
to another of unsalable and damaged glass, and just before I left 
the business that glass had to be cut down in smaller sizes. 

Q. About how many dollars’ worth of glass was in that special 
lot, as near as you can get at it? 

A. Well, several hundred dellars’ worth ; whether it was a thou- 
sand dollars’ worth or more or less, I can’t say. 

Q. In that one special lot ? 

A. Yes, sir. 

Q. You say that you had to move it and tried to sell it, and 
finally didn’t get rid of all of it until Fox & Co. took possession of 
the store ? 

A. Yes, sir. 

Q. From the conduct of the business all the way through during 
the time you were with I. Willard, did you get the idea that his 
store was made asan outlet for Durhamville’s large and refuse glass ? 
Did you get that idea? 

Objected to as being a mere opinion. 


A. Yes, sir; I had that idea. 


Cross-examination by Mr. Woop: 


Q. What relation are you to Kate Fox, the complainant—any ? 
A. By marriage only ; I am her uncle. 
Q. Do you know Samuel H. Fox and Henry W. Fox? 
A. Yes, sir. 
Q. What relation are you to them, if any? 
A. Uncle. 
Q. Did they constitute the firm of Fox & Co.? 
A. Yes, sir. 
Q. That was the firm that was shipping to you from Durhamville 
this glass, or to I. Willard Fox ? 
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A. Yes, sir. 
381 Q. Do you know how long I. Willard Fox was doing busi- 
ness in Chicago prior to 1869? | 

A. I was with him about five years, and I don’t know how long 
before that he was doing business here. 

Q. What was he selling besides glass ? 

A. Well, during the first two or three years he confined himself 
to the glass business, and after two or three years he extended his 
business, and had a wholesale stock of brushes and paints and oils 
and things in that line. 

Q. Well, then, he done a glass business exclusively, except two or 
three or four years, when he added brushes, paints, oils, ete. ? 

A. Yes, sir; about two or three years, I guess, he had paints, 
brushes, ete. 

Q. Did you know, during the time you was there, the financial 
condition of I. Willard Fox as connected with his business ? 

A. I had means of knowing; I was the confidential clerk in his 
store—head clerk. 

Q. About what amount of glass was shipped year by year from 
Fox & Co., at Durhamville, to I. Willard Fox here, during the time¢ 
you was with him ? | 

A. As near as I can recollect—the last two years I don’t know. 
It was a large amount, anyway. I don’t know as I could tell the? 
the amount. 

@. About the amount? 

A. Well, the last two years I should judge. 
about forty or fifty thousand dollars. 

(). For the last two years or each year? 

A. Each year. 

Q. Was there quite a quantity shipped year by year before that? 

A. Yes, sir; not so much. 

Q. Do you know whether I. Willard Fox had heen engaged in 
business with Samuel H. Fox and Henry W. Fox before he com- 
menced business in Chicago? 

A. Well, I understood that he had. 

@. You don’t know anything about that yourself, then ? 

A. No, sIr. 

Q. Was there more of this glass broken than is ordinarily the 
case in shipments of glass that distance ? | 

A. Well, I don’t know as there was. 

Q. Was it packed as glass is usually packed for transit that dis- 
tance? 

A. Yes, sir. . 

Q. By what route did it come—by water or by rail? 

A. By water. 

Q. Is not that, asa matter of fact, the safest mode of transit for 
glass? , 

A. I don’t know; I think the safest mode of transit would be by 
rail. 

(). Did I. Willard Fox buy the glass in Durhamville delivered 
here or there? 


[ don’t know really— 
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A. Delivered here. 
Q. Who paid the freight ? 
A. I. Willard Fox. 
082 Q. Was it sent by water because it was so ordered ? 
A. I don’t know as to that. 

Q. Was it cheaper to send by water than by rail? 

A. Yes, sir. 

Q. Was not that the reason why it was sent by water? 

A. Well, I think it was. 

Q. What was the ordinary discount on glass—on those purchased 
from Fox & Co.? 

A. It varied; sometimes it was higher and sometimes it was 
lower. 

Q. Well, what was about the range of it? 

A. About 50 to 60 per cent. 

Q. Well, was it 50 or 60 per cent. discount from the retail price 
or the wholesale ? 

A. Well, the bill prices. 

Q. Well, were the bill prices the prices you would sell it here at 
wholesale or retail, or were they the prices that they were simply 
billed at to you, and from which the 50 or 60 per cent. discount was 
made? 

A. We was not governed by the discount in the sales here. 

Q. You simply mean that from the prices that the glass was billed 
to you there was allowed a discount of 50 to 60 per cent.? 

A. Yes, S 

. Was not that large discount made partly for the purpose of 
allowing for breakage and damaged glass ? 

A. [ cannot say as to that. I think it was likely—partly. 

Q. Did you get the same discount on the glass that was shipped 
to you from Pittsburgh ? 

A. Yes, sir. 

Q. Well, if I understand you, then, you mean to say that you 
think that in addition to the 50 or 60 per cent. there should have 
been allowed 10 per cent. more for breakage and damaged glass ? 

A. Yes, sir. 

Q. That is, from 60 to 70 per cent. ? 

A. Yes, sir. 

Q. Well, do you mean to say by that that there were not more 
than 30 or 40 per cent. of this glass that was salable ? 

A. Well, the discount affected the price of the glass. I don’t un- 
derstand you. 

Q. What amount of the glass received from Fox & Co. was 
salable, merchantable glass—that is, in good, fair, merchantable 
condition ? 

A. The most of it was, but we had to cut it down to get the sizes 
out for the trade, in the large glass particularly. 

Q. Is it not a fact that by reason of the relationship of the parties 
a large amount of glass was shipped by Fox & Co. here, more than 
would have been if I. Willard had been dealing with Pittsburgh 
manufacturers or other strangers ? 
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A. Well, I suppose likely, in the large sizes. 

Q. Is it not a fact during the years that you have mentioned that 
there was a large demand here for large glass, to be used in build- 
ing, owing to the rapid growth. of the city ? 

A. Yes, sir. 

Q. You had, then, quite a large sale of that character of glass, did 
you not? 

A. Yes, sir. 
O89 . What was about the amount of your sales of glass dur- 
ing the years that you were with I. Willard Fox here—what 
would be about the aver ‘age amount ? 

A. Well, I do not know really how to answer that. It is some 
years ago since I was conversant with it. 

Q. You say that Samuel H. Fox came here in February, 1869, 
and took possession of the stock ? 

A. Yes, sir. 

Was not that by a mutual arrangement and agreement between 
him and I. Willard Fox? , 

A. I do not know as to that. I suppose it was. 

Do you know how much, at that time, I. Willard Fox was 
owing Fox & Co.? 

A. Well, I had not the means of knowing distinctly. Inever saw 
their account. 

Q. You say you was the confidential clerk of [. Willard Fox ? 

A. Yes, sir. 

Q. And you were keeping the run of the purchases and sales? 

A. Yes, sir. 

Q. Now, do you not know it is a fact that when Samuel H. Fox 
came out, in February, 1869, to take possession of this stock that I. 
Willard Fox was indebted to Fox & Co. in the sum of ninety thou- 
sand dollars? 

A. Well, I did not know that. I supposed it wasa large amount. 

Did you hear any talk of an arrangement between I. Willard 
Fox and Samuel H. Fox that at that time Fox & Co. would throw 
off $20,000 of their account ? 

. I never heard anything of that. 

Will you look at the agreement marked “ Exhibit A ” attached 
to hea deposition of Samuel H. Fox and. state whether you ever saw 


that before? 
Objected to as immaterial. 


A. I think I never saw it. 

Q. Do you not know that, as a matter of fact, the possession was 
taken by Samuel H. Fox of this store and the whole business closed 
up at that time by virtue of a written agreement between them ? 

A. I never saw the writing, but I thought that that was so. 

@. How long after Samuel H. Fox came out here in February, 
1869, was the store and business kept running before it was entirely 
closed up? 

A. I do not know exactly, but I think about two or three months, 
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Q. Is it not a fact that it was not closed until the following Octo- 
ber, 1869 ? 

A. Well, I cannot say as to that. 

Did vou continue along with the business and in the store or 
about it down to the time the whole matter was closed ? 

A. Yes, sir. 

Q. Is it not a fact that between February, 1869, and October, 1869, 
or whenever it was that the business was closed up, large amounts 
of glass in the interim were shipped by Fox & Co. here to this es- 

tablishment ? 


384 A. Well, I cannot say as to that. I think there was some. 
Q. But you cannot say how much ? 
A. No, sir. 


Q. What date is it you fix as being the time when you give your 
opinion as to the value of the stock on hand ? 

A. Well, it is the inventory which was taken in January, 1869. 

Q. Do you know where that inventory is? 

A. No, sir. 

@. Do you know who took charge of it? 

A. I do not know. 

Q. Do you base your. opinion of the value of the stock and the 
amount on hand from the footings of the inventory ‘ 

A. Yes, sir. 

Q. So that whatever the inventory may state would be your judg- 
ment of the value of the stock on hand at that time? 

A. Yes, sir. 

@. How much in value, should you judge, was the lot of glass 
that you say was removed from one store to the other, supposing it 
had been good merchantable glass ? 

A. Well, it was a considerable lot; some two cr three thousand 
boxes, I should judge. 

Q. How much was it worth a box if it had been good ? 

A. Well, the small glass was worth about two or three dollars a 
box ; the large glass a larger amount. There was fifty feet in a box 
usually, and the prices varied with the size. The larger the glass 
the more it was worth. The lowest price was about two or three 
dollars a box, and then up to ten and fifteen dollars. The larger 
glass was worth more. 

Q. You say you had to cut about two or three hundred boxes a 
year. How much would be wasted of the glass in cutting? About 
how many feet in the box ? 

A. Well, I do not know as to that. 

Q. Well, about how much ? 

A. Sometimes more and sometimes less. 

(). Well, about an average on a box? 

A. It is pretty hard to tell that. 

Q. Well, you have made an estimate of the gross amount of de- 
duction that you thought ought to be made. Now, can you not 
give your opinion as to the amount of waste that there would be on 
an average in cutting a box, say take two or three hundred boxes ? 

A. Well, I should judge from two to three dollars a box. 
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Q. Well, you say that was the cost, but my question was how 
many feet you wasted on an average by cutting. 

A. I could not get at that very accurately. 

Q. [am simply. asking you for your opinion. 

A. I do not know how to get at that. 

Q. How are you able to form an opinion as to the percentage of 
reduction that should be made on account of cutting, when you are 
not able to state how much is lost by the cutting ? 

A. Well, sometimes a dollar and sometimes three or four dollars 
a box would be wasted. 

Q. Well, then, how many feet? You say there are fifty feet in a 

box ? 
O80 A. You can get at the amount by per cent. 
Q. Is it not a fact, when you recut, that you take glass 
that will cut to the best advantage and only cut off narrow strips? 

A. Yes, sir. 

(. Well, is it not a fact, then, that the waste in quantity 1s com- 
paratively small in recutting glass if it is done economically and 
properly 

A. W ell, it depends on the amount of breakage: aud the size of 
the glass. 

Q. Well, asa man skilled in the business, how much would 
prudent and ecomomical dealer take off of a glass to throw it away— 
cut off, ordinarily ? | | 

A. I do not know as I can say. When we get an order for glass 
“ — have to cut sometimes more and sometimes less. 

Well, now, supposing you had an order of twenty by thirty 
a how much would vou cut off of that rather than to send else- 
where to buy it to bill the order 

= We did not usually send out to buy the glass. 

Well, you do not mean to say that you would waste elass by 
outeiaie it rather posed by send elsewhere to buy it to fill orders, do 
you, and then charge it to Fox & Co. 

A. No; there was ae any charge “ire of the glass to Fox & Co 

Q. By reason of cutting it? 

A. Yes, sir. 

Q. You took it, then, at the full price where it was good ? 

A. We had to, to fill orders. 

Q. Well, do you mean to say, then, that you would charge them 
if you re 2cut glass? Is that it? Took it just the same as though 
it was the right size, and appropriated it. Is that it? 

A. Yes, sir. 

Q. How much glass in value do you think was stained during a 
year that you got ‘from Fox & Co.? 

A. Perhaps four or five hundred dollars. 

Q. Four or five hundred dollars a year. You think that would 
cover the amount of stained glass and unsalable by reason of being 
discolored during a year? 

A. Well, I do not know as it would. We sometimes had a good 
deal of glass disevlored, and perhaps that would be a low estimate, I 
should judge. 
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Q. Well, during these years when you were receiving colored or 
stained glass was there not any notification to Fox & Co. or rebate 
asked on account of that ? 

A. No; I do not know as there was. 

@. Well, then, do you mean to say that you consider those mat- 
ters of stained and discolored glass was made up to you by the fifty 
or sixty per cent. discount that was allowed you? 

A. Well, partly that way. 

Q. Are you able to form an opinion, taking all grades of glass 
thet you receivea from Fox & Co. year by year, of the amount of it 
or the per cent. of it that was broken when it was delivered to I. 
Wiliard Fox here at Chicago? 

A. I do not know as I could give a correct estimate. 
386 Q. No; but I am asking you if you could form an opin- 
ion. 
\. I do not know as I could form it. 
Q. Well, what would be the maximum, do you suppose, or the 
per cent. of breakage ? 

A. From five to ten per cent., [should suppose. 

Q. Did I. Willard Fox continue in the store and help to close up 
the business after Samuel H. I’ox came into possession ? 

A. Yes, sir. 

Q. It was done by mutual agreement, then, was it, the closing up ? 

A. Yes, sir; I think so. 


w, 


Redirect examination by Mr. McDarp: 

Q. Did not Samuel H. Fox, against I. Willard Fox’s wishes, do 
that ? 

A. Close out ? 

Q. Well, closed him out. Did he not complain that he did it 
against his interest and wishes? Did not [. Willard Fox, in 1869, 
object to Samuel H. Fox’s going in and breaking him up and tak- 
ing possession ? 

A. I don’t know that I heard about that particularly. He was 
unwilling to have it go on. 

Q. Samuel H. was unwilling to have him go on ? 

A. Yes, sir; but I thought that the agreement was mutual. 

Q. Well, did you know anything about that personally ? 

A. No. 

Q. Now, you say that I. Willard wasthere. Did Samuel H. Fox 
have the control and direction of affairs in the matter after Febru- 
ary ? 

A. Yes, sir. 

Q. As far as you observed ? 

A. Yes, sir. 

Q. I omitted to ask a question that [ wanted to call the witness’ 
attention to. Do you know whether Fox & Co. charged interest on 
any running account ? | 

A. I don’t know as to that. 

(). You don’t know personally ? 

A. No, sir. 
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‘Q. You spoke about goods being received after February. Those 
goods were not billed to I. Wills ard F ox, were they? 

A. No, sir. 

(). Any goods that were received were not billed to him after 
Samuel H. took possession ? 

A. No, sir. 

Q. In answer to Judge Wood you have spoken about the losses 
on boxes of glass. I will ask you to state whether there are some 
kinds of glass that if you cut off two or three inches it would make 
a difference of three or four or five dollars in a box. 

A. Perhaps that is a large estimate, but it varies. 

Well, the larger the -_ of the glass the more difference it 
makes in the value i f you cut anything off from it ? 
O37 A. Yes, sir. 

Q. Well, do you still state that after allowing the usual 
discount in cases of that kind that still by reason of the condition of 
this glass received from Fox & Co. that it would be a just estimate 
to take ten per cent. additional from the amount, in your opinion ? 


Objected to as having been gone over before. 
A. Yes, sir. 


Signature waived by agreement of counsel. 
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2. The deposition of A. St. JoHN CAMPBELL, which is as follows 


388 @. What is your name? 


A. St. John Campbell. 

(. Where do you reside ? 
A. I reside in Norwood Park. 
What is your business ? 

A. Deputy United States collector of internal revenue. 

Q. Do you know the parties to this suit? Do you know Mrs. 
Kate Fox? | 

A. No, sir; I do not. 

Q. Do you know the defendants? 

A. Yes, sir. 

Q. How long have you known the defendants, I. Willard Fox and 
his wife? 

A. Twenty years, I guess. 

@. Were you ever =e in any capacity by I. Willard Fox? 

A. Y es, sir. 

Q. State when, and in what capacity. 

A. I was employed by Mr. Fox, I think, about three years—per- 
haps a little over—up to July, 1869. 

@. Are you sure about the date? 

A. I think it was the first of July, because I received my commis- 
sion as a Government officer, I think, about that time. 

(. You were about three years in his employ ? 

A. About three years; yes, sir. 

Q. Do you remember about the time that Samuel H. Fox took 
possession of the store on Washington street ? 

27—165 
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A. I recollect that he did take possession of the store, but as to the 
day I could not tell, or to the month, perhaps. 

. Well, that was in February, 1869? 

A. Well, it was some time during that year, I know. 

Q. Prior to that time you were in the employment of Mr. Fox 
about three years—somewhere in that neighborhood ? 

A. I think in the neighborhood of three years; I think about 
three years; perhaps a little over three years. 

Q. He w as conducting the glass business ? 

A. Yes, sir; paints and oils and glass, varnishes, ete. 

q. Where was the store situated during the time that you were in 
his employment? 

A. Part of the time on Lake street and the balance of the time on 
Washington street. 

4 What were your duties while employed by Mr. Fox? 

\. Shipping clerk and outside man generally; buying and filling 
dem, and sometimes attending to the city collecting. 

(). Are you acquainted with the glass business ? 

A. Somewhat. I had tiree years’ experience with him and : 
year or two in New York before I came there. 

Q. What kind of business was he doing—that is, whether large 
or small—during those years? 

A. His business was getting better. It was increasing. It was a 
larger business than it was when I went with him. 

@. Would you call it generally a large business? 

A. I should call it a pretty large glass business. 

Q. Did you have an opportunity to know the condition of 
389 the glass that was shipped to Mr. Fox from different par- 
ties ? 

A. Yes, sir; I used to receive the most of it. 

@. Do you remember about any glass being received from Fox & 
Company, of Durhamville, New York? 

A. Yes, sir. 

Q. What kinds of glass were received from them and what was 
the character of the olass as to condition when received generally? 
I mean take the sizes. What character of glass was shipped first ? 

A. Well, all sizes, but mostly big sizes mixed in with smaller 
S1ZeS. 

Q. Will you state what condition the glass came in or was deliv- 
ered in to Mr. Fox, received from Durhamville, New York ? 

A. We received it by vessel here, and some of it was in very fair 
condition, but a good deal of it was in very bad condition. 

Q. Well, was the condition of the glass worse than is usual in 
such cases ? 

A. A good deal worse from what we received from Pittsburgh and 
other places. 

Q. In what way was the glass in a damaged condition—what was 
the particular condition ? 

A. Well, there was a good deal of breakage in it, in the first 
place. 

Q. Take the whole glass together received from Fox & Co., after 
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you would allow the usual discount which is taken from glass sold 
to deaiers, what would you say ought to be stricken off besides that 
from the class that was received during those years, on account of 
its condition, to make an equitable, fair, and -square discount, so 
that it would — brought down to a fair value between parties in 
such trade? 

A. Ido not know. That is something that I never figured on. 
I do not know as I am competent to answer that exactly. 

@. Well, give your opinion, to the best of your ability, taking into 
the consideration the condition of the glass. 

A. You mean the actual damage to the glass to place it in good 
merchantable shape? 

Q. Yes; to place it in good merchantable shape, I mean, in addi- 
tion to whatever discount is usually made between dealers. J mean 
to take off, on account of the damaged condition—what would bea 
fair thing to take off of that glass shipped from Fox & Company to 
I. Willard Fox—what per cent.? 

A. Some of it, you know, was damaged a good deal more than 
others. 

@. Well, take the average on the whole. 

A. I do not know; seven or eight per cent.—somewhere along 
there; eight per cent., perhaps. 

Q. So that if $100 000 worth of glass was shipped, from the usual 
discount you should say that at least. eight per cent., or $8,000, ought 
to be struck off of that in order to make it equitable? 

A. Well, that would be my judgment as I look at it now. 

@. Now, will you state whether or not you found any considerable 
portion of this glass burnt or discolored, or any portion ? 

A. I recollect two or three lots distinctly—glass that we had to 

take out of a building after we had put ‘it in. 
O90 (). Take it out after you had sold it? 

A. Yes; on account of its being burned. I recollect two 
eases that I can call to mind. We would frequently discover that 
it was burnt, but we would work it off with other glass and hear 
nothing more from it. 

©. Well,in cases where glass was broken—these large-sized panes 
or boxes—what would you have to do in order to make that salable 
or to dispose of it in any way? 

A. Cut it down to smaller sizes; make the best out of the glass 
that we could that was broken; get the largest-sized glass that we 
could. 

Q. What effect would that have on the price? 

A. That depends a good deal upon the size of the glass that we 
cut down. Some boxes of glass would have three lights in it and 
some four lights, and sometimes we would have to cut that dowr to 
a size where they would be fifty lights in a box. 

Q. State what effect that would be. 

A. Why, it would reduce the value of that glass just that much. 

Q. Well, what ratio and proportion ? 

A. Sometimes it would make two or three dollars a box difference, 
and sometimes, where they would take smaller sizes broken and cut 
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them down, it would make perhaps from fifty to seventy-five cents a 
box. 

Q. But take the larger-sized glass ? 

A. Oh, you could damage some glass four dollars a box. 

Q. Were there many boxes of that size where the damage would 
result as you state? 

A. Oh, we would frequently come across a light broken in one of 
those boxes. I do not know how much. Every once in awhile we 
would come across one of those very large lights broken—sometimes 
broken in the middle and sometimes in three or four pieces—when 
yeu come to get it out of the stock. 

(. Do you know whether it was necessary to cut down this large- 
sized glass a great many times to fill orders ? 

A. Well, do you mean the largest sizes, the great big sizes, or the 
medium sizes ? 

Q. Well, the large-size glass take first. What is the fact in that 
regard ? 

A. Well, I don’t think that we ever filled a large order, either by 
letter from the country or direct order here in town, but what I was 
obliged to go out and buy smaller glass to fill in the order or cut 
down larger glass. 

Q. Then,I understand you that the main portion of the glass re- 
ceived from Fox & Co. was this large size? 

A. A very great proportion of it was this large size, but not that 
extreme large size, but larger sizes than we were having orders for 
or than was generally ordered. 

Q. Well, now, Mr. Campbell, on account of the large-sized glass 
being shipped from Fox & Co. to I. Willard Fox, I will ask you to 
state whether it was necessary, in some manner, either by the cut- 
ting down of glass or the purchase of it from other parties or out- 
side parties, to have the smaller sizes in order to make sales and 

make a successful trade? 
O91 A. Yes, sir; in the majority of cases. 
Q. Do you know of any orders being sent to Fox «& Co. for 
glass in which the orders were not filled, but other glass sent ? 


Objected to as secondary evidence. 


A. I have frequently looked over the erders as sent and the in- 
voices received, and they did not agree with the order by a good 
deal. 

Answer objected to. 


Q. You say you looked over the orders; do you know that was a 
fact ? 

A. We did not get the glass that wasordered. I knowit in many 
cases—a great many cases. 

Q. Well, I will ask you to state, Mr. Campbell, what idea you got 
of the method in which they put this glass onto I. Willard Fox— 
whether this was an outlet or a channel for their refuse and large 
glass or otherwise. What did you hear about that? Just state 
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what your basis of information is. I want you to state the facts as 
far as you know them. 


Objected to as calling for the opinion of the witness and not the 
fact. 


A. You don’t want my opinion, then, but what I know about it. 
I know what my ideas was, that all the refuse glass that they could 
not get rid of down there was sent out to I. Willard Fox to dispose 
of to the best advantage. 

Q. Well, are you sufficiently acquainted with the glass business 
to know that it would be unusual to pack off to one dealer that kind 
of glass constantly for years? 

A. I know that if I was ordering glass and they filled my order 
the way they did his I would not buy glass of them long. 

Q. It was an unusual method of conducting the business ? 

A. An unusual method ; yes, sir. 

@. Now, you were in Mr. Fox’s employ in February, 1869, the 
time Samuel H. Fox came up and took possession; will you state 
what the value of the property was contained in Mr. Fox’s store on 
Washington street? I wish you to include the glass on hand and 
all the stock in trade,to the best of your ability. 

A. You mean his stock ? 

(. I mean his stock—yes, and property. 

A. You don’t mean accounts, or anything of that kind? 

Q. I mean his stock and accounts and everything. You can 
separate them in giving your idea of value. 

A. Well, the accounts I do not know so much about, although I 
have a general idea of them, but of the stock I should say there was 
in the neighborhood of $50,000. 

Q. Fifty thousand dollars’ worth of stock ? 

A. In that neighborhood, I should say; yes, sir; not much less, 
I don’t think. 

@. That would be the fair market value of it at that time ? 
d92 A. I should judge so. I had not inventoried it just at 
that time. 

Q. Well, shortly before ? 

A. Some time before that. 

Q. If your attention was called to the fact that an inventory was 
made in January before would that refresh your recollection ? 

A. I don’t recollect the figures, but I think we always made an 
inventory in January; but I should say there was in the neighbor- 
hood of $50,000 of stock, t taking everything—the paints, and oil, 


and gk mt and brushes, and every thing of that character. 


Q. Well , when Samuel H. Fox took possession what did he do— 
what methods did he pursue? Did he appear to run the establish- 
ment, or how? I want you to state how he conducted matters 
there. 

A. Well, he seemed to take right hold as though he was proprie- 
tor of the institution. I did not have much to say to him; I was 
outside attending tothe shop, ete., and any special instructions old 
Mr. Fox used to come and give to me. 
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Q. That is the witness that was examined the other day here? 

A. Yes, sir; the uncle of I. Willard Fox. 

Q. You got your instructions on any special point from the uncle 
of I. W illard, Ethan 8. Fox? 

A. Yes, sir: Uncle Ethan. He would cometome. I don’t recol- 
lect of ever having any conversation with Mr. Samuel Fox. 

Q. You say that you are not able to state accubatbely about the 
accounts, but you were connected with the business there, and I will 
ask you to give your opinion as to what would be the amount of 
the accounts outstanding in such a business—that is, that would be 
good, fair accounts. 

A. Good accounts ? 

Q. I don’t mean worthless accounts, but good ones. 

A. I could not tell you that; I could tell. you about the amount 
of all the accounts. 

Q. Well, state the amount of all the accounts. 

A. I should say in the neighborhood of $15,000. That is my 
judgment, but I had not anything in particular to do with the 
accounts, only asthey were given to me to collect, and sometimes 
looking over them with the old gentleman, but after Mr. Samuel 
Fox came there. 

Q. Who was the old gentleman purporting to act for? Who did 
he pretend to get his directions from to direct you ? 

A. I did not ask him about that. 

(. Who gave the general directions of affairs, then ? 

A. I suppose Mr. Sam. Fox did that. He was behind the desk 
and sitting there as though he was bossing the job. They were 
consulting with him in everything. I do not think there was any- 
thing done unless they consulted with him. 

@. Was the business in a fair condition? You said it was grow- 
ing, but was it in a fair condition when S. Fox stepped in and closed 
him out? 

A. It was in a rather dull time of the year for us—in that time 
of the year. 

Q. Well, 1 mean generally. 

A. But, at the same time, I should consider it was in a fair con- 

dition for that time of year. It was winter, when no build- 
093 Ing was going on, or anything of that kind, much. 

Q. I will ask your opinion on the question of whether the 
working up and re-establishing of a business of that kind required 
any special effort or skill or care? 

A. It requires a good deal of labor and considerable expense. 

Q. In what does the expense consist? 

A. Advertising and sending out men. 

@. How much do you think Mr. Fox spent in advertising alone 
during the years you were with him—how much a year up to Feb- 
ruary, 1869? 

Objected to as incompetent. 


A. I should not like to answer that question, because I could not. 
Q. Well, will you state whether it was a large amount or a small 
amount? 
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A. He advertised very largely in the papers, and by getting out 
new brands for colors and everything of that kind; had two men 
travelling introducing these goods. His expenses in that way were 
very large. 

(. Was the good will of such a business worth anything? 

Objeeted to as irrelevant. 


A. I should consider it was if I was going to buy It out. 

(. Was any special effort—any more than ordinary effort—nec- 
essary to dispose of this large amount of glass of the extraordinary 
sizes that were received from Fox & Co.? 

A. Why, you could not dispose of it readily unless you cut it into 
smaller sizes or offered a larger discount. Of course you would 
have to use extraordinary exertions to get rid of a stock of large- 
sized glass where you would not the size that was in demand. 

Q. Do vou know whether or not Mr. Fox during those years was 
obliged to purchase glass of other parties for the purpose of getting 
this large glass into the market? 

A. Yes; I have stated that he did; we bought at different times 
other sizes to work those off. 

(. I want to call your attention to any special firms that he pur- 
chased from. 

A. We bought largely of Page & Sprague; we used to buy of 
nearly all of them. 

Q. Did you buy any out of the city? 

A. At Pittsburgh; yes, sir. We had a large | 

Q. So that if Mr. Fox had not gone outside and filled in with 
these smaller sizes 1t would have been a difficult thing to have got 
rid of this glass at all in the way in which it was sent from Fox 
& Co.? 

A. Yes; the way in which it was sent. 

Q. Not filling the orders that he sent? 

A. There was a large lot of double thick that sometimes we cut 
down and sold for single thick in order to get rid of it. 

Q. What loss would there be on that? 
oo04 A. The sizes were not so very large; they were smaller 
sizes, some of them, but nearly one-half. 

Q. I want to ask you about a certain case or lot, to illustrate the 
general question. Do you remember about a Jot of double thick that 
was sent out here from Fox & Co. that laid a long time there without 
disposal, and finally had to be cut down or arranged to go into the 
Young Men’s Christian Association here? 

A. Yes, sir; Mr. Swift was the man that bought the glass. 

Q. Now state about that, what it was and what efforts were made. 

A. Well, some of tlie glass that was in there, some of the glass put 
in there, was burnt and we had to cut down some double-thick glass 
to make up the sizes. I don’t recollect all the particulars, but I 
know we had to cut and figure and cut and figure to fill the order. 

Q. Well, did you find a good many instances or a good many 
cases of a similar character where he had to change over and cut 
down and arrange for the purpose of getting rid of this glass? 
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A. Yes, sir; there were a good many cases where we were, as I 
said, working it off. 

Q. In other words, Fox was trying to work off this glass; was that 
the term? 

A. ‘That was the term that I used. 

@. Do you remember after February, 1869, or after the date that 
Samuel Fox took possession of this store and the contents, how any 
glass, if any was shipped, how it was shipped, whether it was billed 
to Fox or simply left blank; no bill-heads or anything after that 
date? 

A. Do you mean the glass that was received here ? 

Q. Yes; after Sam. [ox took possession. 

A. I don’t recollect that. 

Q. Did you ever hear Sam. Fox say anything about the control of 
these things and taking charge of them personally ? 

A. No, sir. 

@. But you know that he did act and took charge? 

A. He took possession there; he acted as the proprietor. 

Q. Would you consider that that taking possession there and 
closing of it out would operate as a damage to I. Willard Fox after 
he had established that business in the manner in which you stated? 

A. I don’t know upon which terms it was closed out, but if he was 
peremptorily closed out it would damage him, certainly, to a large 
extent. 

Q. How much—I mean taking into consideration the good will 
and the cost and expense of working up the business? 

A. Well, I cannot state that. 

Q. Well, about, as near as you can? 


Objected to as being a mere guess. 


A. Iam not able to; I would not want to state that. 


Cross-examination by Judge Woop: 


3995 Q. Mr. Campbell, are you related at all to the defendants 
or either of them ? 

A. No, sir. 

Q. Were you employed after you came here or were you employed 
down East to come out here? 

A. I was employed after I came here. I have been here twenty- 
five years in Chicago. 

Q. How long had Samuel H. Fox been in possession of this store 
when you quit? 

A. I left there in July; I think the first of July. As I said, I 
could not recollect the month exactly. If it was February, why 
February, March, April, and May; that was about five months. 

Q. You say you called the business done a good, large glass busi- 
ness, and that you received the glass shipped to the house? 

A. I used to check it into the house; yes, sir; most of it. Some- 
times the old gentleman checked and sometimes the book-keeper 
did. 
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Q. Well, about what amount of glass was received annually, when 
you were there, from Fox & Co. at Durhamville, New York? 

A. Well, some years it would be more and some years it would 
be less. I do not know as I can answer that. Of course, the mo- 
ment I checked an invoice off I passed it over to the book-keeper. 
I never kept any aggregate. 

Q. A large amount or a small amount per annum ? 

A. Do you mean from that alone? 

@. Yes, sir. | 

A. Well, it was quite an amount. 

Q. How often were you receiving invoices of glass from Durham- 
ville, New York ? 

A. In the course of the year sometimes we would have two or 
three vessels, propeller, loads. 

Q. Was that glass packed differently from what ordinary ship- 
ments of glass are by the manufacturers ? 

A. It was not packed as well as the Pittsburgh glass. They have 
a certain way of packing glass; they have a way of laying straw 
across the top of the box and taking the glass up bodily and setting 
it in there, and then putting straw on either end, a space of per- 
haps an inch in some boxes and sometimes two inches where the 
straw is. 

Q. Are you describing now how this was packed ? 

A. All glass, as a general thing, is packed that way. There was 
a lack of straw in this Durhamville class. 

Q. What is about the amount of ordinary commission allowed on 
glass ? 

A. I don’t know what it is now. I don’t know as I can recollect 
what discount they gave then. 

Q. Well, that is the question at that time, of course; not now. 

A. As I said before, I did not know anything about the office 
work; that was a private matter. 

Q. If you do not know the amount of discount that was allowed 
upon glass for breakage and other defects to I. Willard Fox by 

the parties shipping to him from Durhamville, New York, 
396 how are you able to state that seven to eight per cent, above 
the discount should be allowed ? 

A. I simply stated that that was what I considered the damage 
done to the glass. I asked if that was exclusive of the discount. 

Q. Supposing there was an extra discount allowed upon this glass, 
then would you presume that there should be a percentage above 
that allowed ? , 

A. The glass was supposed to be shipped in good order, and should 
come with ordinary breakage, but I do not “know that they ever 
allow any discount on account of extraordinary breakage. I am 
simply now stating what I considered the loss to the class was by 
the breakage. I do not know what discount was made. 

Q. Well, what would be ordinary breakage from Durhamville 
here, in your opinion ? 

A. If we go by the glass that we received from Pitutinrah it would 
not be one per cent. 
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Q. Well, I ask you from Durhamville, New York. 
A. Well, it ought not to be any more. 


Mr. McDarp: 


Q. I suppose it ought to go safer by propeller or canal? 
A. By water, as a general thing, unless there is something extra- 
ordinary. 7 


Mr. Woop: 


(. Was there more of this glass burned than would ordinarily be 
burned out of such large shipments as you say would be made? 

A. Well, I should say there was, comparing it with other glass. 

@. How much more? 

A. Twice the amount. 

Q. What do you mean by burnt? 

A. Why, it is burned in the making of the glass; it is stained. 
You strike a certain light, and it looks like a rainbow there on the 
glass—smoky ; burnt all colors. | 

Q. Well, do you use “burned” as synonymous with “stained ? 

A. Stained; yes, sir. 

Q. What per cent. of this glass per year do you think was 
stained ? 

A. I could not tell with any degree of accuracy. 

@. What do you call the large glass, with reference to the kind 
of glass that was shipped here from Durhamville, New York, to the 
defendant? 

A. When you get up toglass above 16 by 24 it begins to be large 
glass; we begin to call it large glass if we get up beyond that. 

(. Was large glass worth more than small? 

A. Yes, sir. 

(. It costs more to make it, does it not? 

A. Yes, sir. 

@. Was there more profit made on large glass than small ? 

A. Yes, sir; where it ain’t cut down. ) 

Q. You say they had to buy some of other parties and from Pitts- 
burgh in order to fill out? 

A. W ell, the fact of it was we found we could not get our orders 

filled in Durhamville with the small glass, and had to buy 
397 _—ithis glass at Pittsburgh. 

Q. Of course, I am assuming that; but I had not finished 
my question. When you got this small glass from Pittsburgh, the 
glass that you got from Durhamville, New York, the largest sizes 
did not sell any the less better because you bought Pittsburgh glass, 
did it? 

A. No; but it did not sell once where the small glass would sell 
fifty times. We had no orders for it. 

Q. You speak about getting small glass in order to fill large 
orders. If you had large orders would they include 

A. A large amount of small glass. 

Q. Was this house selling a good deal of glass for buildings here - 
in Chicago? 
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A. It was; yes, sir. 

Q. Is it not a fact that there was a large quantity of large glass 
used here for such purposes? 

A. Yes; but that class of buildings we did not seem to get hold 
of only once in awhile. 

@. You was not doing that kind of business? 

A. Well, sometimes we would get a building like this Young 
Men’s Christian Association building. 

Q. You say that you know that they shipped out here the refuse 
glass for I. Willard Fox to dispose of. How do you know that? 

A. I did not say I knew it. 

@. I so understood you. 

A. No, sir. 

Q. What did you say ? 

A. I said that was my opinion. 

(). That 1s a mere surmise? 

A. Yes, sir; it looked so to me. 

Q. Did you ever take part in taking an inventory of this stock ? 

A. I have done so; yes, sir; I never took part in figuring up the 
inventory, but I have ¢ alled it off—the glass and the sizes 

@. Did you take part and know the amount that the stock inven- 
toried the first of January, 1869—you know how? 

A. I must have helped him take the inventory, but I do not re- 
member the amount of stock -as footed up. 

(). But you think there was $50,000 w orth then on hand? 

A. I think there was nearer fifty than any other figure. 

Q. Was that the stock simply, or did that include, in your opinion, 
the accounts? 

A. No, sir; the stock alone, I should say, amounted to that. 

. Did you stay there until it was closed out? 

A. No, sir. 

Q. What amount of stock do you think there was on hand when 
you left, the first of July, 1869? 

A. Well, that is what I meant. During this month or two there 
before I left I think that was the amount of stock. 

@. When you went out? 

A. Yes, sir; as near that as possible. 

Q. Do you know what proportion of the accounts which 
398 you give an opinion as to the value of were bad or doubtful ? 
A. No, sir. 

Q. No — about that ? 

A. No, sl 

Q. Do — a this business of I. Willard Fox had been running 
prior to 1869? 

A. No; I could not tell just exactly that. Iwas with him in the 
neighborhood of three years, but how long he had been engaged in 
business before that I could not say. There were two places on 
Lake street. He was formerly above there. He must have been 
there for some time before he moved to the place where I was em- 
ployed by him. 

Q. You say that he spent a large amount in advertising, a good 
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many travelling, and soon. I will ask you if itis nota fact that, 
as far as the expense of conducting the establishment was concerned, 
that it was conducted on rather a liberal scale, as far as expenses 
were concerned ? 

A. Not any more so than any other establishment building a 
business. 

Q. How much glass do you think you cut down in the course of a 
year? 

A. Well, you mean the value ? 

Q. Well, the per cent.—yes—the value, either. 

A. We had a man there, a cutter, and he was cutting all the time— 
nearly all the time. He did very little of anything else. 

Q. Is not that the case in all glass establishments ? 

A. Oh, they always havea cutter, but then he is generally a sales- 
man too. 

Q. You think, ordinarily, a cutter is not so busy as this one was? 

A. No, sir; that is my experience and observation. 

Q. Was there ever any glass received here from Durhamville, 
New York, at any time you was there, returned ? 

A. Not that I recollect. 

Q. All retained ? 

A. Yes, sIr. 

Q. When you left the business the first of July, 1869, was there 
about the same amount of large glass in proportion to the whole 
stock as there had been during the previous year? 

A. I think there was about the same amount, that and double 
thick together. 

Q. If you had this amount of stock on hand all the time, and — 
that stock you kept all sizes, did you not, all the time? 

A. Yes, sir; from 8 by 10 up to 30 by 40 and 36 by 40, and larger 
than that. 


Redirect examination by Mr. McDarp: 


@. You stated in answer to Judge Wood that you could not state 
how much stained glass there was—that is, accurately—that was 
damaged by staining. State whether there was a large amount or 
a small amount of it. 

A. I thought I did state that there was quite a large amount 

of it. 
399 Q. I understood you to say that you could not state ex- 
actly. 

A. I could not state the amount, but there was quite a large 
amount. 

Q. A large percentage of it? 

A. An extraordinary percentage—that is, larger a good deal than 
in any other glass that we would receive. 

Q. You stated something about the profit on large glass; where 
does that profit go—to the manufacturer or the one who sells it out 
at retail; where is the profit—to the manufacturer, or who? 

A. I believe they make a difference in the discount on large and 
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small glass. I suppose the manufacturer shares the profit with the 
dealer. Of course, there is more money made in selling a large-sized 
glass than-there is in selling a box of 8-by-10’s. A large- sized box 
of glass would be worth, ray be, fifteen or twenty dollars, and a box 
of 8-by-10 glass would be worth $1.50 or $2. 

Q. Don’ t the seller get the same discount on the large as on the 
small, and don’t they ‘sell it out the same way ? 

A. In selling it, yes, sir. 

(. Where does the greater amount of profit go—to the manufact- 
urer or the seller ? 

A. I think the manufacturer would be likely to make the most 
ae" 

Q. Now, you spoke about the refuse, what you call refuse glass, 
in your opinion—that you could not say personally, but that is your 
opinion or idea. I want you to explain that. 

A. If you allow me to explain what I mean by refuse glass, I 
mean this: It was sizes that they could not dispose of anywhere 
else and sent them out to I. Willard Fox to get rid of. That is 
what I mean by refuse glass; I don’t mean anything else but that; 
and they were odd sizes; they were sizes that we have no call for 
here. 

Q. In your trade? 

A. In our trade—14 by 15’s or 9 by 15 and 9 by 14—when we 
wanted 9 by 12 and 9 by 13’s, glass every day ordered, after order- 
ing, we would have to cut these 9 by 15’s down—cut them down— 
cut off an inch or two inches right straight along. 

@. Ata joss? 

A. At a loss—yes, di cheadnan they come in another bracket. 
The glass runs from one size up to another and then the bracket 
changes, the price changes, and so on. 

Q. Well, then, your idea that this was refuse glass or glass which 
could not be disposed of was based upon your knowledge of the 


glass business and the way that dealers put their glass upon the 


market ? 

A. Yes; there is where I got my idea from. 

Q. Although you don’t know exactly how they manufacture their 
glass down there? 

A. I don’t know anything about that. 

Q. As you say, from your knowledge of the glass business, this 
glass sent out to I. Willard Fox w as an extraordinary kind of class, 
not in the ordinary methods of sale. 

A. They were odd sizes, that were not in demand, and 
400 sizes that had to be cut down in order to make them market- 
able 

Q. I will ask if you remember that certain shipments of glass to 
I. Wiilard Fox from Fox & Co. remained unsalable often for a year 
or two without being disposed of, and that was there on Lake street 
and moved over to W ashington street? 

A. I don’t know how long they had been there, but I know they 
were there when I went there and they moved them over to Wash- 
ington street. 
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@. Was there some of it there when you went away ? 

A. Yes, sir. 

Q. After you had made all your efforts to sell it, it could not be 
disposed of? 2 

A. We never sold it; it was there in stock. 

@. Was it that character of glass that we have just been speaking 
of—odd sizes? 

A. Yes, sir; odd sizes. 

Q. Mr. Campbell, I will ask this question: From the receiving of 
iat character of glass in the way that you have expressed yourself 
and Mr. Fox allowing it to come in there and endeavoring to dis- 
pose of it to the utmost of his ability, as you have stated, cutting 
down, ete., what idea did you get of the relations which existed 
between those parties, whether he was selling it on commission, or 
how? I want to get vour idea as to what you saw and learned 
in that respect. 

Objected to upon the ground that the way the glass was handled 
was a matter of contract and not a matter of guess or opinion. 

Q. You have stated that it appeared to you as if this was a sort of 
a terminus? 

A. Well, it looked to me just as though this store here belonged 
to them down there and they would send this stuff up here for their 
brother to get rid of. 

Answer objected to as incompetent. 

Signature waived by agreement of counsel. 


3. The deposition of I. Willard Fox, taken on the 13th day of 
November, 1879, which is as follows: 


401 Inthe United States Circuit Court, Northern District of Illinois. 
Term, A. D. 187-. 
In the Matter of Kate W. Fox 


vs. 
J. WILLARD Fox and ELEANOR C. Fox. 


Be it remembered that on this day, the thirteenth day of Novem- 
ber, A. D. 1879, personally appeared before me, Merritt N. Dement, 
a notary public in and for the county of Cook and State of Illinois, 
J. Willard Fox to testify on the part of the defendants in the above- 
entitled cause. 


And the said J. Winnarp Fox, having been first duly sworn to 
testify the truth, the whole truth, and nothing but the truth in the 
cause aforesaid, did depose and say as follows, to wit: 

Q. What is your name, age, residence, and occupation ? 

A. J. Willard Fox: age, 58 years; occupation, farmer; residence, 
Lake Zurich, Lake county, Illinois. 

Q. Are you acquainted with the complainant, Kate W. Fox ? 

A. Lam. 
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Q. She was the wife of Henry W. Fox, your brother ? 

A. She was. 

@. And now his widow? 

A. No, sir; she is married again. 

(). Where did you formerly live? 

A. At Durhamville, Oneida county, New York. 

@. When did you move to the West permanently ? 
402 A. It was the spring of 1858. 
Q. When did you buy the Lake Zurich place? 

A. I bought it in 1856. 

(. After 18: 98 have you resided at Lake Zurich as your home? 

A. All the time, except a little while I was in C hicago. 

@. About how many acres of land is there in the Lake Zurich 
farm ? 

A. There are 535 acres, more or less. 

@. You have made some improvements on the 535 acres during 
the time you have been there ? 

A. Yes, sir. 

@. How much ? 

A. Perhaps $75,000 to $100,000. 

(. The improvements ? 

A. Yes, sir. 

(. What does it consist of? I want simply to show the condition 
of things. 


Objected to as immaterial. 


A. I put on 13 miles of board fence; broke all the land and got it 
in a good state of cultivation; ditched it, til-ed it, and put on a 
house that cost $30,000. I have two houses on it. 

Q. You mean that during the interval between the time that you 
went there up to the present time you have expended that amount 
or near that amount ¢ 

A. Yes, sir; it might not be as much as that, sat 

(. Do you know Samuel H. Fox? 

A. I do. 
403 . Is he your brother ? 
A. Yes, sir. 

@. Who were the members of the firm of Fox & Co. that has been 
named in the evidence heretofore ? 

A. Samuel H. Fox and Henry W. Fox. 

Q. How long were they doing business at Durhamville—how 
many years ? 

A. As sassiniiidiiad the first of August, 1857, up until Henry W. 
Fox dissolved with Samuel H. The thing was talked of even be- 
fore that. 

Q. Did you have any relations with Samuel H. Fox prior to the 
time when Henry W. Fox went into the firm ? 

A. I was a partner with a half interest. 

@. How many years had you been a partner? 

A. Well, it is several years. I was three years alone; took it 
from the stump and made the business before he came up there. 
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Q. He was formerly at Sand Lake, New York ? 

A. Yes, sir. 

(. And you started business at Durhamville ? 

A. No, sir. 

(). Where was it? 

A. I first started in connection with a Mr. Gregory and Mr. Cran- 
dell and my two brothers. It was Fox, Gregory & Co. then. The 
thing went on for three years and we lost $15,000. It was through 
me that I urged the stopping of it. The thing was not run right. 

I determined to go out of it unless the thing was done differ- 
404 ently. Samuel H. Fox and myself bought out Fox, Gregory 

& Co. I attended to the business there and he was at the 
other works at Sand Lake, and I paid up the indebtedness and 
made the business before he came up there. 

(). Before he came to Durhamvyille at all? 

A. Yes, sir. 

Q. Well, what kind of business did you have started there when 
Samuel H. Fox came up to Durhamville ? | 

A. Well, we had a good business, doing there well; making 
money. | 

Q. What kind of a business was it—glass business ? 

A. Glass manufactory, and I bought a saw-mill, bought a farm, 
bought some wood lots, and was running the thing very‘nicely. 

@. Do I understand you to say that you established the business 
at Durhamville, where this factory is? 

A. Well, in connection with them. I could not say that I did it 
all alone; of course not. 

Q. Well, I mean prior to Samuel H. Fox taking hold. 

A. Yes, sir; Samuel H. Fox was a partner of mine then, at that 
time. 

(). [I mean the active man in the business. 

A. Yes; and was after he come up there, too. 

Q. Well, you continued in the business in partnership with Sam- 
ucl H. Fox up to 1857 ? 

A. Yes, sir. 

Q. Well, what did the property of the firm consist of in 1857 ? 

Objected to as immaterial. 


405 A. The glass works; all the glass works, including the pot- 
rooms; several houses, eight or ten or more; glass factory 

property, saw-mill, farm-house and the farm, several wood lots, 
store, with all the goods in the store, wood cut, and accounts; of 
course, there was a good deal of personal property. 

. A large amount of personal property ? 

A. Yes; of course. In carrying on this business we had in the pot- 
room a good deal of clay and glass on hand, and so on. 

Q. What position did you occupy inthe firm? I mean in regard 
to being equal or otherwise, as a partner. 

A. Equal partner. 

Q. Equally owned the property ? 

A. Yes, sir. 
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Q. With M-.S. H. Fox? 

A. Yes, sir. 

Q. What was the value of the lands and personal property, and 
stock, and all taken together that you have named, as near as you 
can state it? 

A. Well, it is so long ago and there have been so many changes 
I do not know what to say. 

(. Weil, as near as you can state it, referring to these times. I 
mean the whole thing as it stood, the property and business. 


Objected to as immaterial. 


A. Over $100,000. 
Q. Did you dispose of your interest or retire from that firm ? 
A. I did. 
406 @. I think you stated it was about the Ist of August, 1857. 
A. Yes, sir; whether the inventory was taken at that time 

or before I could not remember, but that was the date of it, anyway. 

Q: Mr. Henry W. Fox went in then? 

A. Yes, sir. 

QQ. In your place? 

A. He took a quarter and 8. H. Fox took a quarter interest. 

Q. Who had the balance ? 

A. Mr. Samuel H. had a half interest before; that gave Samuel 
three-quarters and Henry W..a quarter. 

Q. Henry W. Fox’s interest in the firm, then, was only a quarter? 

Ae F es, sir. 

Q. Did Henry W. put any capital into the firm ? 

A. About $800. 

@. He had $800? 

A. Yes, sir. 

Q. Now, you may state upon what terms you retired from that 
firm. 


Objected to as immaterial. 


A. I gave up the business. Henry and Samuel married sisters, 
and when | bought this Lake Zurich farm it was through Samuel. 
He then wrote me to New York to buy the farm,and he would take 
the farm and I would take the factory, or that he would take the 

factory and I would take the farm, or that we would own the 
407 farm and the factory together. The idea was to help Henry. 

I was the one that wanted to help Henry more than Samuel 
did. They had had some words when they lived down at the other 
factory—when they lived down home—when I was carrying on the 
business there,and when he came up to the factory I was assisting him. 
He was a clerk. That was before he married Samuel’s wife’s sister. 
After awhile we got in together, and he let Henry come in as clerk. 

@. As clerk in what establishment ? 

A. As clerk in the Durhamville establishment when Samuel and 
myself owned it together; and after they were married Henry was 
going out to St. Paul and going into the liquor business, and I didn’t 
want him to do it. I thought it was wrong. I was afraid he would 
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get to drinking, and mother was there, and we finally coaxed him 
to stay. I told him that he should have an interest if I had to give 
him part of my interest. That was the first talk, and then come 
the farm; and we made an arrangement that Henry should come 
in and take part of the business ; and I came out West, and in this 
arrangement which we made I was to have my money there and 
draw it out when I need- it, and these notes that I had given for the 
farm—that was a part of the arrangement, that I should not pay my 
money right out directly for that farm, but should leave it 
408 there, and when these notts come due they were to pay them. 
I was to have the money|to pay them. 

Q. You bought the Lake Zurich farm and was owing on the 
farm ? 

A. Yes, sir; I gave my notes for it. 

(). Given to whom ? 

A. Give a mortgage back to Charles J. Starr. 

Q. Seve “s thousand dollars of notes ? 

A. Yes, sir; it was eight or ten thousand dollars. 

@. The aacaains that you made in selling out was that instead 
of drawing your money out of the firm. That is one item of the 
agreement ? 

A. That was the positive agreement. 

Q. Who was to take up and pay these notes that you had given 
Starr ? 

A. Samuel H. Fox and Henry W. Fox. 

Q. The firm was to do it? 

A. They were to give me the money to pay those notes. That 
was a part of the arrangement ; that when they came due—I could 
get along without it till they come due, and what money I would 
want for my use upon the farm from time to time or for any pur- 
pose—what I would want—to draw it pranis if I gave any notes or 
did any business whatever there they were to take it and look after 
it and pay it and pay all accounts that sates be standing out that 
I was to pay individually. 

4. Any individual accounts that you were owing they were to 
pay those off? 

A. Yes, sir. 
409 @. Were you to draw out any goods from the firm in making 
the settlement or take out any thing ? 
. There was nothing said particularly, only if we did not agree 
th the personal property—what we could not agree on ourselves a 
third party should be brought in in the inventory. 

Q. What was your interest in the firm valued at or worth at the 
time of your dissolving your partnership ? 

A. Well, really, I could not tell you now. 

Q. Well, about how much? State it as near as you can. 

A. Well, you see I cannot tell exactly what our indebtedness was, 
but I should say $30,000, more or less. 

Q. $30,000; that represents the interest that you had in that 
firm? I ask you these questions, Mr. Fox, in order to call for your 
explanation of a certain exhibit which is attached and marked Ex- 


Wages 


KATE W. GOODWIN ET AIL. VS. ELEANOR FOX ET AL.., &¢. 227 


hibit B 2 to the second deposition of Samuel H. Fox. I see by this 
exhibit that a large account is made up and apparently charged 
against you, whereby you are charged with various items; among 
others you were charged an amount in two items here of January 
1, 1860, of more than $5,000 paid to Charles J. Starr that you have 
named that you owed for a balance of the purchase-money on the 
Lake Zurich farm ? 
A. It was. 
410 @. These two items which they have charged to you as if 
you were were indebted to them that amount, will you state 
whether you owed them any such amount as that—to Fox & Co. or 
Samuel Fox or any of them? 
A. No; those notes were notes that he took up. He took up my 
notes that he was to pay. 
(. Was it under this agreement ? 
A. Yes, sir; he took up the old notes and gave the new ones him- 
self. 


Was the taking up of the notes his own matter, for his own ac- 
commodation, and giving new ones, or not? 

A. Well, it would be, to be right: 1t was. 

Q. What J want to know is whether you were under any obliga- 
tion to pay them ? 

A. Not legally. 

Q. That is, under the agreement, you were not ? 

A. No, sir; not under the agreement. 

Q. Take these items along down. For instance, we will mention 
one to illustrate the others: The note of James Murty of $300, of 
August 4th. 

A. That was four d: ivs after the delivery of my stock and every- 
thing to them. 

(. And possessions over to the firm ? 

A. Yes, sir; and they knew of all these notes then, at that time, 
which they should have paid and were to pay. Instead of giving 
this man the money and drawing it out I left it with them to pay, 
so as not to pay this man then. It was a four-months note. That 

was to accommodate them that I did these things, to leave 
411 the money,with them. That was the time I went out and I 
had the money in there. 

Q. You had the money in that firm to pay this? 

A. Yes, sir; I had plenty of it there, and tne good will of the con- 
cern. 

@. You take these other matters. There is a note of December 
Ist, James Murty, $342.50. 

A. All the same thing, the same transaction. ‘They never placed 
that account to me; they never gave me an account of that kind. 

. I will eall your attention to another item here, which I would 
like to have you explain, if you can, whether you ever heard of 
any such arrangement or made any such agreement. Poy 1, 1862, 
there is interest ; charged on account 44 years, $1,951.82, and charged 
to you. Do you know anything about that ? 

A. No, sir. 
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Q. Did you ever agree to pay any interest to anybody with regard 
to these transactions ? 

A. No, sir. 

Q. You may also explain an item of July 1, 1860, interest to Jan- 
uary 1, $331.29. What is that? 

A. I don’t know anything about it. 

Q. Did you ever agree to pay any interest on any account? 

A. Never looked at the book since the transaction was made. 

Q. January 1, 1864, interest on account, $47.88. Whatisthat? Is 
that something, in other words, that you ought to have paid to any- 


body ? 
412 A. W hy, of course not. 
Q. It is not ? 
A. No, sir. 


@. Do you know the account of Goss & Phillips ? 

A. Yes, sir. 

Q. What was that account of Goss & Phillips? 

A. I don’t know, sir. 

@. It seems to be named in the account which is charged to you. 
An amount of interest is charged on it of $150.00. What is that? 

A. You will have to ask somebody else besides me. 

Q. Did you ever have any account with Goss & Phillips ? 

. I might have had, but no large amount. 

Q. On which the interest would be $150.00 ? 

A. No, sir, to my knowledge. 

Q. Now, the charges, together with about $3,000 of interest, which 
bas been made to you as an explanation of a $20 ,000 credit which 
has been alleged to, have been given you in 1869—the amount of 
the charges which are made against you on this old transaction was 
$22,459.04. Now, the bulk of that, or $15,000 of that, is set off on 
the credit side by a mortgage under the date of January, 1863. I 
wish you to explain about that mortgage, or bond and mortgage, 
whatever it might have been, so that the master can understand it. 

A. When these notes came due upon the farm, which in our ar- 

rangement when I sold out them they were to pay, or the 
413 money was to come from them, they having my money to 

pay these notes — they became due, [ wrote to them, and 
they put it off. I wrote to them again, perhaps, when another note 
came due, and finally I was sued. 

Q. On account of those notes ? 

A. On account of those notes. I went East and begged of them 
for this money. I did not get it of them. I went down to Albany, 
I went to New York, and [I came back again. Finally, 1 met my 
brother Samuel at Utica, and I felt then then they had got judgment 
against me, and the farm was to be sold within, [ think, three days 
at any rate, ina short time. I was losing all my improv ements 
and the farm besides, and my brother met me, and in order to 
get him to do anything I had either got to lose the whole farm or 
do just what he told me to do. I was there right ready to be hung. 
I had got to hang or doas he told me; that is the amount of it. 
I never looked at any books; and then I had to pay $1,000 for a 
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note that the bank should have paid itself, but they thought that if 
they kept good credit with the bank that they could do the business 
there better. It was through the carelessness of the cashier of the 
bank of Rome, Mr. Thoms. The note was sent out for collection, sent 
to Buffalo, and the man in Detroit sent the note down, and the note 

was there a little before the draft got there. The note was 
414 sent back to Thoms, and he laid it away in a bundle and 

forgot all about it. After our concern was dissolved, and 
long after and they were closing up the bank, previously to going 
into the new banking law as a national bank, they discov ered this 
note; and this man we had done business with and had sold him 
lots and lots of goods, and he always had paid us. After that he 
failed, and of course we could not collect it, and they foreed me to 
pay this $1,000 to pay that note. 

Q. Confine your statement to the main question and then explain 
afterwards. 

A. You asked me what they forced metodo. They forced me 
then to give this bond, or they would not help to pay the note. If 
[ did not give them this mortgage they would not pay these notes, 
and made me put in another $1,000 there; put in what they was 
a mind to; done just what they pl eased. 

Q. Did vou execute this mortgage of $15,000 for any indebted- 
edness which was really owing to Samuel H. Fox or Samuel H. Fox 
& Co. or Fox & Co.? 

A. No, sir; I did it because I wanted to get my farm, and if they 
had asked me $25,000 I would have had to do it. That is just the 
way it was. 

Q. Did they keep the agreement they made with you.to take 
eare of these notes and pay this indebtedness which they had 

agreed to pay when you sold out your interest in the firm ? 
415 A. No, sir; these notes became due, and I had: to give 

them this bond then, and they went down and gave these 
other notes to Starr. 

Q. Did you owe Fox & Co. anything for which this bond should 
have been given ? 

A. No, sir; not one dollar, under our agreement. 

Q. I see by Exhibit B 2 that after striking the balance of the 
$15,000 and several other items which are added up here, making 
an amount of $20,718.29, the balance left against you is $1,740.75, 
with interest seep to August 1, 1867, of $182.78, making a total 
against you of $1,923.53, and that account is brought forward as a 
part of this account of $70,000, which they have attempted to fore- 
close your farm on. Will you state, Mr. Fox, whether you owe them 
that amount of money or any other amount of money on thg old 
transaction ? 

A. No, sir; they never had been settled with at all. They had 
not dene as they agreed, any part of it. I want to state here now, if 
it is right to state it, before it is forgotten, | came out West mare ~ 
spent three or four months assisting them in 1857, when it a 
pretty tight time, after I had gone out of the firm, and | hadn't 
hardly money enough to keep me goiug doing business. It was 
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pretty hard. I did collect, I think, $6,000 and sent to them here. 
I went home. I had not a potatoe in my house. They had a car- 

load of potatoes to putin their own cellars. When I got home 
416 Isaid to them, “I want some money to get some potatoes.” 

Says he, “ There is no need of your doing that.” Says I, “I 
want to put in enough potatoes in my cellar to last me.” “ You 
can have what you want.” I gota bushel or two of potatoes out of 
there. They refused me to have any potatoes. 


Objected to as immaterial. 


—. They refused me to let me go into the store to draw out a dol- 
lar of money; they refused me from the books, the money that 
should be collected, scattered all over the country; did not attend to 
it, and I had to just go and borrow a little bit of money and go into 
the village to the butcher shop, and all to get my meat and provis- 
ions, and a Jittle stuff in another place, and borrow some money to 
get it. They never would give me a dollar to help me out of there. 
It was a shame, the way they treated me after they got possession. 

Q. I want to ask you how much you got out of that firm after you 
went out of it, as the result of your dissolution ; about how much 
did you get out? 

A. I really cannot tell. There are some things on that account 
that I had; some things there that were drawn out—this wagon. 

Q. What proportion of the amount that you really ought to have 
had out of that firm did you ever get? 

A. Well, I got $300. This $50 1 know nothing about; that $5 
probably might be right. 

Q. Well, Iam talking about what you really got out of it. 

417 A. Well, that $300 was for the wagon; that draft on New 

York, | know nothing about it; I have no knowledge about 
having a draft on New York. 

Q. How much of a balance or interest in that firm would you be 
entitled to have, aside from what they paid—to the extent of how 
much ? 

A. Ishould have to figure that up; I could not tell just the amount 
now. That statement (B 2) is all wrong; we had a settlement of 
that matter. That part has nothing to do with that at all,and that 
$15,000 bond isa part of this parcel mixed up in there, which I don’t 
owe them and did not owe them. That is a part of their contract 
with me. It has nothing to do with this at all, and I claim that 
that should be stricken out until we could havea settlement. At 
the time they undertook to force this in to make the $90,000. That 
I would not consent to, never, and I did not want to consent to the 
other. He fought at me three or four times; he would throw me 
into bankruptcy and would do wonders. I told him he had done 
all the forcing he could do. This was Samuel H. Fox. Heisa 
mighty good figurer. 

Answer objected to. 


Q. It was Samuel H. Fox, acting for the firm of Fox & Company ? 
| ° ¥ ° ° rp > ¥ ° 
A. Certainly. He was doing it all for Fox & Co. I was working 
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for Samuel H. Fox and Samuel H. Fox was working for himself. 
We was both working for the same man ; that is the way it 
418 was. 
Q. Now, if this $15,000 bond was cancelled, suppose that 
was stricken okt out of this account, as you say it ought to be,on a 
fair settlement. of those old affairs, would that firm be owing you or 
not? 


Objected to as a conclusion. 


A. Well, I should say not. I would not owe them anything. 

@. Would they owe you? In other words, did they pay the bal- 
ance ? 

A. They never settled it up; no, sir. 

Q. Did they pay you what they had agreed to pay you? 

A. No, sir; they did not doit. I would like to state here that 
they are not paying those notes when they come due, and having 
my money cost me over $15,000. I had to stay out here and dig 
and fight and almost starve to get agoing. ‘That is true. 

(). You understand that I am asking you particularly with regard 
to this old aecount, for the reason that. a balance of that old account, 
after charging you with that $15,000 bond, has been brought forward 
to swell the account of 1869. 

A. I suppose they put.in all this interest to swell it up and make 
it as big a statement against me as they possibly could to show to 
the creditors that I was owing them a large amount, and to force 
this thing right down my throat, to make me do Just as they pleased. 

They did do it, anyway. 
419 Q. Here is an item of $3,000.00, which was credited to you 
on the credit side of the arrangement. 

A. I never saw it on the books, but my brother Henry told me 
there was $6,000 here that Sam. has credited to himself. Says he, 
‘“T think that you are entitled to half of that,” and I spoke to him 
about it, and he had forgotten to credit me with it—some matters 
that has come in in connection with the firm—and there was lots of it 
that he never did credit me with. Thecredit isnoton there. That 
is where the trouble is. He is a good man to charge, but he never 
credits up. 

Q. You have been credited with a span of mares, $1,200. What 
about that? 

A. That is a pair of mares that I let him have since I have been 
on the farm. I had something for that, for the $1,200.00. 

Q. Had that any relation to that old firm affair? 

A. It had nothing to do with the old firm affair at all. That 
$1,200 was a pair of maresthat I raised here and let him have when 
I was in the business. 

Q. Did you give him those mares in a settlement of any old 
count ? 

A. They had nothing to do with it at all. 

Q. Aside from that, he has credited you with a very few small 
items, the principal items being two bills of Goss & Phillips. 
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420 A. Well, I was selling some glass for him at that time inde- 
pendent of this matter now. 

Q@. In 1865? 

A. This was before we went into the regular quantity of glass. 
It was a little glass that was sent out from time to time. I sent him 
a few orders. That part never should come in there at all. 

Q. Well, how much do Fox & Company owe you on a fair adjust- 
ment of that old account—I mean Henry W. Fox and Samuel H. 
Fox—the firm of Fox & Co.? In other words, instead of their charg- 
iny against yeu a mortgage of $15,000 and interest and a balance of 
$1,923.00, on a fair statement of that account how much would they 
be owing you, striking out that $15,000 entirely ? 

A. I certainly cannot answer it. They must have been owing me, 
but, of course, so long ago, I expected a great deal more out of that 
estate—out of that property—which, if | could have had it then I 
would have been all right, I would have been perfectly independ- 
ent of them for any transaction whatever; but they did not give 
me a dollar, kept me right down snug without anything, and I had 
to make and fight my own way through when they was owing me; 
that was the way it was; and when I could get a little bit of glass 
or I could get something else it was hard work to get it. I had a 

hundred acres of wheat over here, or 80 acres of wheat, and 
421 for just wanting $80 I lost half of it. It was 58 bushels to 

the acre, and after going through the trouble I had with it I 
got 25 bushels to the acre out of it. Now, that was a loss to me 
which I say they should pay. I should have had my money when 
I went on the farm to fence. I had to do every way to get the 
fencing, and so it was all the way through. 

Q. All I wanted you to state, if you could, was what would have 
been a fair amount to be derived from your business that you sold 
out under those cireumstances—your half of the business. 

A. When I sold out to them and I could have had my money— 
you see my books—I have not got. You see it is a long while ago 

@. Well, Iam not asking you about your books. 

A. Well, more than that amount, any way—more than the amount 
they have charged up to me there. You see part of that is a trans- 
action that has happened since; that has nothing to du with the other 
matters. ‘That span of mares should have gone right in with this 
commission account. It had nothing to do with it there at all. 
That account should have gone into this glass account as so much 
money sent him. 


Adjourned to 9 a. m., November 15, 1879, by agreement. 
Met, pursuant to adjournment, at 9 a. m., November 15th, 1879, 
when the direct examination was resumed as follows : 


422 Q. In this account, Exhibit B 2, do you find that Fox & 
Ce. have credited you with your interest in that firm that 
you sold to them? 
A. No, sir. 
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Q. What is the only item that you find that they have credited 
you with? 

A. One of $3,000.00. 

Q. In other words, you have been charged with what you received 
from the firm ? 

A. Yes, sir. 

Q. But have not been credited with your interest in the firm ? 

A. No, sir. 

Q. The several items relating to commissions which you are 
credited with here, had they any thing whatever to do with that old 
firm ? 

A. Nothing at all. 

(. What were those items? What did they relate to? 

A. To the sales of glass. | 

@. Made on commission ? | 

A. Made on commission; commission account. 

Q. Sales of what year—about what year? Do you remember in- 
dependently of this exhibit? 

A. - was 1866 

M4 see an item here of January, 1866. 

I had some glass, and sold some glass for him, and let him 
Bis some horses, and had this glass for those horses; that was the 
account. It leaves a balance due me of some six or eight 
423 hundred dollars, I guess, now; I think it was $638.00 and some 
cents. | 

Q. Do you mean on this commission account ? 

A. On that commission account. 

@. You say your interest in the firm there was toa large extent— 
that is, a good many thousand dollars. You apparently obtained 
$22,459.04, as they have stated it here. They have charged, however, 
to make up that bill a large amount of interest. Suppose you had 
been credited with the fair value of your interest in the firm, would 
there have been a balance going to Fox & Co. or to you upon even 
the showing that they have made? 

There would be a balance owing to me; a large balance. 

Q. What I mean is, striking out this $15,000.00 which you say 
they forced you to give under certain circumstances. 

A. Yes, sir. 

Q). And about how much do you think would have been coming 
to you on your old account if it had been balanced correctly and 
you credited with your proper interest in the firm according to 
agreement ? 

of Oh, a number of thousand dollars; I could not say tise amount. 

Q. $2,000.00 or $3,000.00 ? 

A. Oh, more than that. This contract or bargain was made when 

I sold out to them, and these very items that they have got 
424 in there charged were known then that Il was going to get 

them, this wagon and all those, and the notes were made by 
them for this property, so as to keep the money in themselves, so as 
they could get time on it. 

Q. So as they could keep the money and get time? 

30—168 


234 KATE W. GOODWIN ET AL. VS. ELEANOR FOX ET AL., &C. 


A. Yes, sir; that was merely put in as a memorandum to the ac- 
count which I had. I let them have every single dollar that I had; 
stepped right out and left them as my brothers to take care of this 
business, and they gobbled it all up. 

Q. And credited you with about $3,000.00 as your only interest 
in the firm? 

A. It seems that is what they credit, and they would not have 
done that if it had not been for Brother Henry. He told me about 
it. He had not settled up. I think this was after the $15,000.00 
arrangement. They agreed to pay these notes; positively agreed 
to pay them, and then I got so that I had—they forced me to do 
anything. Still I denied this as a settlement or anything of that 
sort, you understand. 

. Do you remember to illustrate one item of your interest that 
you collected and sent to them yourself? Do you remember about 
collecting any account here in the West of any ps arty or parties after 

the dissolution and sending them the money 
425 A. Isent them some $6, 000. 00. Istayed a until the 16th 

or 18th of November of that year. I see they have an item 
there of $384.00 from 8.8. Short. I think itis a check; that check 
never was paid. He gave me that check on Potter Palmer. He 
gave, I think, a thirty days’ check and Potter Palmer cashed it, and 
I had afterwards to pay it. It was when Potter Palmer was in the 
dry-goods business. 

Q. Was that all you collected and sent to them from this city ? 

A. I don’t think it was. I presume there was John Alston. His 
note was payable in New York. I think it was $1,500.00. We ar- 
ranged it someliow; do not remember how. I let them have all 
the money to help carry them along until [I needed it, and that 
money was mine; it was not theirs, and after they had got this thing 
into their hands and I could not get a dollar of them hardly. They 
even refused to let me have any goods in the store—starved me 
right out. 

Q. I wish now to call your attention to the next exhibit attached 
to the deposition of Samuel H. Fox and called Exhibit B 2, which 
purports to be the account of an indebtedness extending from May 
25th, 1865, up to August 1, 1867, and upon which a balance is strue k 
purporting to show you indebted to Fox & Co. to the amount of 

$41,991.87. Will you state when you commenced doing busi- 
426 ness for Fox & Co. out here, and how did you commence it 

along about 1865? State the starting in of your relations. 
State it concisely and clearly. 

A. Henry W. Fox came out here to sell some glass. After the 
war was over they had got a large quantity of glass on hand and 
could not get rid of it—a large quantity of double thick and big 
sizes ; some ordinary sizes or small glass. He wanted me—he came 
out to my place and stayed a day or two and wanted me to come 
out and help him to sell this glass—introduce him to different cus- 
tomers. This was the first time, I think, he had been out here. We 
went around here; did not make any sales. I went to Milwaukee 
with him; made no sales there except to a railroad company of a 
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hundred dollars’ worth of glass. We came back. He was discour- 
aged, and I left him on the corner of Lake and Clark streets in the 
evening, and I said to him, “ Henry, if you don’t get rid of your 
glass, if you feel like sending some out to me, I will see what I can 
, . do with it;” and after he went home he sent on, I should think, 
| about two thousand or a little over of boxes of glass. He wrote me 
» that he was going to send it. He sold what he could on the way 
| out, on the canal and at Buffalo, and the balance was shipped to me 

by propeller. I rented a place on the dock, and the glass came 
r. | in a very bad condition; of course, some of it i had to pack 
427 over; some of it was not packed over; some I sold and had 

to allow some for breakage. 

Q. Was that the item that is named here first in this exhibit, 
this 2,209) boxes that they first sent out? 

A. Yes, sir; that is the first. I went on to sell the glass and 
made some sales to different persons around. Of course,I could not 
sell any such large quantities as they were in the habit of selling 
first. As fast as I could get in the money I used to deposit it in the 
bank, and as fast as I oot the money I ‘would send it to them. I 
wrote them that I would sell the glass; if they thought it was doing 
well for them they might send on more and I would sell the glass 
at a commission of so much per cent.—lI don’t remember what it 
was—or I would take it at such a discount as a commission, either 
way, making all I could out of it, whether I made any commission 
“< or not, and they took me on the discount. I went on and sold the 

olass. 
(. What do I understand by the discount and commission? Was 
it that vou were to have 
A. Why, certainly, a commission. All a of the glass was on 
commission, and always has been on commission. 
Q. Well, do I understand you to say that the glass that they sent 
5 you was sent on commission to sell ? 
A. Yes, sir. 
@. And not sold to you? 
428 A. Not sold to me. The glass was theirs and they could 
take it any time they chose. I was merely acting as agent 
for them. That is about as near as I can get it. 

Q. Selling this olass on commission for them ? 

A. Yes, sir - under their instructions at all times, and as fast as I 
got the money I sent it to them. 

Q. Well, before I ask you particularly about this account which 
they have attached and exhibit as your indebtedness up to a certain 
time, I want to ask you what you did in pursuance of your agree- 
ment to sell their glass on commission, what preparations you 
made, and what efforts you made in the way of doing it and extend- 
ing your sales and trying to do the best you could for them. State 
generally what you did. 

A. Why, I worked at it all the time and tried to work off their 
elass for theiradvantage. Of course, they sent me mostly large glass 
or such surplus glass as they had. 
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Q. What special efforts did you have to make in order to get rid 
of the glass? 

A. Of course, it required so much more expense. I could not 
make the same sales every day; I would not havethe sizes. 

@. What kind of glass did they send you generally to sell? 

A. Well, they sent me mostly large glass. 

Q. What was the condition of the glass — generality ? 
429 A. The glass was more or less broken; some of it very 

much bruken. They knew that fact, too. 

@. Did you ever hear them say that? 

A. Why certainly they saw that,and they have been and seen it 
and know it. I would tell them about making the boxes more like 
the Pittsburgh, making them heavier, and then they would go to 
work and put a strip, on the side instead of doing what I told them 
to — 

Q. Was there any of it damaged otherwise than being. broken 
pee the year that they sent you this glass ? 

A. Very much of it was burnt from the effects of too much soda 
put into the piece, would color it, or standing any length of time; 
and this glass that had-stood in the boxes a long time and in damp 
warehouses would color it. 

Q. What did you have to do in order to make sales of this glass 
forthem? I meandid you have to go to any extra expense yourself 
in order to get rid of it? 

A. Oh, very much so. 

Q. Well, now state. 

A. It would take more men. We had to open the boxes of glass 
that was not perfect or would not answer and gowhere we could cut 
it down. Someof it would have to be stripped in smaller sizes in 
order to get rid of the larger sizes. It might have to go into sky- 

lights, or something of that sortout of the way; that I kept 
430 ~=account of all along. 

@. Did you have to do anything else besides putting work 
and labor upon this glass to make it saleable? Did you have to make 
any independent purchases of any kind of glass to fill or to do any- 
thing about it? 

A. I had to buy either sizes from other works. I suggested to my 
brother Samuel, who was the man that generally had the manage- 
ment of this business, that if he could not send me the small sizes 
I would have to use the money to buy other sizes to fill up; that if 
he could not furnish this glass and keep up the stock that I. would 
have to buy it elsewhere. It was done with his knowledge. He 
knew that I was buying this glass. I bought some from these works 
up here—some 8 x 10 and 9 x 12 ,and such sizes as that—in order to 
keep up, because the expenses were running right along, and I, of 
course, was running behind, and I could not sell all large class. 
That was impossible, and if I did not have other sizes to fit in with 
it the customers would go somewheres else to get it altogether, so 
I had to take the money and buy these other sizes, but only such 
sizes as we had not got from them. 

Q. And what else did you do besides cutting over glass and pur- 
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chasing class, as you have stated, for the purpose of selling? Did 
you rent any store or did you do any advertising? I want 

431 you to state generally what you did to get this glass off for 
them. 

@. I, of course, advertised largely. An order would come in for 
a certain size, and if I could cut their glass down by cutting off a 
few inches or more in order to work their glass off I did it. The 
box was opened and my cutter would take it and work it off. For 
instance, I ordered 24 x 30 and needed it very much, or 24 x 28. 
They were always sure tosend me 24 x 32, and 24 x 32 would come 
in another bracket, and I would have to cut that down to 24 x 28 

r 24 x 30 and lose a number of lights besides. The expense of 
se a and the difference in the brackets made sometimes two or 
three dollars a box difference or loss, so | would make a minute of 
it against them. 

Q. I was asking you what you did towards getting rid of this 
glass aside from cutting it down; I mean as to storing and adver- 
tising. | 

A. Well, that was part of my getting rid of it, of course. 

Q. Did you advertise largely, and how much ? 

A. Yes, sir; I advertised $10,000.00 one year. 

Q. What kind of a store did you have? 

A. I hada largestore; the laststore I had. Thestore,in the first 
place, was on the dock, and the next place was in a small store to 
keep my expenses down; and next, increasing a little larger; from 
that I went into a still larger house. 

Q. Did you sell a large amount of glass for Fox & Co.? 
452 A. 1 did. 
@. And at a large profit to them ? | 

A. At a large profit to them—yes, sir. The large glass they 
made, you know. The smaller sizes there was not so much money 
made on, and therefor- they would work ordinary glass, when 
it worked good, into large sizes and ship it out to me; and they 
did not look to my orders at all,and I would work the glass off to 
their advantage the best I knew how. 

Q. What percentage of this glass—I mean extending from 1865 
when you first received the glass, up to ebruary, 1869—what per- 
centage of that glass was damaged? What I mean is in such a con- 
dition that it amounted to damaged glass or had to be cut over so 
as to result in a loss upon the glass—about what per cent. of it? I 
mean taking the burnt glass and all. I mean the whole thing. 

A. 20%. 

Q. That is to say, counting the damaged glass that was damaged 
in the manufacture and the glass which you were obliged to cut 
over, producing a waste on the amount sent, that it would amount 
to 20 % of the whole amount sent you ? 

A. Yes, sir; & I guess more. 

Q. I will ask you “whether you owed Box & Co., on the first day 
of August, 1867, a balance of $41,999.87 ‘ 

A. No, sir; I did not. 
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433 Q. Had they a right to make any charge against you as if 
this glass was yours, as stated in Exhibit B: ? 

- No, sir; they had not. The glass was all theirs. 

I want to ask 4 you what you did with the olass that was left on 
ard from the old store, on Lake St.? 

A. I wrth it over to 94 Washington St. 

Q. I will ask you to state whether or not part of the glass which 
they sent wo that you have been testifying about, could be got rid 
of in any way? 

A. No, sir; I did the very best I could to get rid of the glass. 

Q. What became of it? 

A. It was moved over to that store. 

@. What became of it finally ? 

A. It was finally sold by Samuel H. Fox to Page & Sprague. 

@. How much of that glass, in your estimation—as near as you 
can estimate now—that vou could not sell was moved over from the 
store on Lake street to Washington St.? About how much ? 

A. There was a large amount of it, a good many thousand boxes, 
and most of it was double thick and large single strength ? 

Q. Which would be at large prices ? 

A. Yes, sir; I kept sever ral draymen hanling—for I think it must 
have been a week moving this glass. Instead of using our own 

horses we used big trucks. 
434 Q. I see by this statement which Samuel H. Fox has at- 
tached to his deposition, marked B 1, that he has, in making 
up the account, charged interest to a large amount and entered it 
up against you. Did you ever have any agreement with Mr. Fox 
whereby any element of interest was to be charged against you? 

A. No, sir, never, and he knows it. 

Q. Did you ever agree that a certain amount that I have named, 
$41,991.87, was due to Fox & Co. from you on August Ist, 1867. 

A. I never did.. I never saw it entered on the books. I don’t 
know anything about it. They took possession and ordered him to 
do this thing himself upon the books. 

@. Whatever was left of glass that was not sold August Ist, 1867, 
at the time this account is purported to be stated —whatever glass 
was left belonged to who? 

A. It belonged to Fox & Co. 

Q. What time did vou move over to Washington street ? 

A. In 1867. I am very poor on dates. 

Q. So fast as you sold the glass, as you have stated, what would 
you do with the proceeds ? 

A. I remitted to him the money in drafts on New York. I might 
say I had to keep some of this money to buy this small glass in 
other sizes to fiil up in order to sell his glass, with his understand- 

ing and knowledge of it. The more big glass they could put 
435 onto me or I could sell for them, which I tried to do, the 
more money they could make, it costing no more for mate- 
rial to make a box of 30 by 40 than it did for one of 8 by 10; and 
one box might be worth $2.00 and the other would be worth $20.00. 
The blowing was a little more, the flattening no more, the cutting 
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no more, and the boxing a trifle more. Then they made big money 
and I stood in the gap, working of- the big glass, buying the small 
glass from other factories as I could buy it to work off this big 
glass, and they making the money. 

Q. How much money did they make on this glass that you sold 
for thera during those years ? 

A. Fifty thousand dollars, at least, I made them, clear, over and 
above what they could have done with the glass at any other place 
or spot if they had been obliged to cut it into the sizes they could 
have sold. Take a 30-by-40 box of glass and cut it down into 12 
by 14 or 8 by 10 and it would not bring them anything. They 
could afford to give me fifty per cent. off extra and then make 
money; but they were just as they have always been—ready to 
gobble me up and take all my money from the beginning of my 
boyhood up. 

(. Did you ever authorize them to enter up against you any com- 

pound interest—interest upon interest—eve ry three months ? 
436 A. I don’t know anything about it, and never knew any- 
thing about it. 

Q. Did you ever authorize it? 

A. No; I never did. 

(). Did you ever agree to it? 

A. No, sir; I did not. I never did. I should not. I would be 
a fool if I did. He took advantage of me just as he did about this 
bond; come up here when there was no need of gobbling me up or 
forcing me into bankruptcy. He would force me into bankraptcy 
if I did not do just as he said. 


Objected to. 


Q. We have got up to 1867, at the time that he has stated against 
you a seeming balance of over $40,000.00, with interest. What- 
ever balance has been stated against you, there is an amount which 
you did nut owe? 

A. Of course I didn’t owe it. 

Q. Did you have a settlement with Mr. Samuel H. Fox, of Fox & 
Co., by which an account was stated, Aunest Ist, 1867? 

A. We never have had any settlement at all; no, sir. 

Q. I see by the exhibit which is attached to the deposition of R. 
B. Merritt, purporting to be a statement of account with you, that 
the item of $41,991.87 is brought forward as a balance charged 
against vou, and from that time onward you were charged with 

other certain invoices of glass. Will you state who fixed 
437 that account up that purported to be from your books ? 
A. It is Mr. Merritt’s writing. 
Well, now, will you state how they fixed that account, got it 
onto your books, and who did it? 

A. 8. H. Fox and Robert Merritt. Robert Merritt was authorized 
to do it by S. H. Fox—so he told me himself. That is Merritt’s 
writing. He put that on the books by the authority of S.°H. Fox. 


Merritt’s statement objected to as incompetent. 
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Q. Did you ever authorize any such statement as that to be put 
on your books? 

A. No, sir; never. 

Q. I see that there is an item, under date of January 3lst, 1869, 
of $5,473.31, balance of interest on account. What do you know 
about that? 

A. I don’t know anything about it. 

@. Did you ever authorize any such item as that? 

A. No, sir. I never had any settlement with them at all. 

Q. In looking over these items and accounts which he has ren- 
dered on this commission matter, will you state how much compound 
interest you find there has been charged against you by Samuel H. 
Fox for Fox & Co.? 

A. Over $10,000.00. 

@. Was a dollar of that authorized by you to be charged up 

against you ? 
438 A. No, sir; it was not to be charged, and he knew better. 

It was done to swell this great account, that he could bring 
it before the creditors to swell around the street here and gobble up. 
I objected to it all the way through. I paid my debts and pay him, 
too, and he should have let me alone. He had no business to do it, 
but he had a chance there to gobble me up, and he never did any- 
thing of the kind until he got a good chance. ‘That is the way he 
does business. I never thought he would do it. 

Q. From 1867 to February Ist, 1869, was there any change made 
in your relations to the firm of Fox & Co.? 

A. No, sir. 

Q. Any invoices of glass which were sent you—in what way were 
they sent; in the same manner as the previous ? 


A. From 1867 to 1569 was the same; there was never any changes 


made; the glass came along in just the same way. 

Q. So that whatever glass there was on hand February Ist, 1869, 
at the invoice price or whatever price might be put upon it—who 
did that belong to, as a matter of fact? 

A. It belonged to Fox & Co. 

Q. How much glass was on hand in your store, 94 Washington 

street, on February Ist, 1869? I understand that you had 
439 some paints and oils and brushes, but I am asking now for the 

statement of the amount of glass, because that was the item 
on which the commission account is based. 

A. I ean tell about the amount of goods in the store, but the glass 
separate from the other goods I don’t know as I could give the exact 
amount; but there was a large amount of glass in the stock. 

@. Well, about the proportion ; about the amount. 

A. Well, there was more than half glass in amount; of the goods 
with stock more than half of it was glass. 

Q. How much did you have on hand in value, at the fair cash 
value, in your store on February Ist, 1869? I mean the goods of 
all kinds. 

A. Sixty to seventy thousand dollars, I should think; over sixty- 
five. 


> > 


> > 


KATE W. GOODWIN ET AL. VS. ELEANOR FOX ET AL.., &C¢. 241 


Q. Would you say that $40,000.00 of that was glass, or what 
amount? 

A. I don’t want to say. 

Q. Well, I have got to ask your best judgment about it. 

A. I may have got these goods a little too high. I should say, 
perhaps in the neighborhood of $60,000.00, and perhaps half of that 
was glass; more than half of that was olass. 

Q. Well, I want to know about how much glass, in round num- 
bers, there was there? You were in the store and know about it? 

A. Of course, I did; itisalong time ago. . 
440) Q. In other words, I want to know this fact: How much 
property there belonged to Sam. Fox, in value, on that com- 
mission account? 

A. Well, say $30,000.00, and perhaps more. 

Q. How much was there in there of accounts which went to the 
glass account—of good accounts—I mean that would properly go to 
the glass account, that you had on hand; how many thousand 
dollars? 

A. $15,000.09. 

Q. What was done with that property, this glass and these ac- 
counts; who were they given to? 

A. Samuel H. F OX, ‘for Fox & Co. 

(). Samuel H. Fox represented Fox & Co.? 

A. Yes, sir; all the way through. 

Q. One of the firm ? 

A. Yes, sir. 

Q. Was there any other property in the store besides the glass 
that belonged to them and the glass accounts, which was for glass 
sold that belonged to them, turned over to Fox & Co.? 

A. All the goods in the store were turned over. 

(). To the amount of what, in value? 

A. All the fixtures, the rent of the store, and everything that I 
had—the La Salle-street property. 

Q@. Well, I am talking about the store. 

A. Well, everything in the stock in the store—everything was 
given up to him, and he took possession of it. 

Q. Who did he put in charge? 
44] A. He left me in charge, with my uncle, who managed it 
mostly. I represented the carrying the thing out for him. 

Q. Who did he put in’ charge of the accounts and money trans- 
actions ? 

A. It was done by Mr. Merritt and Uncle Ethan S. Fox. He had 
the looking after and done the correspondence with him pretty 
much after the final closing up. 

Q. And what did Sam. Fox do? 

A. Sam. Fox, after he had fixed this thing, went home, down 
Kast. 

Q. Did he take actual possession ? 

A. Why, certainly he did. He took the books and ordered this 
to be done and that to be done and the other thing to be done. I 
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proposed to take my sign down. I wanted to change it. I did not 
want it that way. 

. What did he say ? 

A. He objected to it. Keep it up, he said. I had better leave it 
there as I. W. Fox and not I. Willard Fox. I didn’t want my name 
there. I wanted to make it I. W. Fox, if it was necessary to have 
it up, instead of I. Willard. I would not put no agent on it or any- 
thing of that soit. 

Q. Whatever you was doing about there was for Fox & Co.? 

A. Why, of course I was. I cou!d not do anything else. It was 
all his goods. 

@. You have looked at this statement of account which 
442 they have made up against you, haven’t you, to the amount 
of over $7,000.00 ? 

A. I think this must be an account. I don’t know whether this 
is the statement he showed to the creditors, but he had some state- 
ment that he made up for showing to the creditors. I have asked 
for it several times and wanted to see it, but never could get it. I 
don’t know whether that is the one or not, but I think he made up 
another statement, which he showed to the creditors; I don’t know; 
[think so. It did not belong to me, and I told him it was all wrong 
and I wanted it fixed up. 

Q. Did you owe Fox & Co. the amount of the balance that is 
struck upon that account—the account of $68,277.58? And then 
there has been brought forward and added .to that, by an account 
marked in red ink, this last balance out of the matter we have been 
calling your attention to, B 2, making altogether $70,201.11. 

A. No; it is not at all right. 

@. Did you owe them that balance ? 

A. No, sir; I didn’t. 

Q. This balance has been made up from the statements in these 
depisitions and exhibits of the glass almost entirely, with the ex- 
ception of the amount of compound interest charged vou and which 

arises out of what purports to be a glass account. Now, I 
443 want to ask you this question: Whatever glass that they sent 

to you and you didn’t sell or dispose of for them, did it re- 
mained on hand February Ist, 1869? 

A. Of course it did; I did not run it off. 

Q. In other words, you didn’t appropriate any glass to your own 
private purposes ? 

A. No, sir; it was sold and not paid for, or they got the money. 

Q. It was either represented by the glass or by the accounts? 

A. Or the goods in the store; yes, sir. If I drew out anything it 
was in money, which I had a right to do. 

@. Did you draw out any money out of there-—any more than 
what you would be legitimately entitled to under your arrangements 
with them, or what you would be entitled to under your contract? 


Objected to. 
A. There was no contract of that nature—whether I should draw 


it; nothing of the kind. I should sell the glass and do the best I 
could. 
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Q. Did you appropriate, then, any of the money that belonged to 
Fox & Co. to your own individual and private purposes—I mean 
outside of their business—for your own personal and private ends, 
outside of carrying on their business ? 

A. I used some money for building a house out at Lake Zurich 
anaal Pig be considered & was mine. i put in upon my farm 

0,000.00. 
4-t4 “OC I am not asking you that question. 
A. Well, then, I will s say no. 

@. Iam not asking you whether you spent your own money, but 
I am asking whether out of their money and their funds you ap- 
propriated anything. 

A. No, sir; “nothing of the kind. My money and all was put in 
there together, and I drew out what I wanted. If I made any money 
in my farm I stuck it in there. 

@. Sent it to them ? 

A. When I have sold my cattle—$5,000.00 or $6,000.00 worth of 
eattle—I have taken and sent a draft to them. 

@. Did they want you to? 

A. I did it because I had it and they wanted it; that is the way 
I have always done. If I had any money to spare—I didn’t care 
whether it come from my farm or not—I sent it to them. 

How much did you owe Fox & Co., upon a fair striking of 
any balance, no matter in what way they should have been arrived 
at, since 1865, if anything—on IT ebruary Ist, 1869, after deliver- 
ing over to them this stuff? By this stuff I mean the stock in the 
store? 

A. They would be owing me. 

Q. Suppose, taking the glass account alone and the accounts which 
sprung out of the glass account, which you turned over, which were 
good, to Samuel H. Fox—just turned that over alone—would you 

have been owing them a dollar on a balance struck ? 
445 A. No, sir. Well, of course—let me figure my account as it 
ought to be. I want no interest in there. 

@. Well, that is what I am talking about. In a certain written 
agreement or contract, which is attached to one of these depositions, 
made in February, 1869, there was a La Salle street house and lot 
which was put in and turned over to Fox & Co.? 

A. Yes, sir. 

@. How much was that house and lot worth ? 

A. $18,000.00. 

Q. Was anybody ever offered any price for the land itself, aside 
from the house? 

A. He was offered $12,000.00 to move the house off. Him and 
mvself and another man went and looked at the lot and tried to 
make an arrangement for moving it,so as to sell it. I afterwards 
laid out $3,5¢ 00.00 on the house for the purpose of selling it. This 
$3,500.00 was my own money that I laid out on it. It was my own 
money. I sold my life insurance in order to do it. 

Q. If a fair value was struck on this account, including the goods 
and fixtures that you turned over in the store—I don’t want you to 
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say anything about the La Salle-street property or any other prop- 
erty, but simply taking the store and the goods that you turned over 
to Fox & Co. February, 1869—would the surplus—that is, 
446 the paints and oils and brushes and fixtures that were on 
hand there—have paid the amount of your indebtedness out- 
side of Fox & Co. or not? 

A. Yes, sir; and they would have owed me $16,000.00; they 
should have given me $16,000.00. I figured this all up and made 
my accounts up myself for the purpose of getting at this before the 
fire, right after I had moved up to the house. 

. How did these debts that were outstanding tbat were specified 
in this agreement or contract arise? For instance, we will take the 
debts 7f Schoomaker—these debts that you owed. Was it out of the 
glass business; was it debts that grew out of this glass business or 
not? 

A. Yes, sir; certainly; glass and paints and oils together. 

Q. What proportion of it grew out of the glass business for the 
furnishing of these different sizes to sell their glass ? 

A. Schoomaker’s was nothing but leads and paints. 

Q. I want to know what proportion of the indebtedness that vou 
owed grew out of the glass business. 

A. Well, the most of it was. I think I owed but one glass con- 
cern; if I recollect, about $6,000.00, and the other was $1,200.00. I 
guess that was all on the glass. 

Q. About a third of your indebtedness, except to the First Na- 
tional Bank, grew out of the glass account? 

A. Yes, sir. 
447 Q. You cannot be exactly accurate, but in the neighbor- 
hood of a third of it? 

A. I could tell by Jooking at the accounts. 

Q. In referring to the deposition of Samuel H. Fox do you re- 
fresh vour recollection as to what were glass accounts ? 

A. Yes, sir. 

Q. Well, in your statement already made nearly accurate? 

A. Yes, sir; that is right. 

@. So that you say about a third of the amount of that indebted- 
ness grew out of the glass accounts? 

A. Yes, sir. 

Q. Now take the First National Bank indebtedness. That was 
how much ? 

A. $16,000.00. 

Q. How did that indebtedness arise? Did that grow out of the 
glass or the other account ? 

A. Out of both. 

Q. What was the proportion ? 

A. Well, I deposited my money in ‘the bank, and I drew it out 
and it went into the business. 

Q. You are not able to say ? 

A. No, sir. 

Q. Mr. Samuel H. Fox, according to his statement, paid a little 
over $10,000.00 to your creditors ? 
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A. Yes, sir; and mortgaged the farm to do that. 
Q. Did he get property enough to pay that out of the store in 
value? Did you turn enough over ? 
448 A. Yes, sir; and a great deal more. 
(. I mean property “that be longed to you and not to them. 
b A. Yes, sir. 
@. How much property did you have in that store that belonged 
to you, in value? I mean over and above their glass, paints, and 
oils, and fixtures, and accounts; that would relate to the paints, 


a and oils, & brush account, good one. _ 

, A. Fixtures and all, $30,000.00, [ should think. 

Q. Well, you had indebtedness which finally resulted in indebt- 
edness, the way it was fixed up, to the amount of $25,000.00 or 
$26,000.00? I mean the First National Bank sixteen thousand. 

A. Yes, sir; the First National Bank was $16,000.00 and the 


other indebtedness $2,400.00 that he paid 50c. on the dollar. 
Q. Which, altogether, would amount to about $26,000.00 of in- 
“ | debtedness ? 
“ A. Yes, sir; that is what he paid. 
(). Did he pay it ? 
A. He paid the $16,000.00. 


(). Who paid the other? 
\ A. I paid it. | 
. Q. The property, then, that you turned over to him, you say, 
> amounted to about $30,000.00? He paid about $10,000.00 indebted- 
ness for you. What surplus ought there have been coming to you, 
then, on that basis ? 
Objected to as calling for a conclusion. 
449 A. $20,000.00. 
Q. Iam asking my question now to ascertain whether you 
° owed them anything on February Ist, 1869” 
| A. No; I didn’t owe them a cent. They were owing me on a fair 
settlement. 
@. I wish you now to explain with regard to this contract or ap- 


parent contract upon which this foreclosure suit was based, which 
was made in 1869, and the time at which you turned ‘over the store 
on Washington street, the La Salle-street property, and also included 
in that your Lake Zurich farm. You may state now, Mr. Fox, how 
you happened to make.that agreement or to sign that paper, and 
whether that represented the true state of the account between you 
and Fox & Co. at that time. First say whether it did or not. 
” A. It did not, and [ objected to it all the time. 
Q. What did he say ? 
A. I wished to manage my own affairs and bring it out myself 
and pay all the indebtedness. 
Q. What did he say with regard to that when you objected to it? 
A. If I didn’t do it he would put me in bankruptcy. 
@. What else? 
A. Well, we nad several days’ talk over it; kept the store open 
then for—I don’t know—30 or 60 days 
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450 Mr. WARD: 
Q. Was this Samuel H. Fox? 
A. Yes, sir; Samuel H. Fox, representing Fox & Co. 
Mr. McDerp: 
When you speak about paying indebtedness what indebted- 
ness do you refer to? 
A. The indebtedness of these parties that he wanted to take 50c. 
or the dollar; the bank, and the like of that. a 
, 
f 


Well, you finally put your name to the paper, though ? 


A. Yes, sir. 
@. What did you say to Samuel H. Fox at that time in regard to 


the question of any indebtedness that was actually due him or with t 
regard to this contract that he was forcing you to sign, as you say? 
A. Why, I didn’t owe him any amount of the kind. 


Did he make any statement to you tothe effect that he wished 
this matter to show to any creditors of yours? 


A. There was some such statement made, whether it was directly + 
to me or indirectly. I heard this talked over by him and some : 
other parties and it might have been to me: 

(). To what effect was this statement made—the purport of it? . 

A. Well, he thought that was the better course to take; that those 

parties would take 50c. on thedollar. I told him that I could } 
} 


451 pay a hundred cents on the dollar and there was no necessity 
for doing anything of the kind, and I objected to it. I ob- eo 
jected before the lawy ers—before all the attor neys together. | 

@. What did he say? 

A. He would not consent toanything. The others were perfectly 
willing to have me go on, every man of them. One man offered me 
a hundred thousand dollars’ worth of coods right,immediately after 
if I would take it and go on with the business. The glass men all 
did the same thing. He was the one that crushed me right down, 


because he could bring in this great big account and interest and 
all that sort of thing and force me to do anything that he wanted 
me todo. I was crazy and not over it vet. 
Q. Did you authorize Samuel H. Fox to transfer that La Salle- 
street property to Henry W. ‘ l 
A. No, sir. : 
Q. Did you authorize Samuel H. Fox to encumber your Lake 
Zurich farm with any mortgages ? | 
A. No, sir. 


Q. Did you authorize anybody to do it? 

A. No, sir; and I wrote to them that they must not do anything 
until they had a settlement. I stated to them and to Henry him- 
self not to doa single thing until he had a‘settlement with me; 

that I didn’t owe them a dollar. 
452 Q. Did you state that to Henry W.? 

A. Henry W. Fox, up at Fox Lake. He told me that he 
didn’t know anything about it; that Samuel H. Fox had kept these 
accounts himself, and he trusted to him ; and says he, “If it ain’t 
right,” says he, I will make it right. This was Henry. 
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Q. When was that? 

A. That was up at Fox Lake, after he had made the exchange, 
after they had divided up their property. 

Q. After Henry W. had received the deed of this La Salle-street 
property and of the Lake Zurich property ? 

A. Yes, sir; says I, Henry and I have not been able to come down 
there and make a settlement; and, says I, I had been asking and 
writing about it several times, and I never could get the papers. 
Sam. was always putting me off; and now, says he, you come down 
and I will pay the expenses, and we will settle this all up, and what 
ain’t right will be maderight; and, says I, I then stated to him Just 
what I stated before, that I had made out the statement, and they 
were owlng ine over $16, 000.00; that he was owing me over $16,000.00. 

(). That j is, the firm? 

A. Yes, sir; and before I went down he was taken sick and died. 
It was only a short time after—what I call a short time; it might 

have been a year or so. I think if be had lived it might 
453 have been straightened out. 
Q. Do you owe them anything on that La Salle-street 
property, as a matter of fact? 

A. No, sir. 

Q. Do you owe them anything on the Lake Zurich farm, as a 
matter of fact? 

A. No, sir. 

Q. T hat is the farm on which they are foreclosing this mortgage 
on 585 acres 

A. There was some sold, little patches, out of it, a few acres in 
lots; I cannot tell. | 

@. About how much glass, according to the bill rates, in the 
aggregate, was shipped on from Du rhamville to you? 

A. I should have to look that over; I could not give it to you 
now; there was $90,000.00 and odd before we went into the W ashing- 
ton-street store, I think. 

Q. That is exclusive of what you sold for them on commission 
before 1865 ? 

A. Yes, sir; Iam talking from his statement there. His entry 
that he makes himself. There was some lots that he has credited 
me with there and that were settled up, or rather he has not settled ; 
he owes me for it. 

Q. Well, to get at the matter as nearly as possible without your 
making a detailed examination, we will say that there was a hundred 
thousand dollars in glass; suppose there was a hundred thousand 
dollars in glass shipped. 

A. Well, there was more than that. 
454 @. Well, we Will say that there was that. You have 
stated, I believe, that at least 20% of that was damaged glass 
or in a condition that amounts to being damaged. Is that what you 
mean to say, that 20% of whatever was sent? 

A. I mean that it was a damage to me of that amount in the dif- 
ference in discounts and the damage on the glass—that is, if I turned 
this glass over to them, they charging me a higher rate, and the 
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glass was a good deal less, they should take it back at the same rate 
which they charge me. 

@. That is, if they had a right to do that? 

A. Yes, sir. It was their glass; they had a right to take it back 
the same as they charge it to me. 

Q. You are stating simply on that theory; but they had no right 
to make any absolute charge against you of any glass, had they ? 

A. No, sir; but of course they had a right to make an account 
against where the glass is going; of course I had to do that myself. 

Q. Whatever account was kept on the books was kept with the 
view that you have expressed of a commission account? 

A. Yes, sir. 

Q. Was tbat on all of your books ? 

A. Yes, sir; all this glass was all put in the same way from the 
first statement of glass. ‘There was never no change from that time 

until it was closed out—no different agreement whatever. 
455 When the bank stopped the business closed—the business it 
stopped. It was through some suits that were brought 

against me for a commission arrangement of Shoomaker that I had 
this stock of goods that were on commission of $12,000.00, for which 
I had allowed him to draw on me, on two and three months, to help 
him along, which he was to pay, and I would not pay them. I 
wanted him to pay the notes himself and take the goods. That was 
what made the trouble—$12,000.00. I wanted Samuel to see that 
thing, and I’ would not sacrifice a dollar of this indebtedness or these 


goods, because I considered that he was the man that I should first 


bring right in, and I telegraphed immediately to Fox & Co. how the 
situation was,and he came right on here,and instead of taking hold 
and helping me out he was ready to let it go along, and conse- 
quently he got 50c. off on the dollar and got $10,000 and paid 
$12,000, or paid half of that—that was $6,000.00—and the goods was 
not worth $4,000.00 nor $2,000.00. I had to submit to anything 
that he said. Why, he paid these men 50c. on the dollar for things 
that was not worth anything at all. I found I could not sell them 
or do anything with them. 

Q. Well, did Samuel H. Fox take possession of the store? 

A. Well, he came right in there. I could not say my soul was 

my own after that at all. He did just as he had a mind to. 
456 He would not do anything that I wanted to. I had to sub- 
mit to him in every particular. 

Q. What did he do finally? What did he do with the goods? 

A. The store run along for several months, and J wrote him 
that we were losing money; that there must be a considerable loss 
there, and it was foolish to run it the way we had been running, 
and I wrote him or telegraphed him, and ‘I think Unele Ethan 
did, and he came on there and looked at it, and I told him that I 
had a good chance, and that we could sell out to Page & Sprague 
some of these goods and he had better come out, and we talked 
it over and he went down there or sent me, I don’t remember 
which; he done, I guess, the business part. 

©. Who closed the store out—Samuel H. Fox ? 


£ 
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A. Of course he did. 

. Was this glass of his sold or closed out? 

A. Certainly; this glass was sold, and even he shipped out a 
lot of glass into this same stock that he tells about here in his 
deposition of $12,999.69. I think he has sworn to it somewheres for 
$27,000.00. I know his two statements when got together are no 
more alike than a black horse and a white one. That glass was 
sent to 94 Washington street. It was not billed to § Samuel H. Fox 

or Fox & Co. or J. Willard Fox; it was merely a memoranda 
457 of 94 Washington—of glass sent to 94 W ashington street-— 

without even putting down the price per box or carrying it 
out or extending it or discount, or anything of the kind—merely put 
into stock. He sent a lot besides and told Uncle Ethan to go and 
sell it, and sent it on the dock at the same time, and sell what he 
could around, and finally he wanted me to help him to get- what he 
could, and the balance of it was taken in the store,and Uncle Ethan 
paid $25,000.00 over on this glass when he sold it to Page & Sprague. 
He went to make bills out for this glass and made them a consider- 
able more discount than what he discounted and charged to me or 
charged: up in the account here on the books which he brings in the 
account, and the money was paid out of the store. The $250.00 and 
the balance of it was brought in there and sold out to Page & Sprague 
for less money, and the bills never was made out until he came up 
there and closed the store out. 

Q. It was put on afterwards ? 

A. Yes, sir. 

Q. Charged up to you after that time ? 

A. Yes, sir: and these bills in here for $41 ,000.00 was put in there. 
Those bills was made out without my knowledge and consent and 
all done at one time. 

Q. You mean these balances that I have enquired about ? 
458 A. Yes, sir; a long string of them was put in there without 
my knowledge and consent and put on the books and billed 

just as they had a mind to. 

Q. Who had charge of these books at the store? 

A. At that time, [ think, Uncle Ethan did that part of it. 

Q. Well, it was after Samuel H. Fox took possession for Fox & 
Co.? 

A. Certainly; or about that time. They were talking there to- 
gether, and I was just nobody. 

Q. In other words, they didn’t allow you to have any direction ? 

A. Well, not much. They never said a word to me. I was walk- 
ing around the store there, but that was about all I was doing. 

Q. Well, now, you have stated that you made out, with reference 
to this matter, an account at one time which showed a balance in 
your favor? 

A. That was after the store was closed out the last time. There 

ras some things that were left here in the store that were burned 
up, and the accounts he had given over to Ethan 8. Fox, every- 
thing, for collection. Some he coliected and some he didn’t collect. 
I think there were some—a number of thousand dollars, any way— 
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that he did not collect; that by giving them to me—I told him, 
says I, You had better leave these with me. 1 could collect 

459 them when he cannot do it; and he would not let me have 
a dollar. He didn’t do as a brother ought to have done. 

Q. Is that the account relating to the glass? 

A. I cannot tell; it was all up together. 

(). Different accounts? 

A. Yes, sir. I could, if I had my books, tell you where every 
doilar of it went. If I had my books I could tell you who had it, 
and where the accounts were, and everything of the kind. 

. Those were destroyed ? 

A. Yes, sir; the principal lot of books were destroyed; was left 
out on my table for Uncle Ethan to look at and to credit up. The 
inventory book laid there, too, and there was the foolishness. I 
told him to keep the safe; that we needed that safe. 

Q. How much would the balance be due in your favor from Fox 
& Co. on these transactions ? 

A. It looks to me at least $25,000.00. 

@. With interest, you mean? 

A. No; Iam not saying anything about interest. 

Q. Upon what basis do you proceed to state that? I want to 
know the basis upon which you base the balance in your favor. 

A. Since I have got hold of his papers and books I find that 
there is more due me than the way I figured it at the time. 

@. You say $16,000.00 ? 

A. Yes, sir. 

Q. After the fire? 
460 A. Yes, sir. 
Q. Well, upon what is that based, what does it grow out of? 

A. It grows out of our transactions and business all the way 
through. 


By agreement of counsel the further examination of the witness 
was adjourned until 11 o’clock a. m., November 17th, 1879. 


NOVEMBER 17, 1879—11 a. in. 


Parties met pursuant to adjournment, when the direct examina- 
tion of I. WitLtarp Fox was resumed by Mr. McDetrp, as follows: 


Q. Mr. Fox, it appears from the testimony of Samuel H. Fox in 
his first deposition that he put a mortgage on the Lake Zurich farm 
of $12,000, alleging it to have been put on there for the purpose of 
paying up these different items of indebtedness at the rate of 50c. 
on the dollar. Did you authorize him to make a mortgage of 
$12,000.00 ? 

A. No, sir. 

Q. Did he collect any money out of those accounts that were 
turned over to him, or did Ethan 8. Fox for him ? 

A. Yes, sir. 

®. How much did he collect or how much was turned over to him 
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as good accounts, and which were considered then as good or 
461 accepted as good? I want you to getat itas near as you can. 
You have already said there was about 15 to $18,000. 
$15,000, I said. 
Q. Well, the amount that was good ? 
A. Well, all were turned over to him. 


Judge Woop: 


Q. All that were turned over to him were good ? 
A. All were turned over to him. 


Mr. McDetrp: 


@. Well, I mean the amount that was good. 

A. Well, if I refer to some minutes I can tell you. I don’t recol- 
lect now ; the books were really all burnt up. — 

Q@. All I want to know is simply in the aggregate; you say that 
$15,000 were good accounts? 

A. Well, he had the whole of them. He took the whole accounts, 
good, bad, and indifferent. 

@. And $15,000.00 of them were good ? 

A. Yes; he took them as good. | 

@. How many of those accounts there accounts were accounts that 
were doubtful? About what amount should you say ? 

A. I ecouldn’t tell you. 

Q. Well, about how many thousand dollars? 

A. Well, it would be guess-work if I should say; I couldn’t tell 
you the amount. 

(. You say there was about $18,000 altogether. How many of 
them were doubtful accounts? Look at this Exhibit F. 

A. If I understand the question you asked me in regard to 
462 the glass-accounts, you ask- me how many of those accounts 
were good accounts and I said $15,000. 

®. Yes. Now, was there were more accounts standing out than 
that, taking the whole altogether? Q. That is what I am asking 
you, Mr. Samuel H. Fox. 

A. I understand the question you ask me. 

Q. Mr. Samuel H. Fox accepted or took the good accounts with 
the bad accounts, and vou say the good accounts were worth about 
$15,000. I want to know, ‘to get at, as near as youcan ascertain it, 
about how many accounts are doubtful or that could not be col- 
lected, as near as you can get at it. Your books being burned, you 
cannot state it accurately, but state it as near as possible. 

A. I should think $10,000. 


Judge Woop: 


Q. Bad? 

A. Yes, sir. There might not be as much as that. There might 
be less than that and there might be more; it is really hard for me 
to tell. If I have my recollection there was quite a large amount of 
accounts out. They made up this inventory themselves, and they 
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took possession of it and did it all themselves; they didn’t ask me 
yes or no. 


Mr. McDeEtp: 


Q. Well, in answer to the seventh cross-interrogatory, Mr. 

463 Samuel H. Fox, in his second deposition, says: “After the 

final closing up and selling out, in December, 1869, as I before 

stated, the notes and demands to the amount of $2,208.32 were 

turned over,” and refers to “ Exhibit 1” to his deposition, and 

accounted for an- shown in “ Exhibit I” to his deposition. Will 
you look at this exhibit (handing witness a paper)? 

A. Well, they have got some notes in here that he took. 

Q. Well, do you find anywhere that he has credited you in any 
of his accounts with the amount of tiie good accounts, or shown any 
disposition of these accounts in that deposition that exhibits the full 
amount of that? See if they are shown on that account or accounted 
for in any manner. 

A. I suppose he intends this to be the credits, don’t he? 


(Referring to exhibit.) 


Q. I want you to find where you are credited with the real value 
of these accounts. 

A. No; no credit to me at all. 

Q. Now, I will read what he says, so you can explain it. He has 
attached here accounts to the amount of $2,208. 

A. I can testify to what the accounts were he took, including the 
fixtures and the like of that, and notes? 

Q. Yes. 

A. That was 27,000 and odd dollars. 
464 Q. But, my dear sir, you are not answering the question 
that I am asking you. In 1869—it was February, 1869, 
when Samuel H. Fox took possessioi? of the store, and you say there 
was $15,000 of good accounts ? | 

A. Yes, sir. 

Q. That is,that were equal to cash? 

A. Yes, sir. 

Q. Now, what became of those accounts; what did he do with 
them ? 

A. I don’t know what became of them. 

Q. Were they put into his hands? 

A. Yes; along with the goods and everything. 

Q. Along with the goods? 

A. Yes, sir. 

Q. Could they have been collected by any due exertions ? 

A. Yes, sir. 

Q. Well, you paid, as you stated, the bank indebtedness of $16,000? 

A. Yes, sir. 

@. There would be left this $10,000 and some hundred dollars to 
pay for your other indebtedness, which would make the whole in- 
debtedness. Mr. Fox says that he mortgaged the Lake Zurich farm 
to pay that, and afterwards paid the mortgage out of his own funds. 
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A. There was funds sent from the store to pay that. IT sent him 
drafts on New York. Part of it was the house mortgage on La 
Salle street, money, $6,000. I finished up paying the bank and sent 

the balance to him. 
465 Q. You did? 

A. Yes, sir. The house burned down at the time of the 
fire and he had the proceeds of it—the mortgage that I put on the 
house. ‘The insurance paid that mortgage. 

(. So it left the land ? 

A. Yes, sir; it left the land. 

Q. Left the land without incumbrance upon it? 

A. Yes, sir. : 

Q. Well, $6,000 was the amount of the mortgage, I believe? 

A. Yes, sir. I had paid some of the indebtedness before that to 
the bank and it left a balance, and the balance of this money which 
I sent to them. 

@. In answer to the 18th interrogatory Mr. Samuel H. Fox says 
in his deposition that all of the glass sent to you after January Ist, 
1866, was sold to you—absolutely sold to you; prior to that time 
it was on commission. What do you say in regard to that state- 
ment? | 

A. There never was no change made from the time I first took 
the 2,000 boxes until the end. 

Q. Then you say that after 1866 it was not sold to you ? 

A. No, sir. 

Q. There was no change ? 

A. No change made whatever. There was never no understand- 

ing made between us, only to carry the thing along. 
466 Q. What was the good will of that business worth that you 
had there—buying and selling his giass—in February, 1869 ? 

A. When he took possession, well, it was worth $50,000. 


Objected to, the answer. 


Q. Well, what was it worth as a business, as a locality established 
for the selling of glass ? 

A. I valued it at $50,000. 

Q. Mr. Fox, in his answer to interrogatory 15, says it was not 
worth anything. 

A. If he had kept it until this time it would have been worth a 
good deal more to him. There was no other outlet for the body of 
glass that he sent to me. 

(. There was no other outlet but that ? 

A. No, sir; he worked off the other glass, but not the large sizes, 
and he holds them there now, and he is not making near the same 
amount of profit. If I could have been left alone that business 
would all have been settled and paid for and I would have had 
plenty of money besides. 


Objected to, the answer. 


Q. I want to call your attention to the answer of Mr. Fox to the 
14th interrogatory of his deposition. He says that, you being in- 
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debted to Fox and Co. in a large amount, they agreed to throw off 

$20,000 off of their account. Do you remember whether that $20,000 
related to this account we spoke of first—this account and the 

467 old mortgage made years and years ago and the interest on 
it; was that what he was figuring on then’ 

A. Yes, sir; I objected to that going in then because they never 
would settle with me. 

Q. Never lad settled with you ? 

A. No, sir. 

Q. Well, did you agree in any way that that should be a sum 
thrown off their account; did you ever make an agreement with 
him that that should be considered as thrown off of the indebted- 
ness that was due him or the firm ? 

A. I never considered it an indebtedness. 

Q. You don’t understand me. Did you agree at any time that 
should be thrown off from the indebtedness which you owed them ; 
did you acknowledge any indebtedness due them ? 

A. No, sir; of course that is what I said, I didn’t acknowledge any 
such indebtedness and I would not stand any such account being 
put on there. They wished to put it on, but I wouldn’t allow it. 

@. Now, in regard to what was done after February, 1869, I want 
you to state, Mr. ox, whether that business was carried on as your 
business up to the time it was closed out or whether it was lox and 
Co.’s 3s? 

A. Fox & Co.’s. I did nothing without consulting hen: 

Q. He says, in answer to the 15th interrogatory, that this 

468 account in 1857 to 1869 he found in a private drawer, and 

that it was looked over by you and compared with the books 

and acknowledgea by you to be correct. Did you ever make any 
such comparison or make any such acknowledgement ? 

= No, sir; never. 

In answer to the 17th interrogatory he says that he has a bond 
for 150 00 on the Lake Zurich farm, which is marked “ Exhibit E,” 
and no part of it has been paid. That is the bond which you have 
stated was taken under the circumstances mentioned in your depo- 
sition ? 

A. Yes, sir. 

@. And that none of it was ever due to him? 

A. I objected to it at the time I gave him the bond. 

@. And do you say that that did not represent any indebtedness 
of yours, as a matter of fact? 

A. No, sir. 

Q. In answer to the 19th interrogatory he says that he has a state- 
ment taken from the books of Fox & Co., marked “ Exhibit G,” 
which shows a balance due Fox & Co. January Ist, 1869, of $7 818.68. 
Now, Mr. Fox, do you know how they got that Merritt statement 
transferred to your books? In other words, is that statement on 
your books of this indebtedness $70,000 ? 

A. Not unless they put it on. 

Q. Not unless they put it on? 
469 A. Yes, sir. 
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@. Do you know or have you any information whether or not it 
was transferred by anybody to your books; and, if so, at what time 
it was done? 

A. Samuel Fox and Merritt were at work on the books, and they 
must have done it. He had the books at that time; he had charge 
of the books at the time the store was closed. 

(. I want you to look at that exhibit, because it purports to rep- 
resent their books, and state whether vou ever authorized that to be 
transferred on your books (handing exhibit to witness). 

A. No, sir; I did not, because here is interest to which I never 
consented, and — was no Interest about it. 

Q@. Then, if that was put on your books, or any similar statement 
was put on, it was put on without your authority, do | understand 
you? 

A. Certainly. I swore to that before. 

(Q. Mr. Fox, Samuel H. Fox, in answer to interrogatory 21, says 
that all of these exhibits attached to his deposition have been at dif- 
ferent times shown to you, and that the accounts have been compared 
with the books, and that his book-keeper found them to be substan- 
tially correct. What do you say to that position ? 

A. I say that all that was done in regard to these things 
470 was done with Merritt and. by Samuel. 
@. Without your knowledge? 

A. Without my knowledge and consent. I would object to all this 
thing all the way through at the time, and all the way through | 
objected to it all the time as being all wrong. 

Q. These parties during this period had possession of your books 
and papers ? 

A. They never attempted to come up to me and make a settle- 
ment with me until I was forced to get his grip round me and force 
me into bankruptcy ; that is the way it was done. 

Q. Without you being indebted to him ? 

A. Yes; I denied that all the time. He never would come up 
and make a fair settlement with me, and I can prove it, too. I ob- 
jected to any statement being put in there for days. There was no 
truth in it, and whatever he stuck on the books was done by Mer- 
ritt and himself; not that Merritt wanted to do it, but he was com- 
pelled to do it. Samuel H. Fox took possession of the store and 
books, but before lhe ever got possession of them he come in there 
and swooped right down on them. 

@. And fixed up the books to suit himself? 

A. Yes; everything. Itsays in that mortgage, or whatever it may 
be, “is about to take possession” or “has taken possession” or 

‘about to take possession ””—What does it say? Read that— 
471 ~=and then denies right up and down that he didn’t take pos- 
session. , 

Q. Well, he states in his deposition that there was nothing turned 
over to him? 

A. It was turned over under his own signature, 

Q. You say, asa matter of fact, it was done? 
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A. Certainly ; I considered it so all the time. I don’t know how 
else it could be. I was only just a lackey for him all the time. 

Q. Now, Mr Fox, are you at the present time able to make a state- 
ment, or do you wish to make astatement, of the balance that is due 
you in these different transactions? 

A. Certainly ; as near as I can. 

Q. Are you ready to do it at this moment—I mean a detailed 
statement—or are you satisfied with the statement already—that is, 
the $16,000 due you from Fox & Co.? 

A. Well, there must be $25,000 upon a fair settlement. 

Q. What was Samuel Fox worth in 1857, when you sold out your 
interest in there? 

A. He hadn’t as much in there as I had. 

@. Well, what was he worth generally ” 
A. Outside, not very much. 

@. What is he worth now? 


Objected to as immaterial. 


Q. Well, about as near as you can get at it? 
A. $200,000. 
Q. He has been engaged in this glass business ever since? 
472 A. He became very rich suddenly after I left. He had 
money enough to do business with and go along in 18057 
times. 
@. How much was Henry W. Fox worth at that time? 
A. $800 he put in at that time. 
Q. Was he worth anything beside that? 
A. No, sir; whatever he made out of that concern he can give me 
credit for it. 
Objected to as irrelevant. 


Q. In this arrangement, when Samuel H. Fox sold out or dissolved 
with Henry W., along in 1877, when he died—whatever time it was— 
sold out or turned over to him this La Salle-street property, and 
— was transferred to him the Lake Zurich farm, what did Henry pre- 
tend that he was getting out of it as his interest? 

A. Out of this farm ? 

Q. Yes; the farm of Fox & Co. I mean what did he say his in- 
terest was in that farm at that time? 

A. $60,000. 

Q. Do you know whether Samuel H. Fox attempted to turn over 
anvthing else beside your land and farm? 

A. Nothing else. You mean the La Salle-street property ? 

Q. Yes. 

A. Yes, sir. 

Q. Do you know what Samuel H. Fox pretended to put this stuff 
with him at in their statement ? 

A. The Lake Zurich farm was $30,000; the La Salle-street 
473 property at $8,000, claiming that that was what was due from 
me to them, and that I should have it back at that time if I 
wanted it. | 
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Q. What reply did you make to that kind of a proposition ? 

A. I said to Henry that I didn’t owe them anything; that they 
were indebted to me, and thatif we could have a fair settlement 
about the thing that I could show that fact; and Henry replied that 
he was perfectly willing to do so; that he hadn’t made figures at all, 
but that Samuel did it all. 

@. And that you could look to Samuel Fox’s interest in the farm? 
A. He didn’t say that. 

(. Well, did you ever hear any of them say that? 

Objected to. 

A. [ have heard it, but that is a matter — I have nothing to do. 
Q. You have been living on this farm—all the time living there? 
A. Yes, sir. 

(. It has been enclosed by a fence? 

A. Thirteen miles of board fence. 

Q. The possession has never been delivered to them ? 

A. Never; the papers are in my name; I have paid the taxes and 
have put on a building since then and finished up the house since 
then. 


ee 


. Well, sir, in February, 1869, up to the present time, you 
474 have been constantly in continuous, open, notorious, exclu- 
sive possession of this land? ! 

A. Yes, sir. 

(. And claiming it as your own ? 

A. Yes, sir; and working it. . 

Q. Did you ever consent to any one putting a mortgage on that 
land ? 

A. No, sir. 

(). There is a mortgage on it now? 

A. Yes, sir; made by Henry. 

Q. Did you authorize him to put any mortgage on it? 

A. No, sir. 

Q. What did vou say to him in regard to it? 

A. I was there when he was there doing it. 

Q. What did you say to him; did you object to it? 

A. Of course I did. I told the man so; they thought they would 
like to get my consent to it, but we objected to it—my wifeand my- 
self. 

Q. Both of you objected to it? 

A. Yes, sir; we never put our hands to anything to mortgage 
that farm. 

Q. Have you in your mind correctly or do you wish to refer to 
any papers to state the amount of the accounts, & so forth, that 
were on hand February Ist, 1869, Mr. Fox—I mean good, bad, and 
altogether ? 

A. I was confused in your question when you asked me in regard 

to those accounts in 1869 and the final settlement; I think 
475 there was none; considerably more standing out in 1869; 
there was considerably more, and I don’t know that I can get 
at it, but there was quite a large amount standing out at that time. 
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I know during that month the bank wished me to pay them some 
$30,000. 

@. What month ? 

A. The month that we closed up; I think it was in January— 
December or January—I think it was January, and I went to the 
book-keeper and I said, “ Can we have $30,000 this month?” and he 
said we could, and I told the bank they could have it, and I owed 
the bank then $30,000, and we paid half of that, and then they shut 
down on us, and we must then have had out a good deal more than 
$30,000. You see, I think, there was a large amount due, and that 
came in during Samuel’s having charge, and after his taking final 
possession of — he was there, you see, fixing this thing and having 
charge of it. 

Q. Well, let it be, then, until you can refresh your memory about 
It. 

A. That is as near as I can get at it; I couldn’t give the exact 
amount. 


Cross-examination by Judge Woop: 


Q. When was the firm of Fox & Co. formed ? 
A. Which firm? It has been Fox & Company. 
@. Well, the first. 

A. When Samuel H. Fox and myself were partners ? 
A476 @. Well, the first Fox & Company. 

A. Well, I shall have to refer to something. I couldn't 
tell you exactly the date. I can tell you when this present Fox & 
Company started. 

©. Who composed the first firm of Fox & Company? 

A. Samuel H. Fox and I. Willard Fox, equal partners. 

Q. In what? 

A. In the window glass manufacturing business; we owned a 
farm. 

Q. How long did the first firm continue in business? 

A. It was a number of years; I couldn’t tell you the number 
exactly now. 

(). How did it come to be dissolved ? 

A. By Henry W. Fox wishing to enter into the business. I, to 
benefit him, retired from the concern. 

Q. What year was that? 
- A, That was in 1857; the first day of August, 1857. 

Q. What were the assets of Fox & Company valued at at that 
time? 

A. I think something about $100,000. 

Q. How much did they owe? 
A. I really couldn’t tell you. 
@. Abcut how much ? 

A. Well, that is a question I cannot answer. I left them to finish 

it up and take care of the business. 
477 Q. Isn’t it true that they owed alarge amount at that 
time? 
A. They owed some. 
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Q. You don’t know how much? 

A. No, sir. 

(). Did you sell at that date your own interest in the firm of Fox 
& Company to Henry W. Fox and Samuel H. Fox ? 

A. I did. 

Q. What was the agreed — that you had? 

A. There was an inventory made of the property. I cannot tell 
you the exact amount. 

(. About how much were you to have? 

A. Well, as I tell you now, there was items—so much for the fac- 
tory, so much for that house, so much fof the farm, and so much 
for this piece of land. I cannot tell you, really ; it was put down in 
that way. I left it to them to settle up, stfpposing [ should get back 
there and the thing would be straightened up. 

Q. You, then, are not able to say how much you were to have 
for your interest ? 

A. No, sir; not now. 

Q. Now, after the first day of August, 1857, did you have any- 
thing further to do with the running of the firm of Fox & Com- 
pany, at Durhamville, New York? 

A. I assisted them about collections, and also to sell out, or did 
before, some of this glass. | 

Q. Did your interest in the firm as a partner cease? 

A. It - — the first day of August, 1857. 

. Where did you next do business? 
478 A I then went West and went out to Lake Zurich, on the 
farm, in the spring of 1858. 

Q. When was it that that Lake Zurich farm was bought ? 

A. In 1856. 

(). At that time, when you came out in 1858, was this Lake Zurich 
farm paid for, or did you then owe some on it? 

A. The most of it was to be paid for by notes given, which Fox & 
Company we- to pay. 

How much did you owe on it at that time? 

A. [t seems to me it was $8,000. 

Q. How much did you afterwards expend in improving this Lake 
Zurich farm, in amount? 

A. About $60,000. 

©. $60,000 ? ; 

A. Yes, sir. 

(). Besides the $8,000 ? 

A. Besides the $8,000. 


Mr. McDerp: 
Q. Do you mean money or labor? 
A. I mean money and labor. 
Judge Woop: 
Q. My question — what you had expended; I meant, of course, in 


money. 
A. What I made off the farm I turned round and put it on again. 
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Q. My question was, How much money have you expended from 
the — you went on it, either in paying for it or in making improve- 
ments, or both ? 

A. Well, I should say $60,000. 
479 Q. Where did the money come from to pay that? 

A. It come from the—by my making money in buying 
and selling cattle and by my labor and profits on the farm. 

Q. Did it come out of your glass business ? 

A. No, sir. 

(). None of it? 

A. Well, the last payment they made was made finally after they 
=~ him this bond. They paid those notes, I think, or whatever it 
was. I don’t remember the amount. I paid the first payment my- 
self. I think the other note I almost forget. 

Q. What year did you build that house ? 

A. That house was built in—well, I don’t remember. I was quite 
a little time building it, say until 1863. Well, I didn’t finish it 
until 1870, I think. That I built out of the sale of cattle. 

Q. Buying and selling, you mean, or raising’and selling cattle ? 

A. Buying and selling and raising of horses, and so on, hogs and 
turkeys, w hich I put into the business and drew it out as I wanted it. 

Q. You have said that when you bought the Lake Zurich farm 
you had some understanding with Samuel H. Fox that you would 
take “ farm and poenaey together r; that you would own one and 

e the other ‘ 
480 ae You s Aiailiieal me, I guess. Samuel proposed, and 
wrote me to that effect, that I had better buy the farm. He 
knew that this was contemplated, and we keep the two together, 
own them together, run them together, or he would take the factory 
a“: I the farm, or he take the farm and I the factory. 
Well, how was it fixed ? 

Z I took the farm and he took the factory. The object was to 
give Henry a chance to come into the business. 

Q. Well, all the first payments that were made on the farm when 
it was bought in 1856, was that paid out of the firm funds ? 

A. No, sir; it was made. I had money, some of my own; it was 
not a very large amount; but I had money and he had money and 
drew it out as we needed it. 

Q. And that was charged to you? 

A. No, sir; that money was not. They refused to let me have it 
and I got it outside. They refused to let me draw anything at that 
time and I bore with it on my mother’s account; if it hadn’t have 
been for that there would have been a fight long before that. 

Q. Isn’t it true that the new firm of Fox & Company, com posed 
of Samuel H. and Henry W. Fox, did pay some of the Starr notes 
which were given for that farm ? 

A. The time they forced me to give this bond 

Q. Just answer the question and then explain. 
481 A. No; they didn’t pay these notes. They gave new notes 
to pay them. 
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@. Did they pay the new notes which they gave in place of the 
Starr notes which you had given ? 

A. I suppose they did. 

@. What time did you commence the sale of glass for Fox & 
Company in Chicago ? 

A. Well, I think the first two thousand boxes was sent to me in 
1865. 

Q. 1865 ? 

A. I believe so; you have got to help me with my memory a 
little. 

Q. I don’t know myself. 

A. Well, it says there somewhere; it is in May, 1865. ‘There was 
some business done between us before that. I sold him some glass 
and I sent him some money for it, but it didn’t come into what we 
‘all this general account. 

(). Previous to that time—that 1s, previous to your having any- 
thing to do with the glass business at all—you had executed a bond, 
had you not, to the firm of Fox & Company ? 

A. I did. 

(. Look at Exhibit “ EK,” there — purports to be that pesey and 
state what the several notes therein de scribed were given for (hand- 
Ing witness paper). 

A. I res lly couldn’t tell you. There was no account exhibited to 

me to show that I owed them a dollar, although they said I 
482s did, but I objected to the whole thing and was 
@. Well, I am trying to get the facts. 

A. Well, I didn’t owe them a dollar for that bond. 

(. In 1863 and before you had commenced the sale of any glass 
In Chicago ? 

A. I must have sold some glass before that, Mr. Wood. ‘There had 
been some transactions between us before. 

(). Let me ask you the question if, in 1863 and before you had 
commenced the general business of the sale of glass in Chicago, you 
claim that the firm of Fox & Company owed you for your interest 
in their firm business, how did you come to execute notes to the 
amount of $15,000, and which are described, in Exhibit E to the 
deposition of Samuel H. Fox? 

A. This bond and these notes there? 

Yes; payable at different times along for the several amounts, 
aggregating the amount that I have st ated. 

A. The notes are for the farm. Fox & Company were to pay 
them. J wassued upon them. They had got judgment against me 
and the farm was advertised for sale. I went down and plead with 
them to raise me the money as agreed upon to pay those notes. He 
claimed that this was so and so, and this was so and so, and I said, 

“Give me anything; I must have it;” and he made out the 
483 notes and went down tothe bank and exchanged the notes 

with Charles J. Starr, and then this bond was executed some 
time afterwards. I agreed to do it, and I kept my word, although I 
protested against it all thetime. It wasall wrong. It was, in short, 
half looking into this account that he presented against me, and 
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denying it all the time until I could have a settlement with them, 
and they took my books and never allowed me to look at them after 
they had got possession of the business. 

Q. Then, after you got through on the Starr notes, and the firm of 
Fox & Company did make arrangement and advanced you money 
to pay them up, did they not? 

A. Well, the way they did it—they did it by taking advantage of 
me. I had to accept of that or loose my farm. 

Q, What, in substance, was the arrangement by which you were 
to have glass to sell when you commenced business here ? 

A. In 1865? 

Q. In 1865. 

A. They sent me this two thousand boxes of glass, as I stated 
before. Henry was out here and couldn’t sell it and wanted me to 
take hold of it, and I told him if he couldn’t do anything with it to 
send it to me—to send out twothousand boxes; and then I wrote to 
them and sent them some money. 

@. On what terms? 
484 A. Well, on commission, at a discount, and I would make 
all I could over that, which was changing all the time. 

@. What discount were you to have or discount? 

A. I couldn’t tell you; it was changed from time to time; I really 
couldn’t tell you wliat the discount was. 

Q. Isn’t it true that you were allowed more discount than any- 
body else dealing with Fox & Company for the reason that you 
were a member of the firm? 

A. No, sir; not moreso than than any other person taking a large 
quantity of glass; perhaps not so much so; they looked after that. 

@. Have you any doubt or any reason to doubt that the statement 
shown you, marked Exhibit “B 1,” attached to the deposition of 
Samuel H. Fox, shows the true amount of glass shipped to you from 
1865 down to the spring of 1867 (handing witness paper)? 

A. I know this: Two thousand boxes. Of course, from my rec- 
ollection, I couldn’t say whether there was all that amount sent to 
me or not. 

Q. Well, have you any reason to doubt it? 

A. Well, from the way they have served we all round I should 
doubt almost anything; I haven’t much faith in them. 

Q. Well, say from May, 1865, for the next two years, about what 

amount of glass, in the aggregate, was shipped to you, in 
485 dollars, say? 
A. From 1865 to when? 

Q. To 1867—two years. 

A. Oh, I couldn’t tell. I know I sent them. 

(. Never mind that. 

A. Well, I couldn’t tell you. 

@. You have now no means of knowing? 

A. No, sir. 

Q@. Did you ever see this account shown you, Exhibit “B1,” be- 


A. I had seen it here. 
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(. Before being attached to this deposition ? 

A. I never saw it on the books after they took the books from me. 
I never saw it after. 

(). Did you ever see that account before? 

A. No, sir; not as I remember it. 

(. Are you able to state in whose handwriting it is? 

A. No, sir. 

(). Now, isn’t it true that about the beginning of 1867 you changed 
from selling glass on commission toa purch ase of it from Fox «& 
Company at a certain specified discount ? 

A. No, sir; there was never any change feeiea the time I com- 
menced selling to the end. 

(©. How long did you do business on Lake street ? 

A. Well, it was a vear, and it might have been more. 

Q. From 1865? 
486 A. 1865 I was on the dock. 
How long did you remain ? 

A. I cannot give you the length of time. From there I went to 
Lake street, in the basement, and had my office above, and staved 
there awhile and then went to 203 Lake street, and I stayed there 
[ couldn’t say how long; then I went to 94 Washington street ; that 
store was not large enough and I moved it to 94 W ashington street. 

@. When did you add to your business that of keeping paints, 
oils, and brushes ? 

A. At 94 Washington street; and I think that must have been 
1867. I think we kept a few paints over at Lake street—203 Lake 
street—before we went from there. 

Q. What else did you keep besides paints, oils, and brushes ? 

A. That is the principal; that business was mostly to be an out- 
let for this glass. 

(. Was you doing a commission business in the paints & oilsand 
brushes, or did you buy them right out? 

A. Some of it was on commission. 

And some you bought? 

A. Some I bought. 

Q. In 1868, the latter part of 1868, you got into a pretty tight 
place, didn’t you, financially, in conducting your business ? 

A. No. 

Q. Didn’t the First National Bank of Chicago shut you up and 

close up your business ? 
487 A. The latter part of 186 8 ; I don’t know whether it was 
along the latter part of 1868 or 1869. I dcen’t consider myself 
hard up then. 

Q. In the very last part of 1868 or the first part of 1869 was not 
your place of business closed up upon writs issued at the instance of 
the First National Bank of Chicago ? 

A. Yes, sir. 

Q. How much at that time did you owe the First National Bank? 

A. $16,000.00, I think it was. I had paid them 

@. Never mind that. Did you at that time telegraphed to Sam uel 
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H. Fox that you were closed up and ask him to come out here and 
help you? 

Objected to as incompetent. 


A. I don’t think I telegraphed to him in that way. 

Q. Did he come out here ? 

A. He did. 

(). At your instance? 

A. Yes, sir. 

Q. At that time did you have your accounts and the state of your 
business examined to find out how you stood ? 

A. It was done by S. H. Fox and the help in the store. 

(. Well, didn’t you have a hand in it? 

Q. No,sir; not to any amount. I was -round. 
488 . Do you mean to say that you at that time permitted 
Samuel H. Fox, when he came here, to fix up your matters 
the best way he could ? 

A. He took the liberty to do so. 

@. Didn’t you want him to do it? 

A. Well, it was his stock to do it with; it was his glass, and of 
course he had to be protected. 

Q. Well, didn’t you want him to help you out of the scrape and 
fix up the business the best he could ? 

A. Yes, sir. No, I don’t mean that; not the best he could, be- 
cause he went right the way contrary to my way of doing it, and he 
did it entirely contrary to the way I wished it done. 

Q. Well, you done what he wanted you to do, did you, about it? 

A. I was forced to do what he wanted me against my better 
knowledge. 

@. You were so situated financially, do you mean to say, that you 
couldn’t do otherwise than what he directed. 

A. Not outside of what I was owing him—what he claimed I owed 


him. 

Q. Did you then figure up the amount of your outside liabilities 
other than to Fox and Company * 

A. He did. 

(. Didn’t you ? 

A. No, sir. 

@. Do you mean to say that you gave up the whole business and 

took no further interest in it. 
489 A. I did; I stopped right there. 
@. Was the bank paid ? 

A. After S. H. Fox took possession of the store entirely. 

Q. Isn’t it true that at the time he came up here and before he 
returned that the whole thing was turned over to him ? 

A. Yes, sir; in 1869. 

Q. F ebruary, I suppose. 

A. Yes, sir. 

Q. But did he take charge here at some time? 

A. Yes; it was a long while. He was a long while about it, and 
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I wished to pay the bank and go right along out of my own funds. 
My whole creditors were willing except him. 

Q. At that time was that six-thousand-dollar mortgage put on 
the La Salle-street property ? 

A. No, sir. 

(). It was not? 

A. No, sir. . 

Q. Did you put that mortgage on that property ? 

A. Afterwards, at his request. 

Q. Did you use the money for your own private business? 

A. No, sir. 

Q. At the time that you closed up how much money had you on 
hand? 

A. When do you say I closed up? 

Q. Well, when the sheriff closed you up. 
490 A. The sheriff didn’t close me up, except the store. Samuel 
H. Fox took possession of it. 

Q. That is what I mean, when he took possession of it. 

A. How much money had we on hand I don’t remember; 
several thousand dollars coming in from people paying me what 
they owed me. 

Q. How was the $16,000 due the bank paid? 

Part of it by the money received from the mortgage put on 
the La Salle-street property and part of it from the store. The 
balance of it sent to S. H. Fox. May I state that once more? 

Mr. McDerp: You can explain. 

A. Well, the money while Samuel H. Fox was there and while 
the store was kept up was deposited in the First National Bank for 
the payment of this or put into a shape so as to pay it. At first 
we thought we would not pay the bank. 

Q. How much did you —, besides the bank and besides Fox & 
Company at that time ? 


Objected to as assumming that he owed Fox & Co. at all. 


A. I had no settlement with Fox & Co., and I claim that I didn’t 
owe them. I don’t owe them, and what else I was owing besides, 
except these amounts that he paid up, which he claims was from 

twenty-two to twenty-four hundred dollars 
491 Q. That is not an answer. I ask you how much did you 
owe besides the bank and besides Fox & Co. at that time? 

A. Some $24,000.00 to some other parties, or $25,000.00. 

(. Didn’t you owe $30,000.00 ? 

A. No, sir; I don’t think I did. 

Q). How was it that the amount of $16,000.00 and the amount of 
$30,000.00 was recited in this paper executed the 20th of February, 
1869, if the matter was not figured up? 

A. It turned out that they didn’t—that is, Samuel H. Fox aps 
his attorneys didn’t—figure it; they wanted to make it as big a 
possible. 

Q. Well, this amount was your individual indebtedness, then, 
$16,000 and $30,000, or whatever it was that your individual in- 
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debtedness was, outside of any claim that Fox & Co. may have 
had? 

Q. Well, that was a part of the indebtedness of the store, but it 
didn’t amount to that sum. 

Q. Isn’t it true that at that time your accounts with Fox & Co. 
were figured up—that is, in February, 1869, when this instrument 
was executed, bearing date the 20th of February, 1869, which is 
attuched to the first deposition as “ Exhibit A” of Samuel H. Fox, 
that the accounts and the state of your accounts between you and 
Fox & Co. were figured up? 

Q. They figured it up themselves. 

Q. Well, did you run through the books ? 
492 A. No, sir; I didn’t look at them at all. 
Q. Who did you have as a book-keeper at that time? 

A. Robert Merritt. 

(. How long had he been in your employ ? 

A. As long as I went, and a little before I went, into the Wash- 
ington-street store. 

Q. Did you direct him to go over the books and ascertain their 
true condition ? 

A. No, sir. | 

Q. Did you aim during this business to keep all your accounts 
correctly as to your transactions with Fox & Co.? 

A. No, sir; not with Fox & Co. 

Q. You did not? 

A. The Fox & Co. matters—there was some matters that they 
claimed should be entered on the books and I objected to it. 

Q. My question to you is: Did you, in your dealings with Fox & 
Co., aim to keep your books correctly ? 

A. Yes, sir; certainly I did. 

Q. To show the true state of your transactions? 

A. Yes: certainly. 

(2. What has become of these books 7 

A. They were burnt in the fire. 

Q. In the great fire of 1871? 

A. Yes, sir; and the inventory. 

Q. Don’t you know that Mr. Merritt at that time run through 

your books and drew up from them asummary of their 
493 showing as to your dealings with Fox & Co.? 
A. I didn’t know at the time. 

@. Are you able to swear now what your books did show in re- 
gard to the state of your accounts between you and Fox & Co.? 

A. No, sir; not accurately. 

Q. Will you swear that the statement of Mr. Merritt is not a true 
showing — the balance and the final balance as shown at the date 
of this transaction between you and Fox & Co. (handing witness 
paper) ? 

A. I couldn’t swear to it at all. S.H. Fox—they go to work and 
bring their account and place it upon my books, and then drew off 
that statement. I know that they did something of that kind. I 
objected to it, and therefore, I don’t know anything about it, as to 
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being correct, or whether it is on the books; this was done by 
Samuel H. Fox and Mr. Merritt. 


Mr. McDeEtp: 


That statement? 
That statement. I don’t remember having seen that before. 
Judge Woop: 

@. Do you know how much of your indebtedness here, aside 
from the First National Bank, that Fox & Co. paid for you here at 
the rate of 50 cents on the dollar? 

A. I know by his statement something over $10,000. 

@. Well, have you any reason to doubt the correctness of 

that? 
494 A. No; I don’t know that I have. They took it out and 
paid it from the store; had it from the store to pay it with. 

(. All that you have now to enable you to state what the true 
state of the accounts between yourself and Fox & Co. is is simply 
vour recollection of the course of events as they occurred and your 
remembrance of them, is — not? 

- More of it I got from the accounts which he has made out. 

Have you any reason to doubt that these accounts are correct, 
as th ey purport to be? 

A. Some things in there that I know are not correct. 

(. You mean to say some things are charged in there that ought 
not to be charged ? | 

A. Yes, sir. 

(). Some things as Interest ? 

A. Some interest ~ some of the amounts. 

@. Have you any reason to believe > that any of these accounts 
were false as to the aut furnished you ? 

~ No; I can’t say that. 

. But you mean to say that you are improperly charged with 
some of the items here ? 

A. I don’t acknowledge that any of the charges against me isa 
charge; it is merely accounting—keeping an account of what they 

sent tome. Of course, I did the same with what I received, 
495 —_ and of course I had to keep some account of the transactions, 

but the glass was all theirs, and when [I called to him to come 
out here and help me it was to take careof his goods, but instead of 
that he got on top of me and I got down 

Q. Do you know that the firm of Fox & Co. received any more 
from the proceeds of that store, which were goods, accounts, fixtures, 
and notes, than the sum of $27,343.11 ? 

A. They must have got —; they received them from me. 

Q. Do you know whether they received any more money than 
that as the proceeds of that stock ‘and fixtures ? 

A. I don’t know anything about it; they received it. 

Q. You have got no data now except your own recollection by 
which you are able to say anything about it ? 

A. I say they did receive more than that. 
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@. How much ? 

A. That I can’t say. 

Q. How do you know that? 

A. I know there were a lot of accounts that he gave to my uncle 
Ethan to collect, and which he swore to. 

Q. Well, you are swearing now. 

A. I say there was more than that 
I want to explain that. 


a good deal more than that. 


Mr. McDerp: Well, explain it now. ' 
496 A. As long as he got any money he credited it, and the 


balance he didn’t credit; that is how he gets his $27,000.00. 
A lot that was left out he does not credit me with. It was lost in 
the fire. He didn’t collect it, and therefore he didn’t credit it to 
me. It was his foolish management. 


Judge Woop: 


@. Did you give your personal attention to it until the whole 
stock was sold to Sprague, Page & Co.? 

A. Yes, sir; most of the time. 

Q. What part were you doing? 

A. My uncle said we were losing money, and I wrote to Samuel 
and advised that we had better make a sale of it, and I told him 
what I thought we could do with Sprague and Page, and he came 
on about it himself, and he wanted me to go and see them, and I 
did so, and he talked with them himself, I think, and we finally 
made a sale of them. 

Q. Well, prior to that sale and the time that you turned over the 
stock to him, what did you do with the stock in the concern ? 

A. I was about there shipping the glass, and I helped to look 
after the business. 

Q. Trying to close it up or managing it the best you could ? 

A. Well, managing it the best we could; there was no closing up 
that I know of. 

Q. Well, when the sale was made to Sprague and Page didn’t 

you advise it? 
497 A. Yes, sir. 
Q. You thought it was the best thing that could be done? 

A. I thought it was the best that could be done; he was trying 
to get the glass in. 

Q. Looking at “ Exhibit F” to the testimony of Samuel H. Fox, 
and state whether that is your signature to that assigument (hand- 
ing witness paper). 

A. No; it is not mine. 

. That is a copy? 
A. These notes are. due Uncle Ethan. 

Q. Is that note yours or Ethan’s? 

A. Ethan’s. 

@. Do you know whether that contains a true statement of the 
notes and accounts that were transferred to Fox & Co.? 

A. Well, I don’t. There is some of it in here. This has nothing 
to do with our sales in 1869; this was our goods from that time to 
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f ™ 


the time of closing out; it had nothing to do with selling to him 
in 1869—that is, the being closed up; that is where we vot mixed 
up. There was more ace ounts in 1869 than what there is there; they 
had been collecting there all the time. 


Mr. McDeIp: 


<< a @. Fox & Co. had ? 
A. This is the balance that he left with Uncle Ethan. 
@.. Look at Exhibit “H” to the deposition of Samuel H. Fox and 


ig state whose handwriting that 1s (handing witness paper). 
49S A. That 1s Samuel H. Fox’s, I think. 

(. When you were carrying on this business had you any 
other funds for your outside purchases of glass, paints, oils, brushes, 
or anything else in which you dealt other than what was derived 
from your business ? 

A. Not more than what I put into the business in the start. 
Q. Well, you relied on your sales, did you not, for the means not 
a only to pay the current expenses, but for your outside purchases? 


A. No, sir; I had capital of my own. 
@. How much did you put in? 
A. Well, from time to time I should think I had, any way, over 
$50,000. I don’t know how much more I may have put in. When 
I commenced this thing, before | kept my double-entry book-keeping, 
when. I made a sale I put it into my business and put it into the 
- business with my other funds. 

Q. Isn’t it true that while you were doing business along that you 
ordered more glass than they could let you have from Fox & Com- 
pany ? 

A. It always — in any glass manufacturing business that they 
eet out of sizes, and when they could do better with olass, and we 
would have to order sometimes, of course, from other factories; that 

they understood ; that was talked over by Samuel H. Fox 
499 and myself,and I think Uncle Ethan must have heard it,. 

that we couldn’t go on with the business; that I couldn't take 
all his large glass unless I could have small sizes too, so I ordered 
elsewhere with their knowle lve and consent. 

(. What time were you to have on the glass? 


Solicitor for the defendant objected to the question as assuming 
that any sale was made to the witness. 


A. Until I could sell it and turn it round and get the money 
for it. 

@. Was there any specified time within which you were to make 
your accounts ? 

A. The glass, instead of keeping it in their warehouse, they sent 
it to me to. get rid of, and when I got rid of it I sent them the 
money. 

Q. Previous question repeated. 

A. I say no. 

| Q. You had a right to pay when you pleased ? 
é A. Yes. Well, [ will explain it. 
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Q. 
A. 
(). 


Didn’t they from time to time render you accounts? 
No, sir. 
Didn’t ? 

A. No, sir; there was one account at onetime. There was an 
account came up here; I think they came up themselves and talked 
it over, but it was not agreed upon; that is the account that they 
claim of $50,000, but we didn’t agree upon it. 

Q. Didn't they from time to time render you accounts in which 

interest was charged ? 
O00 A. Nothing until that time; that is when they came and 

I objected to it. 

). Did you ever render an account to them for breakage ? 

A. Yes, sir. 

Q. When? 

\. It was talked over with them, and it was kept down to the 
time of the fire; I had it all there in black and white, every item. 

©. How much of an account of breakage did you ever submit to 
them ? 

A. Well, I couldn’t tell you; it would be impossible for me to 
say that; it is a good while ago. They knew very well that I 
wouldn’t consent to any settlement only asit should be. They knew 
there wasn’t to be no interest. 

@. Have you examined this Exhibit “ D” to the deposition of 
Samuel H. Fox to see whether there is any note or demand made 
by you that you are charged there with that you ought not to be 
charged with? 

A. In this? 

Q. Yes. 

A. Oh, yes; there is a good many. 

Q. Won’t you tell the reporter what there is that you ought not 
to be charged with in that exhibit? 

A. Well, now, Mr. Wood, I will tell you it isa hard matter to 

answer that question. There is some of these matters that I 
501 was drawing out of the concern that was so understood 

when they purchased the interest. There is 1,088 boxes of 
glass right there that I had. There is “J. S. Short,’ that never was 
paid, that is charged to me, $344.40; that was lost. They have got 
it all mixed in here; what I drew they have got it ch: irged to me 
in selling the glass on commission. I see in here Charles H. Starr 
note. They paid them by my begging them to. I don’t know what 
else you would call it. It was ‘really my money—both of these 
notes. They made those notes to suit themselves at the time; for 
how long a time I don’t know. It was $4,000, I think, the two 
notes amounted to. I think they were $2,000 each, with the inter- 
est, but they have got it $5,505.03. This whole thing in here is a 
matter I object to. 

Q. When this stock of goods was turned over and the amount 
was figured up, wasn’t the "$20, 000 deducted from the amountatthe 
time this § $70,000 mortgage was given ? 

A. W ell, it was but $ $70,000 all told. 

Q. That is true. Just answer the question 


“~ 
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A. No,sir; he states himself, in his own writing, he has added 
to it, making it $91,000. 

Q. Did you ever go into a figuring of these papers as to the amount 
of glass that was shipped to you from 1865 to 1869 at the time they 
were turned over to Fox & Company? Do you know in 
round numbers the number of boxes of glass that were shipped 
to you? 

A. No, sir; [ do not now; I did know. 

Q. Well, what do you know about Samuel Fox’s statement, that 
it was 17,123 boxes in that time? 

A. Well, I should think it was as much as that and more. 

Q. You were, in point of fact, doing a large glass business during 
those years, weren’t you ? 

A. Yes, sir. 

Q. Well, wasn’t the bulk of the glass shipped to you on actual 
orders—that you would ask them to send it out? 

A. No; not all of it. 

Q. The question is—the bulk of it. 

A. The bulk of it, I couldn’t say whether it was or not. They 
would send just what they had tosend. I might make an order, 
but they would send just what they had on hand. 

Q. During those vears did they buy any glass for you elsewhere ? 

A. I don’t remember of their buying. 

Q. Didn’t they buy a lot of abeut $2,000 worth in New York city 
of French glass? 

A. It was barely possible that they might have been down in 
New York, where I bought my glass, and they selected it for me, 

and I sent the money to them to pay for it. It was just to 
503 fill this thing up and keep it going. They understood that 
I needed such glass. 

Q. Did you direct how the glass should be shipped ? 

A. Oh, we talked it over among ourselves to do the best we could. 

Q. Well, was it shipped according to your direction as to the 
route ? 

A. Not altogether. 

Q. How did the bulk of it come? 

A. Well, the glass was poorly packed and badly broken. 

(). By what route? 

A. We had some of it by canal boat, by propeller, and by rail 
from Oneida. 

Q. Well, didn’t you make contracts for some shipments with some 
line? 

A. I made some up‘ here—arrangements. Mostly they shipped 
and charged about as they thought best. They would change from 
one route to another without consulting me. 

Q. At what risk were those shipments made? 

A. Well, I couldn’t tell you. 

Q. Was there anything about it between you and them ? 

A. No, sir. 

@. You have had a good deal of experience in the glass business, 


50% 


a) 
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What is about the ordinary breakage of glass, say, shipped from 
Durhamville here? 
A. Well, it all depends on the packing and handling down there. 
«). I know, but what is the ordinary breakage? 
504 A. On the Pittsburgh glass there is hardly any breakage 


compared with tie other. 
Mr. McDeip: 


Q. He is asking you generally what is the breakage ? 
A. Oh, it might be two anda half per cent. or more; perhaps 
less. 


Judge Woop: 


Q. It depends a good deal on the mode in which it is handled, as 
well as the packing? 

A. Oh, there is a good deal in the handling and packing and the 
strength of the glass, but a good deal of it was so thin that it would 
break. 

Q. I thought you said it was double thick ? 

A. Well, double thick would not be very thick. 

Q. Which breaks the most easily, glass shipped by rail or by 
water ? 

A. Well, I think by water. 

(). It breaks more with water? 

A. Yes, sir. 

Q. In 1869, when this matter was turned over as you claim, 
wasn’t there an item allowed you of breakage 

A. I have never been able to see the account yet. There is a 
statement right there. I would like to see it. 


Mr. McDeEIp: 


@. He wants to know if there was such an account; was there 
any such account allowed you ? 
505 A. No; there has never been any breakage account allowed 
me, to my knowledge; we had talked it over, but I have 
never heard it allowed. 


Judge Woop: 


Q. How much discount, in point of fact, was allowed on the Dur- 
hamville glass? 

A. Well, it might have been thirty per cent., sometimes forty, at 
others fifty. 

Q. Well, wasn’t it billed to you by price-list, and then so much 
discount allowed from that? 

A. Yes; the different kinds, certainly. 

Q. Well, was that amount agreed upon for different kinds of 
glass; vou say the amount was different ? 

A. At different times they would change their list, and then they 
would have to make different discounts. They would change their 
lists every little while. 
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Q. Did you ever make any claim to them for any stained or dis- 
solved glass? 

A. Oh, yes; they knew of this claim. 

Q. Well, did you? 

A. Yes; Idida hundred times. They knew all about it; they 
knew that the glass hung there, and they could not get rid of it, 
and I sent it down and did everything that I could to ‘get rid of it. 

(. What became.of the a that was taken at the time this 
stock of goods was turned ove 

A. It was torn up; a pie of the collections were made by 
506 Uncle Ethan at the time he was here, but there was nothing 
entered on the books. 

@. At the time the First National Bank closed up your store, 


_were you able to go on at all at that time without some immediate 


assistance? 

A. Well, I wanted some assistance. 

Q. You sent to Samuel H. Fox for that purpose, didn’t you? 

A. Well, I thought it was best to have him there to look after the 
affairs. 

Q. Well, wasn’t it your assent that the property was turned over 
as it was? 

A. It was against my wishes entirely. 

Q. What did you want to do? 

A. Well, I wanted to just step in and pay the bank. 

Q. And allow you to go along? 

A. No, sir; I wanted to fight the men that had unjust bills 
against me. He undertook to save so much and lost $10,000.00, 
and they sued me and the bank became frightened, and through 
their great big—well, I cannot swear to that. It was all wrong the 
course they took, and against my advice and wishes. 

Q. W ell, it went that way because you could not help yourself ; 
was that it? 

— That is it exactly 

And you agreed after the thing had been run six or eight or 
Pr ue afterward that it should ‘be sold out—you thought that 
was the best? 
507 A. Well, the thing was running behind hand and he 
thought that was best. 

Q. Well, you thought so too, didn’t you? 

A. Yes, sir. 

Well, how did you come to think it best to sell out then, 
when before you wanted to go on? 

A. Because he busted ,the thing when he took the course he did; 
he busted the thing and took all the men I had that were sending 
me goods that I had had through the country generally. Their 
soods was taken from me and | had to start—they were taken en- 
tirely away, and that caused the concern a good deal of loss. - 
good deal was lost when J. H. Fox had taken possession and we 
known all through the country and through my customers. 

Q. Wasn’t it the First National Bank or somebody else that first 
attached your stock ? 

v0 —168 


wy KATE W. GOODWIN ET Al. VS. ELEANOK FOX ET AL., &¢. 


What is about the ordinary breakage of glass, say, shipped from 
Durhamville here? 
A. Well, it all depends on the packing and handling down there. 
q. I know, but what is the ordinary break: age? 
504 A. On the P ittsburgh glass there is hardly any breakage 
compared with the other. 


Mr. McDerp: 


Q. He is asking you generally what is the breakage ? 
A. Oh, it might be two anda half per cent. or more; perhaps 
less. 


Judge Woop: 


Q. It depends a good deal on the mode in which it is handled, as 
well as the packing? 


A. Oh, there is a good deal in the handling and packing and the 
strength of the glass, but a good deal of it was so thin that it would 
break. 

Q. I thought you said it was double thick ? 

A. Well, double thick would not be very thick. 

Q. Which breaks the most easily, glass shipped by rail or by 
water ? 

A. Well, I think by water. 

(). It breaks more with water ? 

A. Yes, sir. 

Q. In 1869, when this matter was turned over as you claim, 
wasn’t there an item allowed you of breakage Y 

A. I have never been able to see the account yet. There is a 
statement right there. I would like to see it. 


Mr. McDerp: 


(). He wants to know if there was such an aecount; was there 
any such account allowed you? 
05 A. No; there has never been any breakage account allowed 
me, to my knowledge; we had talked it over, but I have 
never heard it allowed. 


Judge Woop: 


Q. How much discount, in point of fact, was allow ed on the Dur- 
hamville glass? 

A. Well, it might have been thirty per cent., sometimes forty, at 
others fifty. 

Q. Well, wasn’t it billed to you by price-list, and then so much 
discount allowed from that? 

A. Yes; the different kinds, certainly. 

Q. Well, was that amount agreed upon for different kinds of 
glass; vou say the amount was different ? 

A. At different times they would change their list, and then they 
would have to make different discounts. They would change their 
lists every little while. 
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Q. Did you ever make any claim to them for any stained or dis- 
solved glass ? 

A. Oh, yes; they knew of this claim. 

Q. Well, did you? 

A. Yes; I did a hundred times. They knew all about it; they 
knew that the glass hung there, and they could not get rid of it, 
and I sent it down and did everything that I could to ‘get rid of it. 

Q. What became of the inventory that was taken at the time this 
stock of goods was turned over? 

A. It was torn up; a part of the collections were made by 
006 Uncle Ethan at the time he was here, but the sre was nothing 
entered on the books. 

Q. At the time the First National Bank closed up your store, 
were you able to go on at all at that time without some immediate 
assistance? 

A. Well, I wanted some assistance. 

Q. You sent to Samuel H. Fox for that purpose, didn’t you? 

A. Well, I thought it was best to have him there to look after the 
affairs. 

Well, wasn’t it your assent that the property was turned over 
as it was? 

A. It was against my wishes entirely. 

Q. What did you want to do? 

A. Well, I wanted to just step in and pay the bank. 

Q. And allow you to go along? 

A. No, sir; I wanted to ficht the men that had unjust bills 
against me. He undertook to save so much and lost $10,000.00, 
and they sued me and the bank became frightened, and through 
their great big—well, I cannot swear to that. It was all wrong the 
course they took, and against my advice and wishes. 

Q. Well, it went that way because you could not help yourself; 
was that it? : 

- That is it exactly. 

. And you agreed after the thing had been run six or eight or 
a weeks afterward that it should be sold out—you thought that 
was the best? 
507 A. Well, the thing was running behind hand and he 
thought that was best. 

Q. Well, you thought so too, didn’t you? 

= Yes, sir. 

Well, how did you come to think it best to sell out then, 
Ha before you wanted to go on? 

A. Because he busted the thing when he took the course he did; 
he busted the thing and took all the men I had that were sending 
me goods that I had had through the country generally. ‘Their 
coods was taken from me and I had to start—they were taken en- 
tirely away, and that caused the concern a good deal of loss. A 
good deal was lost when J. H. Fox had taken possession and was 
known all through the country and through my customers. 

Q. Wasn’t it the First National Bank or somebody else that first 
attached your stock ? 

35—168 


27: KATE W. GOODWIN ET AL. VS. ELEANOR FOX ET AL., &C. 
The First National Bank; they just put a custodian in, which 
| et have got in no time if Samuel Fox had not been there. 
Did you ever have any of the notes that were taken or any of 
these accounts, either in the 1869 transaction or on the final closing 
up, turned over to you-any of the notes or accounts turned over to 
you? 

A. After the fire my brother was up here, and he wanted me to 

take up the accounts that Uncle Ethan had not collected 
508 and see if I could not collect them. I had some of them, 

most of them that I did not send him the money, in the 
house at home. The men were all gone, busted and lost. Uncle 
Ethan then claimed that there was some $300.00, I think, that I 
did not send them; that he had collected; of course, he did not give 
me any credit unless be collects them. 

a Well, do you know anything about that ? 

Do I know anything about what? 

o How much was collected ? 

A. How much was collected ? 

Q. Yes. 

A. No, I do not. 

Q. Was the glass that you turned over on the final sale and clos- 
ing out of the business to Sprague & Page about of an average 
quality with the glass which you “had been. selling along, that you 
had received from Fox & Co. before ? 

A. It was all opened and repacked; they would not take it other- 
wise. 

Q. Now, answer my question: Was it all about the usual quality 
of the ‘glass that vou had been receiving along from Fox & Co.? 

A. Why it could not be. No, sir; it was repacked. 

Q. Well, repacking didn’t make any difference in the quality of 
= glass ? 

. I should think so; it would make it clean to be rubbed and 
it would make it better. 
509 Q. Well, answer my question: Was it about the average 
quality that you had received before ? 

A. Well, I presume it was, except putting it into a condition and 
made fit for sale. There was a great many hundred boxes lost in 
the refitting for Page & Sprague. . 

Q. Did you execute my notes to Fox & Co. as late as 1874? 


Objected to as incompetent and immaterial. 


A. I did. | 

Q. If they were owing you why did you do so? 

A. That has been a new glass deal. N.S. Lepper had it of them 
and he sold out. I was managing this business for them and the 
surplus was coming in to N.S. Lepper, and I was managing this 
glass and helping them, and finally it was turned over to them, and 
ali the glass that had been shipped was turned over to Fox & Co., 
and I took charge of it and sold some of the glass out, until N. S. 
Lepper sold out to another party named Warren, and then 8. H. 
came out here and we sold out to French & Todd. There was so 
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much of the glass gone, and not allowing me for the rent—the rent 
was charged to me——and I had drawn some out of the concern for 
my expense, and he wanted to put all this in, and I give him the 
notes with the understanding that he would take these down to the 

bank, and that he was going to use them, but the understand- 
910 ~=ing was that they should not be used against me; that he 

would take care of them until we had a settlement; but I 
claim I have never had no payment—no settlement—from that 
time of that transaction. That was merely money drawn. ‘That is 
the balance.of the glass account. 

@. There was never any of the glass returned that was shipped 
out here to you; it was either all sold by you or sold on the final 
winding up, wasn’t it? 

A. Yes, sir. 

How much of that glass did you cut a year—how many boxes, 
on an average ? 

A. What do you mean ? 

(). To make s:naller sizes. 

A. Oh, really I could not tell; it was cut all the time; I would 
like to show or state. For instance, in a 20 x 30 or 24x 30, which I 
frequently myself had ordered, where a box of the first quality 
would be $16.00 they would send me 32, which wouid be $17.00; 
that would bea dollar in the price. For instance, 22 by 48 would be 
$20.50 and 22x 50, which was frequently sent, would be $24.00. On 
double thick it would be double the. price, and that is where it made 
it swell up so. If we had cut it down into our 48 or 30 size—32 was 
no size for us, and that 1s where a great loss was in the cutting 

down—and then in the larger sizes the difference would be— 
511 for instance, there is one size, 34 x 66, that would be $32.00— 

that is, single; in 32 x 68 it would be $36.00—$4.00 a box dif- 
ference. 

Q. Well, did you ever make any claim on them for any loss for 
recutting ? 

A. Certainly. 

(. Were you ever allowed any amount? 

A. No, sir. I don’t think I was ever allowed any, not for neither 
cutting of the boxes. Now, this over-big glass was taken over from 
the factory and put into the basement on Lake street, and then 
moved from 203 Lake street to 94 Washington street, and then the 
balance went to Sprague & Page; and then after that there was a lot 
of small glass—they sent me 10 or 15 boxes of each kind that they 
had a long time; they patched them up and sent them to me to do 
the best I could, and I did do the best, and some of them were there 
when Sprague & Page bought them. 

Q. Now, do you say you didn’t have a looking over to ascertain 
how you stood about the summer of 1867 ? 

A. No, sir; never with me. 

Q. Well, didn’t they submit bills to you from time to time with 
your shipments? 

A. Oh, bills came in, of course, but no interest or anything of 
that kind. 
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Q. Well, do you deny that you were not behind—that is, that 
there was an amount of glass, even supposing it was on commis- 
sion, that they had given to you, to the amount of about 

512 $40,000.00, over and above that paid for in August, 1867? 

A. No, sir; that includes the glass that was on hand that 
they charged interest on. The glass that remained in the warehouse 
here, that was sent over to the other store; that was not sizable, a 
large quantity of it, either. Oh, [ can prove all this. 


Redirect examination by Mr. McDrErp: 


Q. Well, you have been asked what was the amount of the prop- 
erty of Fox & Co. down at Durhamville and you said about 
$100,000.00. Now, was the indebtedness of the firm anywhere near 
$100,000.00 ? 

A. Oh, no. I cannot state how much. 

Q. What I mean is, when you say you cannot say how much do 
you mean they did not have any assets? 

A. No, sir. J am talking ebout the indebtedness, of course. 

. Do you say there was as much as $50,000.00 or $60,000.00 of 
indebtedness of that firm down there? | 

A. Yes: I should think it was, and more, too. 

@. Now, you have explained, I think, that you were engaged in 
carrying on this farming, also in the cattle business, and all that 
sort of thing? 

A. Yes, sir. 

@. Did you make much money ? 

A. I made $10,000.00 a year for over three years. 

513 Q. In the cattle business ? 

A. In the cattle business and in the farm together; mostly 
in the cattle at that time. I recollect of selling some $7,000.00 or 
$8,000.00 at one time and I sent the money to them, or a part of it. 

@. Whatever amount you spent on your farm in putting it in 
condition is money you have made? 

A. Yes, sir. 

Q. And not anything that they have any right to or interest in ? 

A. No right at all. 

Q. Well now, Mr. Fox, I want to ask you this simple question. I 
think now this glass that you received to sell on commission, what- 
ever there was left of it in 1869, belonged to Fox & Co. ? 

A. Why, certainly. 

@. In the store at Washington street ? 

A. Yes, sir. 

Q. You turned that over to them ? 

A. I did, with the other goods. 

Q. Then the proceeds and results of your sales of this glass shipped 
to you you say you turned over to them ? 

A. Yes, sir. 

Q. Also vou turned over the accounts which represented the sales 
of glass which were good ? 

A. Yes, sir. 
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Q. And besides that you turned over to Fox & Co. your stock of 
paints, oils, and brushes? 
514 A. Yes, sir. 
(. And do you now say, after your cross-examination, that 
the stock would have paid your indebtedness ? 

A. Why, and more, too. 

Q. So if they have stated any amount against you in this bill 
you say that that account is a false and untrue statement of the 
condition of things—this $70,000.00 business ? 

A. Why, certainly. 

Q. This account attached as an exhibit to Merritt’s deposition, 
this balance, when was that put on your books, if it was ever put 
on there? 

A. I don’t know anything about it. 

Q. Js that an abstract of anything on your books? 

A. I don’t know. 

(). I mean before 1869; was this statement of Merritt’s on your 
books? 

A. Well, that is something I say that I don’t know. 

Q. Not on Fox & Company’s books; but did you authorize any- 
body to put that on? 

A. No, sir; I have said so several times, that I never did. 

Q. Well. does that represent anything in your books? 

A. Of course not. 

Have you learned in any way how that account was put on 
there? You cannot state how, but have you any idea how it 
515 came on these books ? 
A. Well, I don’t know anything about it. They took it. 
I don’t know anything about it. It came from Fox & Co.’s man- 
agement. 

(. What is that? 

A. Samuel A. Fox’s management when he took possession of the 
store, I supposed. 

Q. During all those years you would know whether you had en- 
tered any interest against you ? | 

A. Why, there never was any interest on my books until he took 
possession of the store. 

Q. Well, was there any such thing on your books until after the 
taking possession of the store by Samuel H. Fox? 

A. No, sir; he has put it on afterwards. 

Q. Up to February Ist, 1869, or up to the time that Samuel 
H. Fox took charge of:things, did your books show any such dif- 
ference ? 

A. Well, at the time he took possession and between that and the 
time the thing was finally closed out by him, then he might have 
done it in that time. 

Q. Well, prior to that time they did not show any such thing ? 

A. No, sir. 


Judge Woop: | 
Q. You never kept any of the books yourself, did you ? 


278 KATE W. GOODWIN ET AL. VS. ELEANOR FOX ET AL., &¢. 


A. No, sir; Mr. Merritt kept them, but I knew, I guessed, I 
looked at the books myself sometimes. 
516 @. You still say that instead of their being any indebted- 
ness from you to Fox & Co. that there is an indebtedness 
from them to you ? 
A. Yes; it would be the other way. 


Signature waived by consent. 
4. The deposition of William G. Lewis, which is as follows: 


517 Deposition of William G. Lewis, taken before Merritt H. 

Demment, notary public, at the city of Chicago, in the 

county of Cook, in the State of Illinois, on the twenty-fifth day of 
November, A. D. 1879. 


Quest. What is your name, age, and residence ? 

Ans. William G. Lewis; age, 49 years; I reside on 47th street, at 
Kk enwood, in Cook county. 

Quest. How long have you resided in Cook county ? 

Ans. Since 1857. 

Quest. What has been your business ? 

Ans. Paints, oil, and glass. 

Quest. How long ? 

Ans. Ever since the spring of 1857. 

Quest. What firm ? 

Ans. Lewis, Page & Co. and Lewis, Hamm & Co. 

Quest. Are you acquainted with any of the parties to this 

suit ? 
518 Aus. Yes, sir; | know them all. 
Quest. Do you know the wife of Henry W. Fox? 

Ans. Yes, sir. 

Quest. How long have you been acquainted with the firm of Fox 
& Co.? 

Ans, Ever since I have been in the business. We bought goods 
of them in 1857. 

Quest. How long have you known J. Willard Fox ? 

Ans. I have known him all that time. 

Quest. Do you remember when J. Willard Fox was selling glass 
in Chicago—that i is, through 1865 onward ? 

Ans. Yes, sir. 

Quest. Do you remember particularly about any large stock of 
glass that he had on hand? What kind of glass was it and where 
did you see it, in what places, after 1865 up to 1869? 

Ans. He sold glass here first for Fox & Co. without having any 
store, acting as agent for Fox & Co. 

Quest. Do you remember, [ say, whether he had on hand a large 
stock of glass ? 

Ans. Yes, sir. 

Quest. Where did he move it from ? 

Ans. He moved it from the basement. I don’t know whether it 
is on Lake street or Randolph. I know he first had a warehouse 
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there in the basement and moved it to his Washington-street store. 
There is where he opened. 

Quest. Well, what kind of glass was that—that is, as to sizes? 
What amount did he move over ? 

Ans. I could not tell you. I know that he had a very large 

amount of Fox & Co.’s glass. It seemed to me a great deal 

519 more than he needed. 

Answer objected to. 


Quest. Well, more than it was usual to carry ? 

Ans. Yes, sir. 

Quest. What was the size of the glass? Was it large size ? 

Ans. Yes, sir. 

Quest. Double thick ? 

Ans. Double thick. 

Quest. Where was that glass stored ? 

Ans. He had a great deal stored in that basement which he 
moved over to his W ashington-street place 

Quest. A good many thousand dollars’ worth or how much ? 

Ans. I could not say how much he had. 

Quest. What I want to know is whether it was a small amount or 
a large stock ? 

Ans. I should think he had over $10,000 worth of glass there, 
anyway. It might be double that. 

Quest. That he moved over from the one place? 

Ans. No; that he had in there. I don’t know how much came 
from the other place; a large amount did; I know he was chock- 
full there. 

Quest. You did not take any inventory of the thing, I suppose, 
only just as you saw the large amount? 

Ans. Yes, sil 

Quest. Did you ever have any conversation and dealings with 
Henry W. Fox? 

Ans. Yes, sir. 

Quest. Do you remember about one oceasion that Henry W. Fox 
was here endeavoring to sell some large-size glass ? 

Ans. Yes, sir. 
520 Quest. Will you state what occurred, as near as you can? 

Objected to, the conversation with Henry W. Fox. 


Ans. I know that Henry W. Fox was out here. He had a large 
amount of glass that he had shipped out. <A great deal of it was on 
the dock and he wanted to sell it to us. A great deal of it was un- 

salable sizes, large double thick, and a creat deal of it was very 
small double thick, particularly unsalable. We did not buy it of 
him; could not buy it of him. I know I saw him several times 
here. He came to my house and stopped over night with me, and 
he went up to Lake Zurich and stopped up there with Willard a 
day or two, and when he went back he says: “ Now, I have got to 
turn this glass all over to Willard Fox, I cannot sell it, and if you 
conclude that you want any of it why you can go there and get it ; 
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he will sell it to you.” Willard had been in the habit of selling us 
glass. We had bought several invoices of him for Fox & Co. 
Quest. Well, Henry W. Fex, who was he representing, Fox & 
Company, this time? 
Ans. Oh, yes; he was a partner of Fox & Co. It consisted then 
of Samuel and Henry. 
Quest. Was this the time when J. Willard was on Washington 
street ? 
Ans. That was the time after he got moved into Washington 
street ; yes, sir. 
Quest. Do you know whether J. Willard Fox made extra efforts 
to get rid of the glass he had on hand? Was he, I mean, 
521 ~~ specially active in trying to make sales and get rid of the 
stock ? 
Ans. I know he offered it all around to the dealers. 
Quest. Henry said that he would turn this glass—send it over to 
Willard, did I understand you ; was that what you said? 


Objected to as leading. 


Ans. That was what I said. 

Quest. Do you know anything about, during the time that J. Wil- 
lard was selling glass, whether you learned from any source, either 
Henry W. Fox or Samuel H., or any of them together, that this 
heavy glass was being shipped to J. Willard, on commission, to sell 
for them; that he was disposing of their glass—their large sizes and 
damaged glass or surplus glass that they had on hand? 

Ans. I cannot say what their arrangement was. I know that was 
my impression. I don’t know. 


Answer objected to. 


Quest. Well, how did you get such an impression as that? From 
what source or how? 

Ans. Well, from the fact that he had been selling previously for 
them. 

Quest. Did you notice any change in the arrangements that they 
had at all? 

Ans. No, sir. 

Quest. Was there any other element that caused you to have that 
idea besides? 

Ans. Nothing, only from the large amount of unsalable glass that 
he had in the Washington-street store—more than he would have 
been likely to have bought as a business man. He had more odd 

sizes than he ought to have. That is only my impression, of 
522 course. I don’t know anything about the arrangements. 


Answer objected to as being the mere inference of the witness. 


Quest. This glass that Henry W. Fox had shipped out for Fox & 
Co. at the time you have named, did thev give you to understand 
that that glass was J. Willard’s or theirs? 

Ans. Oh, that was theirs. There is no question about that at that 
time. They tried to sell it to us. 
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Quest. What special efforts did he make to sell that glass, Henry 
W., if any? 

Ans. Oh, well, he had all the memorandums, and we looked over 
the different sizes and looked at the glass. Some of it was broken. 
Some of it got broken very badly coming out there, and we bought 
none of it at all. | 

Quest. Did he go to any other place to sell, do you know? 

Ans. Yes, sir; I think he went to Milwaukee on that trip and 
tried to sell it. I am very certain he did. 


Mr. Woop: 


Quest. I want you to state what you know. 
Ans. I could not say that he did; I could not swear to that. I 
am very certain, though, that he went to Milwaukee on that trip. 


Cross-examination by C. H. Woop, Esq. : 


Quest. When was it that Fox & Co. shipped out the first glass of 
which you have spoken—what year? 

Ans. The first glass which they shipped here? 

Quest. With which J. Willard had anything to do. 

Ans. I am sure that I could not recollect the time now. 

Quest. Can’t you tell the year? 

Ans. I should think between 1867 and ’9, somewhere. 
023 Quest. I thought that you said that there was some shipped 
out which J. Willard sold before he had any place of business? 

Ans. Yes, sir; before he had any place of business he was selling 
glass for them; bringing it out by rail also. 

Quest. Are you referring to that glass as being the lot of glass 
that was shipped out here that Henry Fox tried to sell? 3 

Ans. Some of that glass ; yes, sir. 

Quest. Some of the same? 

Ans. Yes,sir. 

Quest. Where did you examine this glass that you were asked 
about by Henry Fox ? 

Ans. Jt seemed to me that it was on the North Side dock, across 
the river. 

Quest. Well, that was the glass, then, that Fox had shipped out 
on their own account, was it not, and not for J. Willard Fox ? 

Ans. Well, he had the handling of it here. He had the handling 
of all their glass at that time. 

Quest. I thought you said that Henry W. Fox was trying to 
sell it? 

Ans. Yes, sir; he came out. 

Quest. But you state that after that he stated to you that he was 
going to turn it over to J. Willard Fox, from whom you could 
get it? 

Ans. Yes, sir. 

Quest. He therefore had not at that time turned it over to J. 


Willard, had he? 
36—168 
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Ans. No; but he had been having their glass. J. Willard 
524 had been selling for them previously and after that. 

Quest. W hat I want to know is what glass you examined 
and refused to buy. What lot of glass was that ? 

Ans. I could not tell what lot of glass it was. 

Quest. Well, was it the glass that J. Willard had on sale here 
or that Henry W. Fox was assuming to sell ? 

Ans. They were both selling it—both trying to sell it. Henry 
came out here to sell it. 

Quest. Was that before J. Willard had commenced business at 94 
Washington street? 

Ans. Well, I cannot say whether it was or not. I rather think it 
was while he was on Washington street. 

Quest. Then do you know whether this glass which you said you 
examined on the dock was glass which afterward went into J. 
Willard’s store and that he had in 1869? 

Ans. I don’t know whether it went in there; I know he said he 
would turn it over to him. 

Quest. But you don’t know that he actually did ? 

Ans. Ne; only that he went away with that understanding. 

Quest. I don’t care what his understanding was. What year was 
it that you wanted to buy this glass? 

Ans. Well, I cannot state just the year; I think it was between 
67 and ’68. It is a good while ago, and I ‘annot state exactly the 
time. 

Quest. Might it not have been as far back as ’65 or ’6? 

Ans. No, for it was while I was in the firm of Lewis Hamm & 
Co. 

Quest. From those years—from ’67 to ’O6$ 
doing a large business here in glass ? 

Ans. Yes, sir; he got into a large business after he got 

925 into the Washington-street store. Previous to that he was 

selling around—trav elling around and selling to Milwaukee 

and Chicago and all around for Fox & Co. The business was all 

done with Fox & Co. He was simply acting as their agent and 
selling on commission. 

Quest. Did you understand from him that from ’67 to ’69 he was 
then, after he got into the Washington-street store, doing business 
on his own account ? 

Ans. Well, I know —— about that. 

Quest. Did you ever hear J. Willard say anything about it? 

Ans. No; I did not have much to do with him after that; he be- 
came more of a rival in our business. 

Quest. Cutting in on you some? 

Ans. Well, they were ‘selling a good deal of glass here, and we did 
not buy much of Fox’s elass at that time. 

Quest. He was quite a formidable competitor, was he not? 

Ans. Well, he sold a good deal of glass here. He was not a great 
competitor then, because there was room enough for us all at that 
time. 

Quest. You say before he went into the Washington-street store 
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that he was selling Fox & Co.’s glass—that is, for Fox & Company. 
How did you know that? 

Ans. Because he came to us with memorandums from them. We 
were In communication with Fox & Company at the same time. 
We bought thousands and thousands of dollars from Fox & Company 
during the previous years. 

Quest. And that is how you knew that he was ee as agent 
merely for Fox & Co. during that time ? 

Ans. Well, I know that he was. I was told so by Fox & Co. and 

by himself. I know he consulted with us as to whether he 
926 could make a living simply selling glass on commission. 
Quest. Well, now, after he went into the Washington-street 
store, do you know of him holding himself out as selling his own 
glass and being in business on his own account? 

Ans. Well, I know the sign was up in his own name. 

Quest. J. Willard Fox ? 

Ans. J. Willard Fox. What his relations were at that time with 
Fox & Co. I do not know. 

(QJuest. Well, he did not, so far as you know, hold himself out 
after that time as doing business, as agent, for anybody, did he? 

Ans. I don’t know that he held himself out as agent for any- 
body. 

Quest. He simply sold right along, without any question about it, 
the same as any other man in business here—kept store? 

Ans. I can only say what my impressions were; I do not know. 

Quest. [am talking about appearances. So far as you know, 
then, after he went into the Washington-street store he was doing 
business on his own aceount, was he? 

Ans. I know nothing of his relations with Fox & Co.; I don’t 
know what business relations he had after he opened tlrat store. 

(Juest. Question repeated. 

Ans. I cannot answer what his relations to Fox & Company were 
at that time. I only know that the impression of all the dealers 
were that he was 

Please answer the question. 


O24 Mr. McDarp: 
Quest. Go on and say what you were going to. 
Ans. Well, I was going to say that he “had always handled glass 


for Fox & Company, buying from other parties i make up “and 
work off their glass ; buying from other parties what sizes he did 
not have. 


Answer objected to as not responsive to the question. 


(Question repeated.) 
Ans. I don’t know what I can say any more than I have. That 
is the answer I would have to make to it. 


Redirect examination by Mr. McDaIp: 


Quest. You were stating in an answer, which you did not get 
through with, something to the effect that when Henry W. Fox left 
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Chicago to go home he told you that he was going to turn this 
glass that he failed to sell over to J. Willard. 

Ans. Yes, sir. 

Quest. Did he state that to you? 

Ans. He did; yes, sir. 


Objected to by Judge Wood. 


Quest. You were asked also with regard to appearances in the 
conduct of the business after he went to the Washington-street store— 
that is to say, whether or not it appeared as if he was conducting a 
business and selling glass that he had purchased or whether he was 
selling glass for Fox & Co. Now, what did the appearances there- 
fore indicate to you? 

Ans. Well, I can only say that he could not have bought 
528 all that glass in the ordinary way and paid for it with the 
capital that he had, and he had more glass there than he 

could sell. 

Quest. It was a stock that was on hand from month to month 
and along from year to year? 

Ans. The whole idea of the trade was that all the surplus glass of 
Fox & Co. was shipped to J. Willard here; that was the idea, and 
they sort of dropped buying. 

Objected to as being mere supposition. 


Quest. Did Henry W. Fox say to you that they were shipping — 
amount of glass prior at least to the time they went to Washington 
street, when he was up here? Did they state to you that they were 
shipping glass here to J. Willard to seil for them ? 

Ans. Qh, yes; prior to that I know that he was. 

Quest. You have heard him say so? 

Ans. Well, Henry tried to sell me glass and Willard tried to sell 
me glass at the same time. ‘They were both in together. 

Quest. Did he say that at the time J. Willard was at Washington 
street, at the time that he had opened that store? 

Ans. Well, I don’t know whether he did or not. 

Quest. Well, about that time? 

Ans. Well, either there or else it went into that basement where 
they were shipping out glass to him. 

Quest. But you are certain that the firm of Fox & Co., either 
Samuel or Henry, stated that they were shipping large amounts of 
glass to J. Willard to sell for them ? 

Ans. You mean previous to his opening ? 

Quest. Well, at the time that you had that conversation, 
529 whenever it was. 
Ans. Yes, sir; you see Henry was out here frequently. 

Quest. But I want to fix the date a little more certainly if you. 
ean, and I understand you to have refreshed your memory by re- 
ferring to the date of your partnership with Hamm that the time 
that he was trying to get rid of this glass was the time that Willard 
was at Washington street. 
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Ans. It was about the time. My impression is it was at the time 
he was first opening on Washington street. 

Quest. Did he say at that time that they were shipping glass to 
J. Willard in large amounts to sell for them ? 

Ans. I don’t recollect any particular conversation with him about 
the business, with the exception of this lot of glass that he wanted 
to sell us. 

Quest. At that particular time? 

Ans. Yes, sir; | know that I talked with Henry about the gen- 
eral business when he was having Willard act here for him in sell- 
ing glass, whether 1t would not have been better for him not to be 
represented here at all, but do his own selling around through the 
country; that it would hurt Fox & Co. to have it known that an- 
other party here was selling their glass, having a headquarters here 
for them. 

Quest. What did he say to that? 

Ans. Well, he had got to sell his glass somehow, and he was going 
to try that method. 


Objected to, the statements of Henry W. Fox. 
530 Quest. Was Henry W. Fox speaking for Fox & Co. at this 
time ? 
Objected to as being a mere conclusion of the witness. 


Ans. Yes, sir. 
531 Quest. The only point I want to get at was whether he was 
purporting to act for Fox & Co. at this time, not as an indi- 
vidual himself, Henry W. Fox acting in his individual capacity 
representing that firm there. He was a member of that firm. 

Ans. I know it was then. These Foxes were all friends of mine 
and are to-day, one just as much as the other. I don’t knew any- 
thing about the squabble that they are in now. I have visited 
Samuel Fox at his house. 

Quest. You were asked by Judge Wood whether you had heard 
J. Willard Fox state anything about his relation with Fox & Co. 
after 1867 and along after he went to Washington street. I wish 
you to refresh your recollection, if you can, on that point, and state 
whether Mr. Fox did not during those intervals inform you that 
he was endeavoring to get rid of Fox & Co.’s glass for them and 
had a large stock on hand. 


Objected to as not cross-examination and not being pertinent, 
because of anything called out by the complainant on the examina- 
tion of this witness. 


Ans. Whether J. Willard Fox ? 

Quest. Yes, whether J. Willard Fox. 

Ans. Why, ves; he was trying to get rid of it, of course. He was 
selling their glass for them, and they had a large amount of glass. 
I know that they had a large amount of glass. 

Quest. Iam not asking now as to what the relations were at all, 
as to your knowledge, but what J. Willard said to you, because you 
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have been asked that by Judge Wood, and I want to see 
532 whether your recollection was accurate that nothing had 
been said, or whether he had not at different times told you 
that be was disposing of their glass during these times. 
Ans. Why, yes; over and over again, that he was selling their 
ylass. 
Quest. And after 1867, I understand you to say that vou had not 
heard Samuel Fox or Henry W. Fox state what the relations were? 
Ans. No; what I meant to say is that what their exact relations were 
between them—I don’t know whether the glass was billed to them 
at certain prices or assigned to them or what their exact relations 
were; of course, I don’t know. JI am merely giving my impression. 
Quest. But the business was done in a way that led you to sup- 
pose that it was consigned to be sold for them. 


Objected to as calling for the mere guess-work and conclusions of 
the witness. 


Ans. That was the general impression in the trade. 
ran) 


Recross-examination by Mr. Woop: 


Quest. You say that J. Willard could not have bought all the 
glass that he was having shipped to him from Tox & Co. and paid 
for it with his capital ? 

Aus. No, sir. 

Quest. Couldn’t he have done it provided Fox & Co. had given 
him sufficient credit ? 

Ans. Yes, sir; he could. WhatI said was that he bought too 
much glass to be in the ordinary way. 

Quest. Now, did you, durirg the years from ’65 to ’69, keep a sort 
of a general lookout as what J. Willard was doing here in a glass 

way, being a competitor in the trade? 
539 Ans. The same lookout I did in regard to other people in 
the business. 

Quest. That is what I mean. Have you an idea of about the 
amount of glass that was shipped here from year to year by Fox & 
Co. to J. Willard Fox, from ’66 to ’69? 

Ans. No; I could not tell you that. 

Quest. No idea about it? 

Ans. I know it was a very large amount, but I could not tell 
you. 

Quest. Did it run up into thousands every year? 

Ans. Yes, sir; thousands of boxes a year. 

Quest. Was he getting the bulk of his glass from Fox & Ce.? 

Ans. I guess he was. 

Quest. You say now that J. Willard stated that he was selling 
glass for Fox & Co. Was not that statement made before he went 
into the Washington-street store ? 

Ans. Well, it was all along that time. 

Quest. Do you mean to say that it was before and after he went 
into the Washington-street store that he made such statement ? 
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Ans. I mean to say just this, that he had in the Washington- 
street store a large amount of unsalable glass. 

Quest. Task you if J. Willard Fox made the statement to you 
that he was selling glass for Fox & Co. both before and after he went 
into the Washington-street store ? 

Ans. Yes, sir; both before and after he represented to us that he 
had that factory to back him up. 

(Juest. Haven’t you sworn, in the course of this examination, in 

answer to my question, that after he went into the Washing- 
034  ton-street store you did not know what the arrangement — J. 
Willard Fox and Fox & Co. was? 

Ans. Yes, sir; I say that now. 

Quest. Now, you say that J. Willard told you the arrangement at 
that time; then you knew it from him ? | 

Ans. ‘That is what I say now—that I don’t know what their busi- 
ness relations were, what the glass was billed to him at, whatcom- 
missions he got. JLow it was done I don’t know, only I know that 
they were backing him up by shipping large amounts of glass to 
him. 

Quest. Do you mean now to say that when he gut into the Wash- 
ington-street store you don’t know whether he was selling on com- 
mission or buying the glass absolutely from Fox & Co.? 

Ans. I don’t know positively what their business arrangement 
was. | 


Mr. McDartrp: 


Quest. You mean to say that you don’t know, except as J. Wil- 
lard told you? 
Ans. That is all. 


Mr. Woop: 


Quest. What did J. Willard say to you? 
Ans. He stated to us always that he had 
Quest. I don’t want always; I want to fix you to some time. 

Ans. Well, I can say this, that while he was in the Washington- 
street store J. Willard had tried to sell us large sizes of double thick 
direct from the factory, and that he was selling it direct from the 
factory—offering to sell it. , 

Quest. Well, was the glass that he was offering to sell you 
535 direct from the factory there or was it stock that he had in 
store ? : 

Ans. Either; get out any sizes. 

Quest. Did he ever offer to sell you, of course in a Jobbing way, 
the stock that he had in the store before it was finally determined 
to close up the business in 1869? 

Ans. Well, portions of it he did; yes, sir. 

Quest. Did he offer to sell you the whole stock at any time? 

Ans. I don’t know whether he offered to sell the whole stock or 
not. He had a very large stock. I know Samuel and Henry were 
there at the time. ‘They tried to sell us portions of that stock. 

Quest. At the time of the trouble? 
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Ans. At the time of his trouble Samuel tried to sell us, tried to 
get us to buy portions of that stock. I don’t know but we did buy 
some of it. I think we did. 

Mr. Woop: 

Quest. Give us any specific statement that J. Willard Fox told 
you about the way that he was doing business after he had com- 
menced in the Washington-street store and the date of it. 

Ans. No; I cannot. 


Mr. McDatp: 

Quest. If you cannot give any specific statements say what he 
said generally, as near as you can get at it. What did he say gen- 
erally to you as to how he was doing? I do not care about the 
specific words. 

Objected to. 


Ans. Well, the whole idea was that Fox & Co. were not to 

5386 come out here to try to sell any glass after that, but that J. 

Willard was to take orders here in a large way for them. 

They were not coming out here to sell glass any more; that he was 
to represent them. 

Quest. That is the general conversation that you had with him 
after he went to Washington street and from time to time whenever 
he would converse about it? 

Ans. Yes; and they did notsell any glass here after that. Samuel 
stopped selling. 

Mr. Woop: 

Quest. You understood that to mean in the way of large sales to 
the trade, did you not? 

Objected to as incompetent. 


Ans. I understood it to mean just this, that Samuel Fox was to 
back up Willard and let his other customers go after that time. 
They had been drifting away from him. 

Quest. You mean his wholesale customers ? 

Ans. Yes, sir; I mean his wholesale customers... Well, he did 
not have anything else. 

Quest. Well, the court don’t know that. J. Willard was doing a 
retail business, wasn’t he, as well as a wholesale ? 

Ans. It wasn’t a factory business. 

Quest. J. Willard was doing a retail business as well as a whole- 
sale business ? 

Ans. Yes, sir. 

Mr. McDarp: 

Quest. Then Mr. J. Willard Fox, from 1867, at the time you had 
conversations with him about this, stated that he was acting for 
Fox & Co.in disposing of their glass from their factory at Durham- 
ville; is that what [ understand you to say? 
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537 Ans. Yes, sir; I mean tosay just this: J Willard Fox was 

poor when he started inthere. I had let him have $25 or $50 
whenever he wanted it. He had no money at all and when he 
started out this concern he says, “ Now I am going in here and they 
are going to back me up with any amount of glass that I want,” and it 
was a matter of surprise to me how he had such an enormous stock 
of glass when he had no capital at all. 

Quest. That he was acting as their agent in the selling and dis- 
posing of it, is that what he stated to you; did he say that he was 
acting for them—selling their glass during this time on a sort of 
commission ? 

Ans. Well, selling their glass—I could not say that he had. 

Quest. Iam asking what J. Willard told you, from time to time, 
these different years? 

Ans. Willard always during that time gave me the impression 
that he was selling for Fox & Co., but I cannot state any specific 
statement. 


Mr. Woop: 


Quest. Was it on commission or not ? 
Ans. I cannot say what arrangement he had. 


Mr. McDaIp: 


* Quest. Did he tell you at different times that he was acting as 
their agent or any other way to get rid of their glass for them? 
Ans. His idea was that he opened this business to get rid of their 
glass. 
Quest. Not that he was purchasing the glass from them—buying 
it outright ? | 
5388 Ans. He never told me that he bought it outright; no; 
he never told me exactly that he was selling it on commis- 
sion, one way or the other. 
Quest. But told you that he was endeavoring to get rid of their 
glass for then under some agreement that he had? 
Ans. Under some arrangement that he had; but I merely stated 
what the general impression of the trade was; that the glass was all 
sent to him to sell for them. 


Objected to. 
Signature waived by agreement. 


539 5. The depositions of Charles W. Reed and John John- 
ston, Jr., which are as follows: 
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540 Sate or ILinots, |... 


Cook County, j 

The depositions of Charles William Reed and John Johnston, Jr., 

produced, sworn, and examined before me, a notary public, on 

the 17th day of December, 1879, at the city of Chicago, on behalf 

of the defendants, in the cause of Kate W. Fox vs. I. Willard Fox 
et al. 


Chas. H. Wood present on behalf of the complainants, and H. O. 
McDaid on behalf of the defendants. 


CuaAs. WILLIAM ReEeEp, being duly sworn, deposeth as follows in 
answer to questions by Mr. McDalIp: 

Int. 1. What is your name, age, occupation, and place of resi- 
dence ? 

Ans. My name is Charles William Reed; age, 39; business, trav- 
elling salesman; residence, 162 S. Lincoln St., Chicago. 

Int. 2. Are you acquainted with the complainant, Kate W. Fox ? 

Ans. No, sir. 

Int. 8. Do you know her husband, Henry W. Fox” 

Ans. I do. 

Int. 4. Do you know the defendants, I. Willard Fox and his wife? 

A. Yes. 

Int. 5. What has been your business for the last 15 vears ? 

Ans. ‘Travelling and selling paints, glass, oils, &e. 

Int. 6. Were you ever employed by I. Willard Fox? 

Ans. Yes; I travelled for him three or four years. I was with 
him twice between 1865 and 1869. 

Int. 7. Where were you first in his employ ? 

Ans. At 203 E. Lake St. From there he moved to 94 Washing- 
ton St. 

Int. 8. What was your business? 
541 Ans. Selling goods on the road; selling glass only before 
Fox moved. At first he did not keep white lead, but after- 
wards went into it; he was agent for Schoonmaker & Co. He had 
soine lead while on Lake St., but did not fairly go into that business 
until after he moved. 

Int. 9. Did you have opportunities to know and do you know the 
kind, character, and quality of glass that Mr. Fox received from 
Durhamville, N. Y., from the firm of Fox & Co., while in his em- 
ploy? 

Ans. I have some knowledge. 

Int. 10. State what kind of glass it was. 

Ans. A great deal of the goods he received was burnt. 

Int. 11. What effect would that have upon its saleability ? 

Ans. It must be cut down or thrown away. If 1t was burned in 
the middle the sheet is entirely lost, unless you can get a piece out 
of the corner. If burned at the end you can cut it off, but if burned 
in the middle it is worthless. This which he received from Dur- 
hamville he cut down very largely. He used to remark that it was 


| a 
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a shame to see such large glass wasted & cut down to small. 
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(Answer objected to, hearsay, &c.) 


I have also made remarks to the glass-cutter to that effect myself, 
as he also has to me. 

Int. 12. Did glass in this discolored condition continue to be sent 
during the years you were with him ? 

Ans. I know the glass-cutter was cutting it down almost all the 
time; he was cutting it down and packing it. 

Int. 13. State about the manner in which it was packed. _ 

Ans. it was packed in very bad shape, in bad boxes, & could 
not be sold so well as if better packed. It was unskillfully packed. 
I frequently knew of people’s objecting to buying these goods be- 
cause they were packed in such packages. The glass would break 
In transferring it. 


542 (Objected to by counsel.) 


Int. 14. Did your customers complain on that score? 

Ans. They did. 

Int. 15. With regard to the amount of damage occasioned by the 
amount of damaged glass received, what per cent. of the whole 
amount received was damaged ? 

Ans. I should say, at the smallest, 15 per cent. below the discount 
prices, & on large sizes the loss was more. I think 25% would bea 
fair estimate of the average less on the amount received. 

[nt. 16. As to breakage, again, was there an extraordinary or only 
an ordinary amount of breakage in the glass received from Durham- 
ville? 

Ans. There was more than ordinary loss. I have seen the glass- 
cutter, in opening glass to fill an order, make only perhaps two 
lights in a box in eonsequence of bad package. ‘This I have seen 
often. 

Int. 17. Well, what per cent. over ordinary breakage? 

Ans. I have seen hundreds of glass come in from Pittsburgh with 
not a light broken. 

Int. 18. What would you say as to the breakage on that glass, and 
the ordinary glass especially, from different points? 

Ans. The breakage was 5 or 10% more than a glass from Pitts- 
burgh. T hen, again, in the Durhamville glass the sheets were much 
lighter, thinner—as everybody knows. The sheets were ver y much 
thinner. There is not the same weight. 

Int. 19. You saw the conduct of the business for several years ? 

A. Yes, sir. 

Int. 20. Dé you know of any cases or any times in which glass 
was sent that was not ordered or that orders were not filled that 
were sent for? 

Ans. I do know for a fact that glass has been shipped 
543 without being ordered, aside from the memorandum sent to 
3 the factory. “T know of one ease where Fox paid $200 to $250 
freight on glass never ordered. It came by water. 

Int. 21. [ will call your attention to the sizes of glass. 

Ans. They sent strange and unusual sizes; for instance, 10 x 18, 
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11 x 11,4 x 15, and 16 x 17, and all sueh sizes as those. There is 
no such sash used in the West, and such glass is unsaleable. In the 
Kast they may use them, but here they do not. 

Int. 22. What would be necessary to make them valuable? 

Ans. Open them, cut them down, and repack. This involves 
much loss, because if there is any breakage it must be stood here. 
You must stand the loss and make it good here. 

Int. 28. I will ask you whether you knew or learned in any way 
the method in which business was carried on here. 1 mean whether 
it was done by a commission arrangement and whether or not this 
arrangement was an outlet here for the refuse and unsaleable glass, 
odd sizes, &e. Tell all you know about the circumstances attending 
the business. 

Ans. I have always understood the glass was shipped to Mr. Fox 
on commission. That I fully understood on Lake St., and that Mr. 
Fox was the agent, receiving a commission. 


(Counsel objects.) 


Int. 24. Did you see Mr. Fox here? 

Ans. Yes; he staid at my house one night. 

Int. 25. Did you see him in ’69, when they were closing up, on 
Washington St. ? 

A. Yes. . 

Int. 26. Do you remember whether there was a large stock on 

hand ? 
544 Ans. There was. 
Int. 27. Do you remember about a large amount of glass 
being shipped from the store on Lake St. to Washington St. ? 

Ans. There was a large stock shipped over; a good many thou- 
sand boxes of glass, I think. 

Int. 28. What kind of glass was it ? 

Ans. A great deal of double thick and a great deal of single; all 
odd sizes, too. This was a surplus of unsaleable stock that had ac- 
cumulated on account of being odd sizes and odd numbers. 

Int. 29. Did this large stock accumulate in consequence of those 
defects named ? 

Ans. Yes; they shipped him odd sizes not ordered. 


Counsel objects. 


Int. 30. Do you know as a fact that there was an accumulation of 
glass that could not be disposed of ? 

Ans. Yes; I know it asa matter of fact. I know that Fox has 
sold odd numbers at half what they would have brought if they 
had been of saleable shapes. For instance, saya 9x15. That will 
go into a lesser size, but there is a difference of from 50 to 75 cents 
on the box. It can be cut down to 9x15; perhaps $3 or $4 per box 
difference when you get into the large sizes. 

Int. 31. You say you remember about Fox being here in 1869. 
Do you know whether he took possession of that store ? 

Ans. I know he did. 

Int. 32. Whom did he put in charge? 


ai 
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Ans. Ethan Fox—Uncle Ethan. I saw him in possession and 
know he was in charge. ; 
Int. 33. What became of I. Willard-Fox? 
Ans. He had nothing to do with it. He was on the outside. 
He came in occasionally, but had no control after Uncle Ethan’s 
appointment. | 
O45 Int. 84. Did you see Samuel H. Fox and Merritt, the book- 
keeper, working at the books? 
Ans. Yes; frequently. 
Int. 35. I mean upon the books of the firm of I. Willard Fox ? 
Ans. Yes. 
Int. 36. What were they doing ? 
Ans. I suppose adjusting matters; making entries, Xe. 


Counsel objects as being conjecture. 


Int. 87. Did you see them making entries? 

Ans. Yes; I was doing business for the firm, and when in the 
store used to sell goods, and I have seen them at the books. 

Int. 88. You have said that there is a loss of about 10% on the 
smaller sizes and 20% on the larger on account of staining, making 
an average of about 15%. Is that a fair average? 

Ans. Yes; I think so. Twenty per cent. would be a low average, 
I believe. | | 

Int. 39. And on account of breakage about 5% ? 

Ans. Yes; 5 or 10% over and above Pittsburgh discounts on the 
average loss. 

Int. 40. Take, then, an order of $100,000 of glass from Durham- 
ville; there would, between staining, burning, and breakage, be a 
loss of about 25%, or $25,000, on such an amount of goods. 


Counsel objects as argumentative. 


Ans. In my opinion, it would be fully that. 

Int. 41. Do you remember about the time the old glass was sold 
to Sprague ¢ 

Ans. Yes, sir. 

Int. 42. Do — remember about their packing it over in the store 
on Washington St. ? 

Ans. Yes. 

Int. 48. Why was it repacked ? 

Ans. Because it had to be repacked before Sprague would 
546 ~—‘ take it in consequence of so much breakage. I saw Chas. 
Prall repacking. He was the cutter. 

Int. 44. From the time i. Willard Fox was turned out and the 
stock turned over, who had charge? 

Ans. Uncle Ethan; and afterward, Samuel Fox. 


Cross-examination — Judge Woop: 


Int. 1. When did you first commence working for I. W. Fox ? 
Ans. About ’65, I think. 
Int. 2. How long did you work for him that time ? 
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Ans. Quite a while; until he moved to Washington street; a year 
or two. 

Int. 3. How long after he moved to Washington street? 

Ans. About 18 or 20 months. 

Int. 4. How were you selling? 

Ans. I received a salary of $1,800 per year on Washington St., 
and before that a comnnission. 

Int. 5. What proportion of the time were you trav elling ? 

Ans. I made trips of 5 or 6 weeks and then came home and stayed 
two or three weeks, perhaps more, perhaps less. I was as much in 
Chicago, about, as away from here. 

Int. 6. Did you have anything to do with the selling while here ? 

Ans. Yes; when in town I acted as salesman in the store. 

Int. 7. You had nothing to do with keeping the books, had you? 

Ans. I would make entries on the day book—they are on the 
books yet. 

Int. 8. Was there a book-keeper 

Ans. Yes; Robert Merritt. 

Int. 9. Had you anything to do with the correspondence ? 

Ans. No; not particularly, except with my people in the country. 

Int. 10. Nothing to do with the correspondence of buying glass 
for the supplies of the house. 

Ans. No; no further than this, that I frequently took a 
547 memorandum and said, Here is what we want, and handed it 
to Mr. Fox. 

Int. 10. In selling glass, did you ever see the glass that was sent? 

Ans. Yes. 

Int. 11. Asa rule, did you? 

Ans. I think so. 

Int. 12. Did you take orders ? 

Ans. Yes, sir. 

Int. 18. Were the orders sent by mail ? 

Ans. Yes, sir. 

Int. 14. Then how did you see the glass, if you were travelling ? 

Ans. I doubled up my territory. I did not go overa country and 
leave 1t and never go back. 

Int. 15. When you returned, would you goand examine the glass? 

Ans. It would be left for me to see; after they would open it and 
find it burned they would put it to one side and I generally heard 
of it. 

Int. 16. How much did you ever have to allow on a contract ? 

Ans. I cannot tell now. 

Int. 17. Is it not a fact that this kind of glass was of the best 
ety ee so regarded? Were not some brands of it much su- 
perior 

Ans. Some may be, but we had none of them; Fox received no 


©) 


such glass. 


Int. 18. How many brands of Durhamville glass did you sell? 
Ans. Two or three grades. 

Int. 18. Did not I. W. Fox have all the grades of it? 

Ans. 1 know he had two or three; I don’t think he had all. 
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Int. 19. Were you selling a cheap glass or a high priced ? 

Ans. I was selling to compete with reg. 0 

Int. 20. Did not Fox also keep Pittsburgh gias 

Ans. Yes, sir. 

Int. 21. Did not you take orders for all kinds of glass? Would 
not some prefer Durhamville glass, at any price ? | 

Ans. No; some would not have it at any price. 

Int. 22. Were you selling for anybody but Fox? When 
048 selling glass did you sell wholly for Fox or did you take 
orders for Pittsburgh glass direct from any Pittsburgh house? 

Ans. No. All I ordered in the glass line was for Fox. 

Int. 28. Were you selling all orades of glass for him? 

Ans. I sold all grades that he handled. 

Int. 24. Was he not supplying the Jobbing trade with all kinds of 
window glass ? 

Ans. 1 presume likely he undertook to do so. He kept glass to 
sell to anybody and I suppose kept all grades. I suppose he aimed 
to keep “i kinds. 

Int. 25. How much glass were you able to sell in a year? 

Ans. I ‘think I can sell $100,000; I cannot tell how much I did 
actually sell then ; from $50,000 to $100,000 worth, I think. 

Int. 26. During. the time you were in the employ of Fox how 
much did you sell a year? 

Ans. I cannot tell exactly without my order book. 

Int. 27. What proportion of glass that you sold did you examine? 

Ans. I cannot say. I know that large quantities of glass that I 
have seen in Fox’s store were broken or discolored, and a great many 
orders that I have sold in the country were put aside for meon that 
account. 

Counsel objects to answer as not responsive to question. 


Int. 28. What proportion of the glass in the store did you exam- 
ine? 

Ans. I cannot say exactly. This is my answer. It was a very 
large amount, however. 

Int. 29. Was not the bulk of glass kept in the store in the original 
packages until sold? 

Ans. A great deal of it was. 

Int. 50. Is it not true that the bulk of glass was sold in the origi- 
nal packages ? 

Ans. Yes. 

Int. 31. Then how have you such knowledge as you claim in 
reference to the proportion of glass that was broken and discol- 

ored? 
549 Ans. I could know without its being opened. I could 
easily examine large quantities in a short time—I mean with 

reference to broken glass. I can speak also with reference to glass 
sold to men here in Chicago, some of whom are dead now. Mr. 
Wheatley will tell you about this glass, 

Int. 82. You had nothing to do with the ordering of this glass, 
had you? 
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Ans. No; further than leaving the order or memorandum for 
making up the stock and replacing sales 

Int. 33. You wrote no letters ? 

Ans. I think I did in several instances. 

Int. 54. With reference to glass? 

Ans. Yes. 

Int. 35. Do you know that glass was shipped without an order 
from the Durhamville firm & received by this firm here? 

Ans. I know that glass has been shipped that was never ordered, 
because it was never on the order book; sizes came that would never 
be on our order book. 

Int. 86. How do you know ? 

Ans. I sometimes looked on the order book. I knew what kinds 
of glass were needed. Mr. Fox knew his business and ordered to 
meet his sales. He would have been a lunatic to order such glass 
as came. I knew what kind of glass was ordered, because I looked 
on the order book and knew what kind of glass was needed. 

Int. 37. You auswer that you know this glass was not ordered 
simply because, in your judgment, those sizes were not needed, do 
you not? 

Ans. Not that. I looked often at the order book. 

Int. 38. Do you mean to say that you supervised the order book ? 

Ans. I can swear that I referred to that order book over and 
over again and often remarked that glass came that was never 

ordered. 
550 Int. 39. Was all the glass that was ordered on that book ? 
Ans. That was the rule of the business. I swear that 
sizes were shipped to Mr. Fox that were never ordered. 

Int. 40. And you swear to that because you never saw the orders 
on that book? 

Ans. Yes; and because I knew it to be the fact. I know such 
sizes were never ordered ; they were not and could not have been 
ordered. 

Int. 41. And you swear to your conclusion as a fact? 

Aus. No; I know such to be the fact. 

Int. 42. For whom did you understand that Fox was selling glass 
on ee ? 

Ans. 42. For the Durhamville factory. 

Int. 43. Whom did you hear it from ? 

Ans. From himself, Ethan, Merritt, and evervbody who knew 
anything about it. 

Int. 44. You say you understood that I. W. Fox was getting his 
glass on commission. Did vou understand that there was a change 
when he moved onto Washington St. ? 

Ans. I never understood that he was doing a different business 
on Washington St. from what he did on Lake. Ido not know of 
any change. He completed his stock on Washington St., which he 
did not have on Lake St., & did a larger business. 

Int. 45. Did you know while there about the amount of glass 
bought from the Durhamville works 


: 
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or Ans. I never understood it was bought. I understood that it was 


sold on commission. 
Int. 46. Did you know how much was cbtained from the works? 
Ans. I should think about 75,000 or 100,000 boxes. 
Int. 47. Was all that worked off here or sold? 
Ans. A great deal of glass was sold. I sold a good many 


or O01 boxes in the country. 

Int. 48. Was it all sold in the course of business here, ex- 
1, cept what was sold to Sprague? 
Mh Ans. I believe so. 


Int. 49. Did you sell much double thick in the country ? 
Ans. Occasionally. 


. Int. 50. What proportion was double thick ? 
0 Ans. Perhaps 4 or 4. 
S Int. 51. What proportion of the glass that came into the estab- 
d lishment did you ever examine? 

Ans. I could not be positive, but it was a large amount. 
I Int. 52. Can you tell about breakage without taking the glass 
O out? | 


Ans. Yes. 

Int. 58. Can you tell about discoloration without taking it out? 
? Ans. No, sir. ! | 
l Int. 54. What proportion of all that was shipped from Durham- 
; ville did you ever look at? 

Ans. I cannot tell. 

Int. 55. Did you examine 10% of it? 


t Ans. Yes; and perhaps more. Fox had a fine glass rack, and 
much of the glass was kept in that; it was easy to see. 
: Int. 56. Are you swearing to what glass you examined into per- 
sonally ? | 
Ans. Yes, sir. I know from that fact and from the fact that the : 
glass-cutter was almost always at work, and from what every one 
said. | 


(Counsel objects as hearsay.) 


Int. 57. Mr. Fox always paid you well, didn’t he? 
Ans. Yes; I always received a fair salary. 
Int. 58. He has paid you to come here and swear, has he not? 
Ans. Certainly net. I would not take one cent from Mr. Fox. 
He needs money more than I do. Fox never offered me one cent 
in my life for such a purpose. 


502 Recross-examination (Mr. McDarp): 


Int. 1. Did the order book spoken of represent the orders from 
everywhere of glass? 
Ans. Yes, sir. 
Int. 2. So that glass not ordered on that book was sent without an 
order? 
Ans. Yes, sir. 
Int. 3. Did goods come from Durhamville that did not appear on 
that order book ? 
d8—168 
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Ans. Yes; in many instances. 

Int. 4. Did glass ever come from elsewhere than Durhamville 
without an order? 

Ans. Glass would come from Pittsburgh according to order and 
only when ordered, but from Durhamville it would not. 

Int. 5. I willtask you with regard to one point: In your making 
sales in the country were your orders from Fox to work off all the 
odd sizes you could? 

Ans. Those were iny instructions before leaving the city. 

Int. 6. You have been asked as to the quality of this glass; did 
you hear any complaints from your customers ? 

Ans. Yes; on account of breakage and discoloration. I have 
often advised them to put it up in the same kind of packages as the 
Pittsburgh glass. 

Int. 7. You understood that this glass was sold on commission, 
and that after moving there was no change. Did you understand 
anything from the principals of the firm in regard to the manner 
of doing this business—from either Henry or Samuel ? 

Ans. No; I did not. I don’t know anything about that. I used 
to talk with Sam. Fox, but none of the private business between the 

members was talked of. I have heard Willard Fox and Ethan 
558 and others say that the business was done on commission. 


(Counsel objects.) 


Int 8. Was that the general impression ? 
Ans. That was the common report and understanding. 


(Counsel objects as incompetent.) 


Int. 9. Did I. W. Fox endeavor faithfully to work off this glass ? 

Ans. Yes, sir. 

Int. 10. Taking the whole stock together, would you call it a good 
or a bad or indifferent stock ? 

Ans. We would eall it a stock of odd sizes—a refuse stock. There 
were sizes that could never be sold without cutting down. These 
sizes are never used in the West. 

Int. 11. You have been asked about your means of knowledge of 
the character of this glass. Is your information made up from In- 
spection of the glass or of its reputation ? 

Ans. From what I have examined with Chas. Prall, and sd se 

St. John Campbell, and from my knowledge during those yea 

Int. 12. You say there was a large stock on hand in Feb., 1869 : ) 
do you know whether there was a large amount of old glass carried 
over from Lake St. on hand in 1869? 

Ans. Yes, sir; a large amount of odd sizes that could not be sold. 
I used to work it off in the country as much as I could. 

Int. 18. When Samuel H. Fox came here, in 1869, & took posses- 
sion of the store and put Uncle Ethan in possession, did Merritt still 
remain as book-keeper? 

Ans. Yes, sir. 

Int. 14. Did you hear Sam’! H. Fox, on the occasion that he took 
possession or about that time, say anything about who owned the 
store? 
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554 Ans. I have heard him say that Uncle Ethan had charge 
for him. That was all I knew of it. All the men knew that 

was a fact. When we wanted any money we went to Uncle Eth. for 

it. On Saturday nights we went to Uncle Ethan for money. 
Recross-exam.: 

Int. 1. Is it not a fact that about that time I. W. Fox had been 
shut up on legal process by the First Nat’l Bank, and sent for the 
other Fox to come down & help him ? 

Ans. I don’t know. 


(Counsel objects.) 
Int. 2. Did not Samuel Fox come down and help him ? 
(Counsel objects.) 


Ans. I don’t know anything about that. I knew he got into some 
difficulty with the First National. 

Int. 5. Don’t you know that Samuel Fox had to come and pay off 
claims, so that the thing could be opened up again? Don’t you 
know that the arrangement for paying the debt was at 50 cts. on the 
dollar ? 

Ans. I do know that Schoonmaker made the remark to me that 
if it had not been for Samuel Fox he would have got 100 cents on 
the dollar. 


Counsel objects to ans. as irresponsive « irrelevant. 


Int. 4. Is it not a fact that the Durhamville glass outranked any 
other glass in this market? 

Ans. Some qualities did. 

Tat. 5. Did it not outrank and was it not considered better glass 
in this market than any other make of the same grade? 

Ans. Fox did not have any of that kind. They might have made 
it, but Fox didn’t get it. 

Int. 6. Will you answer the question ? 
509 Ans. Some of the glass was considered very good. I say 
that Fox got none of it, though. 

Int. 7. All the kinds that he did keep of it, were they not of equal 
quality with other makes of the same grade? 

Ans. No; because they were burned. 

Int. 8. How many instances did you hear of complaint from pur- 
chasers in the country ? 

Ans. A score of complaints. 

Int. 9. Is a score all that you heard for all the sales that you 
made? 

Ans. I say I heard many a score. 

Int. 10. On what account ? 

Ans. Burned, full of store, specks, blisters, &ce. 

Int. 11. Yet still you kept on selling it? 

Ans. That was my business and what I was paid for. I was paid 
$1,800 per year for selling that very glass. If I work for you I do 
the best I can for you. 
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Int. 12. Part of the time you were selling on commission, though? 
Ans. Part of the time on Washington St. I was, but I got paid all 


the same for my work. 


Redirect examination: 


Int. 1. In vour dealings with Mr. Fox and in the dealings of Fox 
with his customers were any complaints made that right and justice 
were not done? 

Ans. In every case he was a fair and liberal man to deal with. 


He was fair, just, and liberal. 


556 Mr. McDarp: 


Q. What was the amount of the glass, the value of the glass on 
hand in February, 1869, in I. Willard Fox’s place on Washington 
street; about what was the value of the glass on hand when S. H. 
Fox took possession of it ? 

A. I should say thirty-five or forty thousand dollars — the value 
of it. 

. You refer to the glass alone ? 

A. I refer to the glass alone, without brushes or varnish, just the 


window-glass. 


Recross-examination by Judge Woop: 


Q. That is your guess about it? 

A. I am satisfied it was as much as that. 

Q. That is your opinion ? 

A. I am perfectly satisfied there was that amount on hand. 

Q. Did you take any inventory ? 

A. Well, I think we took an inventory of it in the fall, a few weeks 
before Mr. Fox took possession. 

(. He didn’t take possession until February? 

A. Well, along in the fall we took the inventory. I don’t know 
when he took possession. 

Q. Have you any means of knowing what the amount of the 
glass was there except your opinion from looking at the stock ? 

A. lam perfectly satisfied that there was thirty-five or forty thou- 
sand dollars’ — of glass there. 

Q@. Last question repeated. 

A. We took stock just about Christmas. 

Q. How much did it come to? 

A. 80 or 90,000. 

Q. How much glass? 

A. 35 or $40,000. 
507 Q. Did you figure it up? 
We did. 

Q. Did you? 

A. We assisted Uncle Fox to figure it up. 

@. How much was the glass? 

A. 35 to $40,000 worth. 


Signature waived by consent of counsel. 
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And thereupon I proceeded to the examination of said second wit- 
ness as follows: 
Upon oath, Joun Jounnston, Jr.: 


Int. 1. State your name, age, residence, and occupation. 
Ans. Name, John Johnston, Jr.; attorney-at-law, real estate, and 
loan business. 


5D8 Int. 2. Do you know the farm of I. W. vox at Lake Zu- 
rich ? 
Ans. Yes. 


Int. 3. Take the 200 acres, with the house and improvements, 
fences, barns, &c., and take into consideration that it lies upon the 
lake near Chicago, and the other elements which you think add to 
its value, what, I will ask you, would you think that farm is worth 
per acre at present time ? 

Ans. Everything considered & upon the infurmation that I have 
and the inspection I have made of the place, I should think $100 
per acre reasonable. I don’t know that it would sell for that, but 
if I owned it I should hold it for that price. 


Cross-examination (Judge Woop): 


Int. 1. How many acres do you include in that opinion ? 
Ans. About 200. 


Int. 2. Have you sold any land up there? 
Ans. “No. 
Int. 3. Ever bought any’ 


ory No, sir. 

Int. 4. From what do you gain your information ? 

Ans. Partly from looking at the property, partly from Fox, and 
from going to the Wisconsin resorts several years, and general in- 
formation. . 

Int. 5. Have you based that estimate upon the ground that it is 
a farm to be used for agricultural purposes or because it may be used 
as a watering place? 

Ans. Because it is now both a farm and a watering place, and can 
be used for both. 

Int. 6. Could it be used as a suburban resort without a railroad 

being built nearer tha now is. 
559 Ans. It is so used now, and I have so visited it myself. I 
never staid long, but many of wy friends did. I generally 

stop at Geneva Lake and stop at Lake Zurich on my way. 

Int. 7. Is this land better than the surrounding land for agricult- 
ure? 

Ans. No, sir 

Int. 8. Is not a considerable portion of it timber ? 

Ans. Probably 100 acres. 

Int. 9. What would you consider the land around there worth 
for agricultural purposes ? 

Ans. It would depend on the e price of produce; ordinarily it might 
run about $20 per acre. 
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‘Int. 10. Do you consider the improvements pretty good ? 

Ans. Fair. : 

Int. 11. In estimating the value per acre, is not the value enhanced 
by improvements less in the case of a large farm than in the case 
of a small one—that is, less in proportion ? 

Ans. A small farm with too high improvements is a disadvantage, 
because it raises the average per acre too high and you lose the in- 
terest on the investment. I like a large farm with high improve- 
ments. The larger the farm the better the improvements should be. 

Int. 12. Taking out the 80 acres upon which the improvements 
stand, would you not think that $20 per acre would be a fair valu- 
ation for the remainder of the farm ? 

Ans. No: I think not. 

Int. 18. Did you ever believe it could be sold for more than that 
for agricultural purposes ? 

Ans. It might not, simply to raise corn. I think it would bring 

about $20 per acre. 
060 Int. 14. What gives it its value as a watering place ? 
Ans. Its fine location and good building sites. 

Int. 15. These 520 acres do not all surround the lake, do they ? 

Ans. No, sir. 

Int. 16. Then the whole of this farm could not be used for water- 
ing-place purposes ? 

Ans. If it could it would be worth much more. At Geneva Lake 
lands have sold for $1,000. 

Int. 17. Is not the value you place upon this land rather its pro- 
spective value than its present ? 

Ans. No; because there is a great rush towards Wisconsin every 
summer, and this is bound to have its share of the trade. 

Int. 18. You think that by-and-by this land will be valuable for 
those purposes ? 

Ans. It is now valuable and will be more so. 

Int. 19. There are no places there where they keep guests except 
Fox’s, are there? 

Ans. There was a hotel there, but none now. 

Int. 20. The only facilities for accommodating guests is Fox’s place, 
is it not? 

Ans. Yes, sir. 

Int. 31. In your opinion, would it add to the value of the place to 
have a few hotels and boarding-houses erected there? 

2 Ans. Something of the kind might be good, but too much would 
urt it. 


6. The deposition of Nathan 8. Lepper, which is as follows: 
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061 In the United States Circuit Court, Northern District of 
Illinois. Term, A.D. 187-. In Chancery. 


In the Matter of Kate W. Fox 
v8. 


I. WILLARD Fox and ELeanor C. Fox. 


Be it remembered that on this day, the twentieth day of Novem- 
ber, and December 24, 1879, A. D. 1879, personally appeared before 
me, James Hewitt, a notary public in and for the county of Cook 
and State of Illinois, Nathan §S. Lepper, Edward Kier, George S. 
House, and Samuel A. French to testify on the part of the defend- 
ant- in the above-entitled cause. 

And the said Nathan 8. Lepper, Edward Kier, George S. House, 
and Samuel A. French, having been first duly sworn to testify the 
truth, the whole truth, ‘and nothing but the truth in the cause afore- 
said, did depose and say as follows, to wit: 


Nov. 20TH. 

NaTtHAN S. LEPPER, a witness produced and sworn on behalf of the 

defendants, testified as follows: 
Direct examination by Mr. McDeErp: 
(. State your name, age, residence, and place of business. 
562 A. Nathan 8. Lepper; age, 45; reside in Chicago; con- 
tractor and painter. 

. How long have you been engaged in that business ? 

A. Since 1865. 

(). Are you acquainted with Mr. Fox, one of the defendants in 
this case—J. Willard Fox ? 

A. Yes, sir. 

Q. You may state whether you knew him when he was selling 
glass at 94 Washington street, in this city. 

A. Yes, sir. 

(. Did you ever have occasion to make any purchase of glass of 
him ? | 

A. Yes; I bought glass of him several times. 

Q. Now will you state, Mr. Lepper, what kind of glass you bought 
generally ? | 

A. Generally American glass. 

(. What sizes ? 

A. He sold all sizes; he sold mostly then the Durhamville glass— 
a kind of glass called Durhamville elass. 

Q. W ell. what was the condition or character of that glass that 
you purchased ‘ ? 

A. Well, it was generally thin and it was discolored. 

Q. Was that so generally with all the glass you got of him ? 

A. Yes, sir; all the glass. 

Q. The Durhamville glass ? 

A. The Durhamville glass. 
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563 Q. What was the condition of it as to breakage in the 
boxes ? 

A. Well, it was generally broken more than glass generally is. 

Q. Well, what — you say, if that was a fair specimen of the Dur- 
ham ville ol: ass that you purch ased there—what do vou say of the 
character of that glass as compared with glass generally ? 

A. Well, with the other glass that we generally got here at the 
time, which was the Pittsburgh, I should prefer the Pittsburgh at ten 
per cent. It would be cheaper. 

Q. You say one of the qualities of this Durhamville glass was its 
thinness ? 

A. Yes, sir. 

(. Also its discolored condition ? 

A. Yes; it was discolored and very thin, very liable to be broken 
in boxes, and a good deal of it broken. 

Q. Well, take as a sample or as an illustration the glass that you 
purchased—the Durhamville glass that you purchased of Mr. Fox— 

say that that is a fair sample of the Durhamville glass; what would 
vou say that the value of that glass was under the ordinary glass in 
the market; what discount or percentage would it be generally—do 
I understand you ten per cent.? 
Objected to. 
A. Yes, a 
Q. Now, assuming that the glass ae you purchased of the 
564 Bareeneils make was a fair sample from the Durhamville 
factory of their sales and the amounts that they put out on 
the market; what per cent. was that worth as compared generally to 
glass in the market from other points in the country ? 


Objected to as incompetent. 


A. Well, it would be worth ten per cent., in my estimation, as I 
put in that glass. 

Q. So if there was $100,000 worth of that glass at list price you 
Ww ould s say at least $10,000 ought to be struck off in order to equalize 
it up? 

Objected to as incompetent. 

A. Yes, sir. 

Q. W ell, do you remember of any occasion, Mr. Lepper, when 
you purchased glass of Mr. Fox that was in a very bad condition ? 

A. Yes; I remember one. 

Q. That is, in a very bad condition ? 

A. Yes; at one time I remember purchasing glass of him and I 
put it into a house and was obliged to take it out, and I returned 
the glass to him. : | 

M4 This Durhamville glass? 

The Durhamville glass. 

0. Where glass is broken in consequence of whatever condition it 

might be in, by handling or by the thinness of it, in the shipping, 
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you may state, 1f you know, whether, if it has to be cut over or cut 
down, it would entail loss to make it smaller. 
565 A. From large sizes it would. 

@. What would be the range of that? 

A. Well, I couldn’t tell you that, because there is a great many 
boxes that you couldn’t find a whole — in it, and then.there is others 
that would be a little broke. The way that glass was or the way I 
used to account for it, it was very thin, and then it was shipped, a 
good deal of it, by water, and we could buy glass here in place of it 
that was shipped by rail from Pittsburgh that was in a better con- 
dition, not so many lights broken in a box, and it was heavier and 
not so easy to break. 

@. Well, now, take as an illustration the double thin glass; was 
that up to the standard of thickness of ordinary glass of that kind 
and character? 

A. No, sir; never. 

(. It was not? 

A. No, sir. 

@. Do you remember seeing in Mr. Fox’- store a large amount of 
these large-sized glass ? 

A. Yes; he earried a big stock of it. 

Q. Do you remember seeing any there that was on hand a long 
time during the series of years that you dealt with him ? 

A. I don’t know what I can say as to that. 

Q. But you did see at Washington street a large stock of glass on 

hand of large sizes ? 
566 A. Large stock on hand. 

Q. Well, I want to ask you this question, Mr. Lepper: You 
bought this Durhamyville glass, but did you make a practice of buy- 
ing that glass? 

A. No, sir. 

Q. Why not? 

Objected to as incompetent. 


). What occasioned you to go and buy that glass? 
A. We couldn’t get no other glass in the market. 

QM. At that time? 

A. Yes, sir. 

Q. Well, would you buy that glass if you could find any other in 
the market? 

Objected to. 


A. No, sir. 

Q. Describe to the commissioners how this glass was stained— 
that is, what your information is as to the method by which it be- 
came so? 

A. It was burnt. 

Q. What would that indicate ? 

A. Well, if you take a clouded day or a damp day it would show 
all the colors of the rainbow on the glass. 

Q. This glass was generally in that condition ? 
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A. A good deal of it. 

Q. Large proportion of it? 

A. Of what I used. 

@. What would that indicate as to the skill in the manufacture 
or the methods of manufacture of it? 


O67 A. I don’t understand the manufacture. 
Q. But you understand glass when it comes into the mar- 
ket ? 


A. Yes, sir. 

Q. You understand the character and quality of it? 

A. Yes, sir. 

Q. I will ask you this question, Mr. Lepper: Whether you knew 
or whether you observed that Mr. Fox used every exertion possible 
to dispose of and get rid of this glass in the condition it was ? 

A. I have seen him trying to sell it. 

Objected to as not showing anything about the glass and incom- 
petent. 


@. Well, did you notice that he endeavored to do so? 

A. He used to try to sell it. 

Q. You have seen him ? 

A. I have known he did that. 

@. Have you seen him make exertions to sell it? 

A. Yes; I have seen him trying to get men to buy it. 

Q. Well, do you know whether he specially endeavored to work 
off Durhamville glass, whether he was making it a special object to 
get rid of this Durhamville ol; i ? 

A. I never knew that he had any other. 

Q. You saw Durhamville glass there? 

A. Yes; that is all. 
568 Q. And he was making special endeavors to get rid of it? 
A. Yes, sir; as agent or something to the effect, to get rid 
of it. 


a 


Cross-examination by Judge Woop: 


Q. That was his business selling glass, wasn’t it? 

A. Glass and paints. 

@. Well, that was his general business ? 

A. Yes, sir. 

Q. Whereabouts do you live? 

A. I live now at 261 West Madison. 

Q. What time did you buy glass during that period ? 

A. I have bought glass of him at different times from the time he 
was in that store until he went out. 

Q. When was that ? 

A. 1868 and 1867. 

Q. What were you doing at that time? 

A. Painting and glazing. 

Q. Well, were you selling glass much ? 

A. Yes, sir. 

Q. How much glass did you buy of Fox a year? 
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A. Well, I couldn’t tell you. I would goand buy one bill or part 
of a bill for a house or for a block of houses, and it might come to 
anywhere from $5 to a hundred. 

(. About how many boxes would you buy of him? 

A. I remember once of buying some fifteen boxes at one 
569 ~=time, and then I bought different quantities, sometimes by 
the light and sometimes by the box. 

Q. Did you buy many large sizes? 

A. No; general sizes; what they use in a house. 

Q. About how did they run—the glass that you bought? 

A. The glass that I bought at that time they generally run from 
sixteen—well, say, from ten by sixteen to ten by thirty-six and six- 
~~ by forty. 

That is about the kind you were buying ? 

A That is the kind they were using at that time. They didn’t 
use so much large glass as they do at present. 

@. Did you buy it by the box? 

A. Sometimes by the box and sometimes by the light. 

Q. Mostly by the box ? 

A. Yes, sir. 

Q. Did you examine much of his stock besides what you bought? 

A. No, sir. 

(. You are giving your testimony, then, with reference to what 
you bought yourself? 

A. What I bought myself and the general reputation of the glass. 

Q. Did you get a bigger discount on that olass than on the Pitts- 
burgh glass? 

A. Yes; sometimes I did. 

Q. Why? 

A. Because it was considerably poorer glass. 

@. And therefor- sold cheaper ? 

070 A. And therefor- sold cheaper. I will tell you: It was 

about a year and a half that I was connected with Warren— 
that is, in the paints, oil, and glass trade—on Randolph street, and 
we bought glass of Fox for the store, but still I was carrying on the 
paint business; but I didn’t know so much. I had nothing to do 
with the store particularly, any more than I was interested in it, but 
my business was outside, and I heard a good deal of fault found. 
They would state, We can’t get 

Q. I don’t care what you heard. Did you buy any Pittsburgh glass 
during this time ? 

A. Yes, sir. 

Q. Was Pittsburgh smaller sizes ? 

A. The same sizes—simiilar sizes. 

Q. Was the glass that Fox was carrying mostly large sizes ? 

A. He had all sizes; the same as any other house carried. 

Q. A general assortment? 

A. A general assortment. 

Q. Of Durhamville glass ? 

A. That is all I knew he kept. 

Q. And he had small sizes as well as large sizes, as far as you ever 
knew ? 


30S KATE W. GOODWIN ET AL. VS. ELEANOR FOX ET AL., &C. 


A. Yes; he had small sizes as well as large sizes 
@. How much glass did you ever buy of him that you. had to 
reject on account of its being broken ? 
A. Well, I don’t know that I rejected any glass on account 
571 ~~ of its being broken. You know we bought it by the box, and 
we took our chance; we could return it, but we bought glass 
of him that was thin and broken, and I either had to lose it or re- 
turn it, and he took it back. 
Q. Well, how much was that glass broken more than the ordinary 
run of Pittsburgh glass? 
A. Well, it was broken a good deal; I couldn’t tell you exactly, 
but I consider it broken ten per cent. 
Q. Didn’t you get it ten per cent. cheaper than Pittsburgh glass ? 
A. No, sir; I never got it ten percent. cheaper. He always tried 
to get the same price as the Pittsburgh. 
But you say you did not get the Pittsburgh ? 
A. I couldn't. 
Q. That that you bought, did you recut much of it? 
Some of it. 
@. Did you generally get the size you wanted ? 
A. I used to try to get it the size we wanted so as not to cut it. I 
never cut much of that, because I wouldn’t get it unless I could get 
the sizes that I did want. 


Redirect examination by Mr. McDeEIp: 


Q. Mr. Lepper, I understood you to say something about the repu- 
tation of the glass, and you were going on to state something about 
that on cross-examination. Did I understand you to say that 
572 the Durhamville glass was so bad that it had obtained 
reputation? 
A. Yes, sir. 


Objected to as incompetent. 


Q. Well, state what that reputation was in commercial circles 
here. 


Objected to as incompetent. 


A. The general reputation of the glass was that no one would buy 
it without they could, if they could get any other glass in prefer- 
ence. 

Q. Well, you don’t know particularly whether Mr. Fox had a full 
assortment of sizes of Durhamville glass? 

A. That I couldn’t tell. 

Q. Neither do you know whether he had a very large stock of the 
large-sized glass in excess of the small sizes ? 

A. No; I couldn’t say that. 

@. Don’t you remember that Mr. Fox sometimes wouldn’t have 
the size you wanted, and would let you have a larger size in order 
to fill your order—for instance, 16 by 30 for 16 by 22 9 

A. He used to cut down sizes for me. 


‘ 
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Q. In order to make the sale to you? 
A. Yes, sir. 


The signature of the witness was waived by consent of counsel. 


7. The deposition of Edward Kerr, which is as follows: 
BYES: EDWARD KEIR, a witness called on behalf of the defendant, 
was duly sworn and, being exainined in chief by Mr. McDerp, 
testified as follows: 


Q. Please state your name, age, residence, and occupation. 

A. Edward Keir; 45; residence, Chicago; occupation, paints, oils, 
and window-glass. 

(). What firm ? 

A. The Alston Manufacturing Company it is now. 

(). What was the firm before? 

A. John Alston & Company. 

(). It did business before the fire, up to the time of the fire, in the 
name of John Alston & Company? 

A. Sefore the fire it was Alston, Devoe & Company, and then after 
the fire it was John Alston & Company. 

Q. Up to when? 

A. Up to the fire it was Alston, Devoe and Company, and for some 
time and after the fire it was John Alston & Company. 

@. Do you remember or your firm of John Alston & Company 
purchasing a lot of glass of the Durhamville make from Fox & 
Company through J. Willard Fox? 


Objected to on the ground after the fire is not the glass embraced 
in this controversy. 


A. After the fire; yes, sir. 


(. Objected to for the further reason because the instrument 
574 was given long before any glass was purchased. 


Q. About how much did you purchase? 

A. I think it was about $12,000. 

@. About what time was that—about what date? 

A. (Referring to memoranduin.) That was December 30, 1871, as 
near as I can recollect. 

Q. What was the condition of that glass? 

A. It was very bad. 

(). Well, describe how ? 

A. Well, it was badly packed. It had been packed so long that 
the straw was all rotten and the glass was very thin and the most 
part was broken. It was in very bad condition. 

Q. How long have you been engaged in the glass business? 

A. About 26 years. . 

Q. Do you say that that glass was up to the ordinary standard ? 
A. No, sir; 1t was not 

Q. What difference would you make in it? 


>» 
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A. Yes; he had small sizes as well as large sizes. 
Q. How much glass did you ever buy of him that you. had to 
reject on account of its being broken? 
A. Well, I don’t know that I rejected any glass on account 
571 of its being broken. You know we bought it by the box, and 
we took our chance; we could return it, but we bought glass 
of him that was thin and broken, and I either had to lose it or re- 
turn it, and he took it back. 
Q. Well, how much was that glass broken more than the ordinary 
run of f Pittsburgh glass ? 
A. Weil, it was broken a good deal; I couldn’t tell you exactly, 
but I consider it broken ten per cent. 
Q. Didn’t you get it ten per cent. cheaper than Pittsburgh glass ? 
A. No, sir; I never got it ten percent. cheaper. He always tried 
to get the same price as the Pittsburgh. 
. But you Say you did not get the Pittsburgh ? 
A. I couldn’t. 
Q. That that you bought, did you recut much of it? 
A. Some of it. 
Q. Did you generally get the size you wanted? 
A. I used to try to get it the size we wanted so as not to cut it. I 
never cut much of that , because I wouldn’t get it unless I could get 
the sizes that I did want. 


Redirect examination by Mr. McDerp: 


Q. Mr. Lepper, I understood you to say something about the repu- 
tation of the glass, and you were going on to state something about 
that on cross-examination. Did I understand you to say that 
572 the Durhamville glass was so bad that it had obtained 
reputation? 


A. Yes, sir. 
Objected to as incompetent. 


Q. Well, state what that reputation was in commercial circles 
here. 


Objected to as incompetent. 


A. The general reputation of the glass was that no one would buy 
it without they could, if they could get any other glass in prefer- 
ence. 

Q. Well, you don’t know particularly whether Mr. Fox had a full 
assortment of sizes of Durhamville glass? 

That I couldn’t tell. 

Q. Neither do you know whether he had a very large stock of the 
large-sized glass in excess of the small sizes ? 

A. No; I couldn’t say that. 

(). Don’ t you remember that Mr. Fox sometimes wouldn’t have 
the size you wanted, and would let you have a larger size in order 
to fill your order—for instance, 16 by 30 for 16 by 22? 

A. He used to cut down sizes for me. 
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Q. In order to make the sale to you? 
A. Yes, sir. 


The signature of the witness was waived by consent of counsel. 
7. The deposition of Edward Kerr, which is as follows: 


573 EDWARD KEIR, a witness called on behalf of the defendant, 
was duly sworn and, being exainined in chief by Mr. McDetrp, 
testified as follows: 


Q. Please state your name, age, residence, and occupation. 

A. Edward Keir; 45; residence, Chicago; occupation, paints, oils, 
and window-glass. 

(). What firm ? 

A. The Alston Manufacturing Company it is now. 

@. What was the firm before? 

A. John Alston & Company. 

(). It did business before the fire, up to the time of the fire, in the 
name of John Alston & Company? 

A. Before the fire it was Alston, Devoe & Company, and then after 
the fire it was John Alston & Company. 

@. Up to when? 

A. Up to the fire it was Alston, Devoe and Company, and for some 
time and after the fire it was John Alston & Company. 

@. Do you remember or your firm of John Alston & Company 
purchasing a lot of glass of the Durhamville make from Fox & 
Company through J. Willard Fox? 


Objected to on the ground after the fire is not the glass embraced 
in this controversy. 


A. After the fire; yes, sir. 


Q. Objected to for the further reason because the instrument 
574. was given long before any glass was purchased. 


Q. About how much did you purchase ? 
A. I think it was about $12,000. 
Q. About what time was that—about what date? 

A. (Referring to memorandum.) That was December 30, 1871, as 
near as I can recollect. 

Q. What was the condition of that glass? 

A. It was very bad. 

(. Well, describe how ? 

A. Well, it was badly packed. It had been packed so long that 
the straw was all rotten and the glass was very thin and the most 
part was broken. It was in very bad condition. 

Q. How long have you been engaged in the glass business ? 

A. About 26 years. | 

Q. Do you say that that glass was up to the ordinary standard ? 

A. No, sir; it was not 

Q. What difference would you make in it? 
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A. Well, because the glass was badly selected, and it was not blown 

a even at all; it was not merchantable glass. 
i Q. Badly manufactured ? 
vit A. Yes, sir. 
Q. What difference would you make between that and fair, ordi- 
nary glass per cent. ? 

A. Well, I suppose I can state a question, can [? 
D790 (). Yes. 

A. Well, if it was not for the condition that we were in at 
that time to get glass I wouldn’t have the glass in our store for fifty 
per cent. less. 


Objected to as incompetent. 


: Q. Fifty per cent. less than the price ? 
A. Yes; less than the price. 


Q. Mr. Keir, I want to ask you whether you have known of this 
Durhamville glass before that Mr. Fox was dealing in? 

A. Yes, sir; I have known it for twenty vears. 

Q. Well, since Mr. J. Willard Fox was selling it in Chicago? 
A. Yes, sir. 

Q. That would be 1865 that he commenced to sell here generally, 
I believe, for Fox & Company, in Durhamville? 


i A. Yes, sir. 
i Q. Well, what do you state generally the character of that glass 
if was? a 


Objected to as incompetent. 


A. Well, except when glass was very scarce we did’nt want to 
buy it. 

Q. Well, why? 

A. Because it was not good 
I understood it. 


; Objected to. 


Pica esac sbdaeh Macrodn cietied Athen eartedethes tin ne Peas adic none, 


glass; because it was sent on here, as 


: A. Well, they sent on the odd sizes to sell here; that is all. 


Objected to as hearsay. 


e 


076 A. There is a part of it hearsay, but I know there is a part 
of it not. 

Q@. A part of it is hearsay and a part you know ? 
; A. Yes, sir. 
‘| Q. Well, you know the glass was bad glass ? 
: A. I do, sir. 
@. Did you ever know Mr. Fox having a large amount of this 
| double thick and very large sizes on hand and trying to sell it? 

A. Oh, yes. 

Q. What efforts would be made to sell that kind of glass during 
the time he was doing business here ? 

A. Well, in our line of business, of course, when glass is very 
scarce parties will take almost any glass they can get. 
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Q. What effort did Mr. Fox make to sell the Durhamville glass 
during 1865 and forward ? 

A. What efforts did he make? 

Q. Yes. Do you know of his being industrious and trying to get 
that glass off to sell it? 

A. He did. Every time I knew of him he did all he could to 
sell the glass. He did sell as much as he could. 

Q. Well, what would you say was the difference between that 
glass and other glass that was on the markets from other points— 
between that Durhamville glass that Mr. Fox has here to sell and 

the ordinary glass dn the market in price? 
O17 A. There would be a difference of fifteen per cent., and to 
some there would be a difference that they wouldn’t have it 


. You have already stated, I believe, that this lot of glass that 
you got after the fire, unless you had been pressed on account of the 
condition of the city 

A. On account of the scarcity of glass at the time. 

@. Then you wouldn’t have it at all? 

. A. No, sir; we wouldn't. 

(. And the difference between that glass and the ordinary glass 
would have been fifteen per cent.? 

A. Well, we wouldn’t have it at fifteen per cent., but we were so 
pressed for glass then. (Objected to.) Samuel H. Fox was there, 
and we we were two days in fixing the matter up, and he finally made 
a reduction of $6,000 in the bill of elass; $6,004, I think, was the 
reduction. We opened the boxes and showed him the condition 
they were in, but, of course, we were not able to get others. 

From 1865 onwards, when Mr. Fox was selling this Durham- 
ville glass, you became acquainted with its character and quality, 
did you! 

A. Oh, I was aequ: ainted with it before Mr. Fox ever had it. 

@. Well, in any event you were then ? 
O78 A. I never went near Mr. Fox to buy any glass, except 
when glass was scarce. There were certain seasons of the 
year when glass was scarce, and if I had some of it to-day I would 
be glad. 

Q. But at no other time ? 

A. At no other time. 

Q. From the time that Mr. Fox was selling that kind of glass 
was it glass that had obtained by any means a reputation ? 

A. Well, it might, have obtained a reputation in New York. 

Q. I mean for its bad quality. Did it have a reputation ? 


Objected to as incompetent. 


A. Always had. 

Q. You spoke about their sending out extra sizes and odd sizes and 
refuse and different kinds of glass here, and you said that part of 
that was hearsay and part of it was from some other source. 


Objected to as saying what the witness has not sworn to. 
Pa 
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Q. What I want to ask you is what you know about that, Mr. 
Keir? 

A. Well, I know it to be a fact that even from window-glass men 
from the East that they said they would sell that glass here and 
they could sell it. 

Objected to as incompetent and as hearsay. 

O79 A. Well, it would not be hearsay, because the parties that 
told me were here. 

Q. Parties in the city here? 

A. Yes, sir. 

@. Who had used the glass ? 

A. Yes, sir. 

Q. What did Samuel H. Fox ever say about the glass ? 

Objected to, as Samuel H. Fox is not a party to this suit. 


A. Well, he admitted that it was not in good condition, and that 
he was—that he ought to make a reduction on it; but he said, 
under the circumstances, the way that glass was so scarce, that that 
reduction was enough to make. 

Q. Did you ever hear him say anything about sending out large 
sizes here to J. Willard Fox to sell? 

A. Yes, sir. 

Q. What did he say about that? 

Objected to as incompetent. 


A. He said he had a lot of double sizes that he would send out, 
and if we wanted them we should go into this store and get some 
of them. I remember him saying that to me personally. 

@. He made a point of sending out large sizes ? 

A. Yes, sir. 

Q@. And double thick ? 

A. Yes, sir. 
580 Q. Now, is that double-thick glass really of the thickness 
that it ought to be coming from Durhamville? 

A. Well, it was like the single glass; it was thin on one end of 
the sheet, and parties would object to it. 

Q. Now, you take a bill of $100,000 of this Durhamville -glass 
that J. Willard Fox was selling during those years; how many 
thousand dollars would you want to strike off of that in order to 
even it up with fair glass? 

Objected to as not being a proper hypothetical case. 


Q. Iam speaking now of the Durhamville glass—the glass that 
Mr. Fox had sold—and you say that it was worth fifteen per cent. 
less than ordinary glass from other points. Now, suppose—take 
$100,000; we will assume that he had got that amount to sell; how 
many thousand dollars ought to bestricken off that to make it even 
with other glass? 

A. Well, it would depend upon the scarcity of glass. 

(. Well, how much would you say ? 


> 


» 
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A. Well, you take fifteen or twenty per cent. off; some of it we 
wouldn’t have at any price. 
Q. Would you strike off fifteen to twenty thousand ? 
A. Yes, sir. 
Q. Was Mr. J. Willard Fox pleasant to deal with in selling glass; 
in other words, did he endeaver, as far as he was able, to put 
O81 this glass on the market and sell it during those years? 
A. He always tried to sell it the best way he possibly could. 
He used to come to us to buy it, and telling us there was some 
coming In. 


Cross-examination by Judge Woop: 


Q. Who did you buy this $12,000 worth of glass of? 
A. Well, I think they both tried to sell it, J. Willard and 


Samuel H. 


@. Where did it come from ? 

A. From Durhamylille. 

(). Shipped direct to you ? 

2. Shipped direct to you: 

A. Yes, sir; and they were both there when they fixed it up, and 
both helped to fix it up. 

Signature waived by consent of counsel. 

The taking of these depositions was then adjourned by agree- 
ment. 


8 and 9. The depositions of George S. House and Samuel H. 
French, which are as follows: 


589 DecEMBER 241TH, 1879 


Parties met pursuant to adjournment. 


GEORGE S. Housr, a witness called on behalf of the defendant, was 
first duly sworn, and testified as follows: 


Direct examination by Mr. McDerp: 


Q. State your name, age, residence, and occupation. 

A. My name is George S. House; age, 35 years and upwards; 
lawyer; residence, Joliet, I}linois. 

Q. Are you acqui ainted with Samuel H. Fox and J. Willard Fox? 

A. I am acquainted with J. W. Fox and was with Samuel H. 
Fox. 

Q. Did you know where J. Willard Fox’s place of business was in 
1868 and 1869? 

A. Yes, sir. 

Q. What number? 

A. 94 Washington street. 

Q. Do you remember the occasion that Willard’s store was closed 
up; do you remember the occasion? Ido not ask you the date. 

A. Yes; I remember the occasion of his difficulty and the closing 
of the store. 


40—168 
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(). Who took possession of it that time after J. Willard Fox went 
out of possession of it; who took possession and management 
583 of it? 
A. Samuel Fox, as I understood it. 
@. Samuel H. Fox? 
A. Samuel H. Fox,as I understood it. 
Q. For whom ? 

A. For him and his brother. 

Q. His brother East? 

A. His brother East. 

Q. Well, after February, 1869, who paid the rent ” 

A. My recollection is that it was paid by Samuel H. Fox; paid 
through his agent. 

Q. Who did Samuel H. Fox put in possession to manage the 
affairs after he took possession ? 

A. Well, it was an elderly gentleman; J. Willard called him 
uncle. His first name I don’t remember of. His name was Fox, 
but his first name I don’t remember, as I now remember it. 

Q. Were you present at any time when Samuel H. Fox presented 
a statement to J. Willard and wanted him to sign it or approve 
it, or at least when a statement of some kind was presented ? 

A. On one oceasion I was present when a statement of some 
character was handed and exhibited by Samuel Fox to J. Willard 
Fox. 

Q. Now, what did J. Willard Fox say? 

A. If I remember correctly, J. Willard Fox said, “ You know 

that is not right,” or words to that effect. 
584 Q. Was this before Samuel H. Fox finally took possession of 
the store? 

A. Mv recollection is that it was. My recollection is that prior 
to that time Samuel Fox had been there several days attending to 
soine business in the store; what I did not know exactly, but it 
was before a meeting, 1f J remember correctly, of the creditors of J. 
W. Fox. 

Q. What was J. Willard Fox’s physical condition at that time 
that is to say, 1 mean in regard to being calm or excited during that 
time ? 

A. Oh, at that time and for some little time he had appeared to 
be considerably worried about his affairs. 

@. Well, was he excited ? 

A. Well, he was; he seemed to be worried and nervous over his 
matters. 

@. In making this expression which you have stated in regard to 
that statement, was his manner excited and _ positive? 

A. It was pretty positive; at least I thought so. The account 
was not signed at that time, nor anything further done with it—the 
account or statement, or whatever it might be. I don’t know that I 
ever saw it after that. 

Q. Well, did you ever hear Samuel H. Fox say that he or the firm 
owned everything there—owned the glass? 
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A. No; I don’t remember anything being said about that; 
585 I don’t remember anything being said about the glass. 
Q. Well, the property. 
A. No; I don’t remember that with definiteness enough to testify 
about it. 
(). Well, do you remember something being said to that effect ? 
A. It seems to me now that on one occasion papers were about to 
be executed and Mr. Fox wanted some sort of a defeasance executed 
of some kind or other, and that there there was some such conversa- 
tion as that. 
@. Samuel H. Fox claimed that he owned the glass ? 
A. It was between J. W. Fox and Samuel H. Fox. 
Q. That is to say, Samuel H. Fox claimed that he or the firm 
owned the glass ? 
A. Yes; that is the way I understood it. When he was speaking 
in that way he was speaking for the firm, as I understood it. 
(). You understood that he had a brother East who was member 
of the firm ? 
A. Yes; I understood that he had a brother East. I understood 
that he was one of the partners. | 
Q. I will ask you whether Mr. J. W. Fox was vigorously objecting 
to the wishes of Samuel H. Fox in regard to this matter—that Is, 
thisstatement. Do you know as a matter of fact that he was? 
586 A. Well, I know that he objected to this statement or 
account, or whatever it was, at the time it was presented, as 
referred to by me before. 


Cross-examination by Judge Woop: 


(Q. How did you come, Mr. House, to be there at that time? 

A. At that time I was lawyers’ clerk in the office of Miller; Har- 
mon & Lewis, and Mr. J. W. Fox and myself roomed together in 
the fourth floor of the building. 

Q. Where his store was ? 

A. Where his store was, and where Mr. Miller’s office was—Mr. 
lox renting the store of Henry G. Miller and his father-in-law, Mr. 
Mason. They owned the store. The office of Miller, Harmon & 
Lewis was on the second floor; but at that time I was rooming with 
J. W. Fox on the fourth floor; we had a lodging up there. 

@. Where did this conversation take place that you heard be- 
tween Samuel Fox and J. W.? 

A. The conversation in relation to the statement, if I remember 
correctly, took place in tlie room upstairs, in the evening. 

Q. Where you lodged ? 

A. Yes; where we lodged. 

(. Did you look at the paper? 
A. I did not. I don’t remember now that I did. 
O87 @. You don’t remember what it stated ? 
A. I do not. 
). Did the conversation assume the general covering of their 


.¢ 


affairs, or was it in respect to some particular point ? 


~-~ 
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A. No; there was no particular conversation that I remember, 
but generaliy about their affairs. I remember that Samuel H. Fox 
presented to him the paper—handed him the paper—if my recol- 
lection serves me now. It wasa statement or account. I would 
not state for certain about that, but it was a paper, which he pre- 
sented to J. W. Fox. 

Q. Do you now remember anything about the substance of what 
it contained ? 

A. No, sir; Ido not. I don’t know that I knew at that time. 

@. Was it signed by J. W.? 

A. No, sir; not at that time itgvas not —that is, he did not sign 
it then. ‘ 

(. Was the talk in a friendly way between them ? 

A. Oh, yes; the talk was in a friendly way between them. J. 
Willard Fox was considerably excited and worried over his affairs, 
and had been for some little time before that. 

Q. Had you or the firm with which you was connected anything 
to do with closing up J. Willard? 

A. No, sir. 

Q. All you know about it was simply that you happened 
588 to be lodging there with J. Willard and by virtue of you- 
lodging there happened to be present at this interview ? 

A. That was all; that wasallatthattime. Now, afterwards, after 
that time, J think, Mr. Miller had something to do with the drafting 
of some papers between J. Willard Fox and Samuel Fox, but I think 
that Mr. Miller represented no creditors, and I think we had no 
claims of any kind, if | remember right. I collected the rent; that 
was part of my business. I had the charge of the building and col- 
lected the rents—all the rents—and received $200.00 a vear for it. 
That was in addition to my compensation as lawyer’s clerk. 

@. You say you remember the time that J. Willard was closed 
out. Was this interview in reference to that time before or after? 

A. My recollection of it is that I remember the fact of J. Willard 
sending for his brother or saying that he was going to send for his 
brother. I remember his brother coming there, but whether the 
store was actually closed up I don’t remember. My recollection is 
they ceased doing business after Samuel H. Fox came there. 

Q. Well, isn’t it a fact that the First National Bank had closed up 
J. Willard before Samuel H. Fox came up here, and that he sent 
for him to help him out of his troubles ? 


Objected to. 


589 A. I remember of hearing the fact that the First Nationa] 
> ~ . . ’ . *s : . a . : | 
3ank here had quite a claim against J. Willard Fox. 


Mr. McDeErIpb: 


Q. The question is, if you know it of your own personal knowl- 
edge? 


A. No, I do not. 


KATE W. GOODWIN ET AL. VS. ELEANOR FOX ET AL., &¢. O17 


Judge Woop: 


Q. Answer the question. 

A. I will answer the question in this way: I don’t know of my 
own personal knowledge that the First National Bank closed him 
up. I did hear, both from J. Willard Fox and Samuel H. Fox, that 
the First National Bank had a claim against J. Willard which was 
pressing him, but whether or not any action had been taken on that 
claim or it was put into execution or levy made I don’t know. 

Q. Did you know at the time this interview took place whether 
in fact his place was closed or not? 

A. I think he was doing no business then. 

@. Do you remember at that time a controversy between them as 
to whether the creditors of J. Willard Fox should be paid 50c. on 
the dollar, and that J. Willard and Samuel Fox differed about that, 
and that Samuel wanted J. Willard to sign a statement permitting 
that to be done? 


Objected to as not cross-examination and as being immaterial. 


O90 A. I don’t remember about the details of that. 
Q. Well, you are unable to say what the paper was? 
A. Tam unable to say what the paper was. ‘That is all there is 
about it. I cannot say that I knew and [ don’t know whether the 
paper was ever executed or not. , 


Redirect examination by. Mr. McDerp: 


Q. Well, this paper related to the business matters between them ? 

A. I so understood it from both of them, that it related to the 
business between them. We roomed there together and Samuel 
Fox roomed there together with us and rented three rooms. 


Signature of the witness was waived by consent of counsel. 


SAMUEL A. FRENCH was then produced as a witness on behalf of 
the defendant, and, after being duly sworn, testified as follows: 


Direct examination by Mr. McDeip: 


Q. What is your age, residence, and occupation ? 


A. Samuel A. French; age, 48; residence, Chicago; occupation, 
lawyer. 
Q. What firm ? 
A. Deeker, French & Douglas. 
Q. Are you acquainted with J. Willard Fox? 
A. Tam. 
591 Q. Are you acquainted with Samuel H. Fox ? 
A. F es, sir. 
Q. Were you acquainted with Henry W. Fox in his lifetime ? 
A. I met Henry W. Fox only once; that was all. 
Q. What firm were you connected with as far back as 1866 and 


1867 ? 
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A. In 1887 and 1868 the firm was S. A. French & Co., of Elgin, 
Illinois. 

(. What business ? 

A. We were in the drug, paints, oils, and glass business. 

Q. Did you know J. Willard Fox when he was selling glass on 
Lake street ? 

A. I bought glass of J. Willard Fox during the time I was in 
business. I] think when I first knew him he was on Lake street, 
near Allston’s place. 

(. Then he was on Washington street ? 

A. Yes. I do not recollect so much about that; he might have 
been there, and ] might have bought of him there, but my recol- 
lection is more to when he was on Lake St. 

@. Well, he did sell glass here? 

A. Yes, sir. 
@. For a number of years ? 
A. Yes, sir. 
Q. Did you ever hear Samuel H. Fox and Henry W. Fox or either 
of them make any statement as to the method in which J. 
592 Willard was doing business here, how he obtained the glass, 
and how he was acting in regard to it in selling in Chicago 
prior to 1869? 

A. I did not know Samuel H. Fox until 1872 — I got acquainted 
with him, and I did not know Henry W. Fox until 1875. The firm 
of French & Todd commenced business in Chicago in 1872, in the 
wholesale paints, oils, and glass; they dealt very largely in Fox’s 
glass, bought through J. Willard Fox. When Samuei H. Fox came 
to Chicago on business or otherwise he made his headquarters at 
our place, and was often in our office, and we became very well ac- 
quainted, and in the course of our acquaintance, being well ac- 
quainted with J. Willard Fox so long, there was a good deal of 
eonversation about their dealings and the situation of their affairs, 
and the general tenor of that conversation—I could not give the 
specific language—was that J. Willard Fox 


Objected to. 
That J. Willard Fox was handling their glass as agent, on com- 
mission, here in Chicago for them—in fact, at that time all our ac- 
ceptances and notes were made direct to Fox & Co., Durhamvyille, 
New York, and — my impression of their old matters I understood 
that was the way in which their business had alwaysrun. I under- 
stood this from Mr.S. H. Fox & Henry W. Fox. 


5938 Objected to. 


Q. That was the substance of what they stated to you? 

A. That was the substance of it. 

Q. From both of the Foxes—Henry W. and Samuel H.? 

A. I was only with Henry W. one day; I was with him nearly 
all that day. We drove over to the North Side to see some real 
estate or property they had over there and in which I understood 
that Willard Fox had some interest. I don’t know that he stated 


rs 
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specifically what, but the same idea was gathered from his conversa- 
tion in regard to their former relations as I had got from Samuel H. 


Answer objected to. 


(. Then you understood from the language which was used by 
Samuel H. and Henry W. on these occasions that the relation had 
been that, in those old matters, he was agent in these old matters or 
selling on commission ? 

A. I never understood anything else. 

Q. That is what you got from their statement ? 

A. That was from their statement. 


Objected to as being a conclusion of the witness. 


Q. Is that the substance of their language—not the exact lan- 
guage, but the substance ? 
594 A. Yes. I could not give the precise language that was 
used; I could not give that. 
Q. State as near as you can what was said. 

There was one occasion when Samuel H. Fox came here under 
circumstances which impressed themselves forerbly on my mind 
and I have never forgot them. We had been buying largely from 
them and he eame on, I think on Friday, to Chicago, and came into 
our office and he made some enquiries about J. Will: ard, and he said 
that J. Willard had been handling the glass on commission, and 
that his way of conducting the business had been so unsatisfactory 
that he thought he should not Jet his‘brother handle his glass any 
more. What impressed it forcibly on my mind was that he took 
the train and went to Lake Zurich that night, and from his conver- 
sation thereon Friday I should suppose that he intended to sit 
square down on J. Willard; and then the next day the brothers came 
in and Mr. Samuel appeared to refer everything to J. W., and in a 
short interview there seemed to gain his confidence. Jt seemed to 
be strange conduct on his part, and it was impressed upon me on 
that account. 

Q. This glass which J. Willard Fox had on hand, which you 
bought of him, what was the condition of that glass; was it first-class 

ol; ass or off? 
595 A. When do you mean ? 
Q. On Lake street, when he was selling. 

A. In 1868? 
(). Yes, somewhere along there. 
A. At that time Fox’s ol: ass was considered a little off; we bought 
because we expected to get it a little off. 
@. Under the market? 
A. Yes, sir. 
Q. What was the condition of it ? 
A. Well, it was often a little clouded; it run thin, and in many 
instances was badly broken. 

You are sure that Mr. S. H. Fox referred to the old matters in 
1867 and 1868 when he spoke about commission ? 

A. Yes, sir; in the course of our conversation he went all over 


eee 
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his old dealings with J. Willard, and then often referred to the 
manner in which the business had been conducted in 1868 and 
1869 and talked it all over 


Cross-examination by Judge Woop: 


Do you know anything about the business of J. Willard Fox 
bene except what you heard from the parties—from Samuel Fox 
and J. Willard Fox ? 

A. Well, I have heard Henry speak of it. 

Q. Well, those three. 

A. Yes; well, no further than I have stated, that I got knowledge 

of his business from my dealings with him. 
596 Q. From whom? 
A. J. Willard. 

@. Did you include him in the beginning ? 

A. No; I don’t know anything but what I received of those 
three. 

@. You say you didn’t know Samuel H. Fox till 1872? 

A. Till 1872? 

Q. Yes. 

A. No, sir. 

Q. Do you know that as a fact that years before that J. Willard 
Fox’s old stock had been sold out? 

A. Only from report. 

Q. In 1869? 

A. I know he went out of business here. 

@. He went out of business in 1869 ? 

A. I could not say when, but I closed up my business. 

Q. When did you close up yours? 

A. I think I closed that up in the spring of 1869 or 1868. I 
would not be certain which. 

rg Well, do you think it was the same year? 

Either 1868 or 1869. I went out of the drug business in the 

ee 
@. How long were you in business here? 
A. Since 1872. 
@. You were in the drug and oil business for some time ? 
A. Yes; from 1872 to 1878. 
@. Did you understand from the conversation that he had been 
doing business on commission since the year 1869 ? 
597 A. No; I think they talked over the old matters about 
the business before J. Willard had went out fully as much as 
they did since that time, for we knew that he was then handling 
glass on commission. 
Q. Did you know there had been a settlement made at the time 
the business was clused out? 
A. No; I did not. 
Q. Didn’t he refer when he told you in 1872 that he was hand- 
ling glass on commission to the glass that he was then shipping ? 
. Well, I cannot state the specific language that he used in that 
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connection. As I have stated before, the talks between S. H. Fox 
and me went generally over his and J. W. Fox’s dealings together ; 
he talked to me quite freely on that. | 

QQ. Did he tell you how much J. Willard was owing him ? 

A. No, sir. - 

(. Did he complain at all of an indebtedness existing between 
them ? 


Objected to. 


A. He complained of the general result of his ventures in 
Chicago. 
@. Didn’t he say anything about the state of accounts between 
them ? 
A. Well, I understood that there were unsettled matters. I had 
understood from J. Willard that he owned a farm, and I got 
598 the impression from Samuel Fox that he had some claim or 
interest in some way in the land. 
(). That Samuel Fox had? 


Objected to. © 


A. Yes; but that was never stated specifically. 

Q. Well, didn’t he state to you in this conversation that he had 
shipped thousands and thousands of dollars’ worth of glass here, 
and that J. Willard owed him a very large amount on the account 
of Fox & Co.? 

Objected to. 


A. Well, my general impression from the conversation ; he never 
stated any such thing specifically, but my general impression from 
his conversation was that he had shipped a large amount to Chi- 
cago and he was out on the deal. 

Q. Well, is the only thing that you are able to state specifically 
that he told you that he had been shipping glass on commission ; 
is that the only thing you are able to state about it now? 

A. Oh, no; that was the general result of the conversation; that 
was my understanding from the conversations we had from time to 
time. 

(. That he had been shipping glass on commission ? 

A. Yes, sir. 

@. But if he had been talking to you about their general affairs, 
didn’t he give you some idea of the state of accounts? 

A. He never got down to figures; no, sir. 
O99 Q. Didn’t he claim that J. Willard owed him a large 
amount ? , 


Objected to. 


A. I don’t think he did ever claim that directly ; he claimed he 
was out a large amount of money. I will state this, that at the time 
he came here he was dissatisfied because J. Willard had drawn from 
us, I think, on account of some glass that had been shipped—some 
$200.00 or $3800.00—and it was charged to him on the books, and 
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when he came on here with his statement he was told that J. Wil- 
lard had drawn that amount of money, and then he expressed some 
dissatisfaction, because he said J. Willard was not entitled to draw 
it, that he had overdrawn or something, and he said he could not 
allow him to handle it. 

Q. Was your glass shipped directly from Durhamyille to you ? 

A. Yes, sir. 

Q. He was simply selling it as the agent of them ? 

A. As I understood it. 

Q. As to actual transaction you don’t know except the actual 
glass you bought? 

A. Well, I have a general idea; we were also selling glass. 

Q. Were you selling very large quantities of glass ? 

A. Yes; we controlled a factory in Pennsylvania, and we sold to 

Palmer & Fuller directly from the factory, and J. Willard 
600 came into competition with us there. 
Q. Then you were doing a shipping business in glass ? 

A. Yes; we were doing quite an extensive business at that time. 

Q. What did you say the name of your firm was at that time? 

A. French & Todd. 

Q. How much glass did you buy during the years you were In 
business here of Fox & Co.? 

A. Well, I could not give the figures exactly, but my impression 
is that our dealings with them were something in the neighborhood 
of $20,000.00 a year. 

Q. The glass that you bought I think you stated was shipped 
directly from the factory to your place? 

A. Most of it; we bought some lots that had been shipped here 
to other firms—taken from them and delivered to us. 

Q. Was this glass that you got of an average quality with other 
makes of the same grade? 

A. Yes, with other makes of the same grade, but it was not first 
quality of glass; it was not considered so. 

@. You didn’t buy it for first-class glass ? 

A. Well, we bought it for Fox & Co.’s first quality, but not what 
would be considered first class with Pittsburgh glass or glass from 
other localities. 

Q. Are you on pretty friendly terms with J. Willard ? 
601 A. Just moderately so. 
Q. Have you been acquainted with him for a good while? 

A. A good while; since 1867. 

Q. You have been rather intimate with him, I suppose? 

A. Well, at sometimes and sometimes not so intimate. 


Mr. McDeip: 
Q. You said you bought glass of J. Willard in 1868? 
A. Yes. 
Q. Up to the time you were there? 
A. Yes, sir. 
Signature waived by consent of counsel. 


KATE W. GOODWIN ET AL. VS. ELEANOR FOX ET AL., &C. 323 


10. The second deposition of Robert B. Merritt, taken on the first 
day of December, 1879, which is as follows : 


602 United States Circuit Court, Northern District of Illinois. 
In Chancery. 
Kate W. Fox 
US. | 
I. WintaArp Fox and ELEeANor Fox. 


Deposition of Ropert Bb. Merrirt, examined before ABRAM HEARTT, 
Jr., at his office, No. 1280 Broadway, New York city,-on the 28th 
day of November and the lst day of December, A. D. 1879, on the 
part of the defendants. | 


Witness, being duly sworn, deposes as follows in answer to ques- 
tions by 


Direct examination : 

Int. 1. What is your name, age, occupation, and place of resi- 
dence ? 

Ans. 1. My name is Robert B. Merritt; my age, forty years; oc- 
cupation, clerk ; place of business of New York Central R. R. Co, 
freight depot station, 11th avenue and 55rd street, city of New York. 

Int. 2. Are you acquainted with I. Willard Fox and Eleanor Fox, 
his wife; and, if so, how long have you been acquainted with them, 
and do you know Kate Fox, the complainant in this case ? 

Ans. 2. I am well acquainted with both I. Willard Fox and 
Eleanor Fox, his wife. I have been acquainted with them nearly 
thirteen years. I know Kate Fox, the complainant in this case. 

Int. 8. Were you ever in the employment of I. Willard Fox? 

If yea, state how long and in what business was he engaged 
603 during the time of your employment and where was his 
business conducted. 

Ans. 3. I was in the employ of I. Willard Fox in the years 1867, 
1868, and in the forepart of 1869. I. Willard Fox was engaged in 
business of paints, oils, and window-glass during the time of my 
employment with him. His business during that time was con- 
dueted at 203 Lake street and 94 Washington street, Chicago, Illinois, 

Int. 4. In what capacity were you employed by I. Willard Fox, 
and did you have any opportunity of knowing the character and 
extent of his business during youremployment? And state whether 
he did a large or small business, and whether it increased or dimin- 
ished up to Feb’y Ist, 1869? 

Ans. 4. I was employed by I. Willard Fox in the capacity of book- 
keeper and cashier. The position which I held gave me all the op- 
portunities of knowing the character and extent of his business 
during my employment. Hedid whatis called a good, comfortable 
business. His business was increasing constantly. | 

Int. 5. What experience have you had in the glass business, and 
do you know the quality and grades of glass,and are you able to 
determine the value thereof? 
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Ans. 5. My experience in the glass business was confined to my 
employment by I. Willard Fox. At that time I was well posted in 
the price of glass and its quality. 

Int. 6. Do you know whether or not I. Willard Fox so arranged 
and conducted his business in this city so as to operate as an outlet 
or means of working off the large sized, unsaleable, and sometimes 

refuse glass of Fox & Co., of Durhamville, New York? And, if so, 
state how you know and what opportunities you bad for knowing. 

Ans. 6. I. Willard Fox’s business was so arranged and conducted 

in the city of Chicago as to operate as an outlet or means of 
604 working off their glass. I mean the large size and refuse 

glass of Fox «& Co. of Durhamville, New York, that did not 
find a ready market in the Eastern markets. I know from the cor- 
respondence that passed between them and from I. Willard Fox 
himself and from the glass that was received at Chicago. 

Int. 7. Did you ever “know of large quantities or any considerable 
quantity of glass that came from Fox «& Co., at Durhamville, that 
was in bad condition, and that had to be cut over or worked over 
in order to make it saleable? 

Ans. 7. Yes; the memorandum of glass forwarded to Fox & Co. 
as wanted was seldom ever filled as sent for, but glass was sent 
which did not correspond to the sizes wanted, and in many cases, 1n 
order to effect sales, I. Willard Fox was compelled to cut the glass 
down to the sizes ordered. 

Int. 8. You may state what would be a fair percentage (I mean 
over and above the ordinary discount from list prices) of damaged 
glass received from Fox & Co. during the years you were in I. Wil- 
lard Fox’s employment. J mean on ‘the whole amount received, as 
near as you can state. 

Ans. 8. In cutting the glass down there was considerable loss on 
the gross price; for example, if 24x 52 was ordered and we had no 
other glass with which to fill this order but 24x 36, we would be 
compelled to cut off these four inches, and that would make a large 
loss in the gross price—that is, the list price; and not knowing the 
exact number of boxes cut down, and not recollecting the list prices 
and discounts, which were variable, I cannot state the exact amount 
of loss, but would say, to the best of my recollection, fifteen per cent. 
off of net invoices would not more than cover the losses. 

Int. 9. Did you ever know of I. Willard Fox being obliged to pur- 

chase small glass from Pittsburgh or other points in order to 
605 work off a large amount of glass received from Fox & Co., at 
Durhamville? 

Ans. 9. Yes; we were compelled, in order to retain our trade, to 
make large purchases, not only in Pittsburgh, but from other points 
and from city dealers. 

Int. 10. Do you remem ber when Samuel H. Fox, of Fox & Co., 
closed up I. Willard Fox’s store, at 94 cong, jg street, in Feb’y, 
1869? And, if so, state whether vou were in I. Willard Fox’s em- 
ployment at that time and in what c: ipacity. 

Ans. 10. I remember that Samuel H. Fox, of Fox & Co., took 
possession of the store of I. Willard Fox, at 94 Washington street, 
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Chicago, in February, 1869. I was in I. Willard Fox’- employment 
at that time in the capacity of book-keeper and cashier. 

Int. 11. You may state what was the fair value of the stock on 
hand, including paints and oils and glass, in the store at 94 Wash- 
ington street on Feb’y Ist, 1869, when Samuel H. Fox, for Fox & 
Co., took possession, if you say possession was taken by him. 

Ans. 11. To the best of my recollection, about fifty thousand dol- 
lars was the value of the stock on hand, including paint and oils 
and glass, on Feb. Ist, 1869, when Samuel H. Fox, for Fox & Co., 
took possession. 

Int. 12. You may state what was the value or amount of the ac- 
counts due and payable to I. Willard Fox from said business then 
uncollected and good Feb’y Ist, 1869. 

Ans. 12. The value of the good and collectable accounts, good and 
outstanding, transferred to Samuel H. Fox when he took possession 
of the store, Feb’y Ist, 1869, was between twelve and fifteen thousand 
dollars. _— 

Int. 18: In your estimation of the value of the value of the goods 
in the store have you put it at the fair cash value at that time and 


the price the same could be sold — by reasonable exertion ? 
Ans. 13. I have. 
606 Int. 14. Did you have opportunities of knowing the 


amount of accounts, bills receivable, and their amounts that 
were good ? 

Ans. 14. I did, most assuredly. 

Int. 15. You may state whether Samuel H. Fox, after Feb’y Ist, 
1869, had charge of the store, 94 Washington street, and the prop- 
erty therein, and had direction of the same and gave direction 
concerning the same; and, if so, state your means of knowledge. 

Ans. 15. He had entire control of the stock and fixtures of the 
store, 94 yi nie street, after February Ist, 1569 (I mean 
Samuel H. Fox). My means of knowledge was that he placed 
Ethan 8. Fox in charge of the eash and books, and Ethan 8. Fox 
had charge and control of the collection of the outstanding accounts, 
and that Ethan S. Fox, in the name of Samuel H. Fox, gave direc- 
tions in the store. 

Int. 16. Did you ever have any conversation with Samuel H. 
Hox, or any member of the firm of Fox & Co., in which anything 
was stated regarding the opportunities they had through [. Willard 
Fox of working off their large size and refuse glass at a large 
profit? If so, state what was said in that regard. 

Ans. 16. I had no special conversation with Samuel H. Fox, or 
with any member of the firm of Fox & Co., but a general conver- 
sation with Samuel H. Fox and Henry Fox, of the firm of Fox & 
Co., about the opportunity they had through [. Willard Fox of 
working off their large size and refuse glass. Said conversation was 
in relation to the state of trade, the markets, and the prospects for 
the future. It has been so long I cannot remember the exact words, 
but the opportunities were considered favorable. 

Int. 17. You may state whether I. Willard Fox, in the establish- 
ment of said glass trade, spent any sums of money in adver- 
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607 _‘tising during the years you were with him, and state whether 
the business he established required any outlay of capital 
and energy or skill & ability. 

Ans. 17. There were large outlays made in advertising during 
the years I was with him. The business required capital, energy, 
skill, and ability. 

Int. 18. If you state, in answer to the percentage of damaged 
glass receiv ed year by year from Fox & Co. to be stricken off from 
the aggregate amount, that at least ten per cent. of all the glass re- 
ceived, besides the usual discount, was a loss, will you state in the 
aggregate how many dollars in damages that would amount to; or, 
stating the question in another way, if the aggregate amount re- 
ceived of the kind named and shipped by Fox “& Co. was one hun- 
dred thousand dollars, how much would be the fair and equitable 
amount by reason of its damaged character? 

Ans. 18. If the aggregate amount received and shipped by Fox & 
Co. was one hundred thousand dollars by reason of its damaged 
character, fifteen thousand dollars should be stricken off. 

Int. 19. Do you know whether or not in the making up of Fox & 
Co.’- accounts against I. Willard Fox & Co., just prior to Feb’y Ist, 
1869, that Samuel H. Fox, for Fox & Co., charged I. W illard Fox 
interest or compound interest on all of the bills of glass furnished 
during the years named? And, if so, state how many thousand dol- 
lars of interest or compound interest was charged up against I. 
Willard Fox? 

Ans. 19. I know that Samuel H. Fox, for Fox & Co., in making 
up the accounts charged compound interest for all the years named, 
less the amount remitted at the intervals of six months. In round 
numbers, to the best of my recollection, taking the basis, or asa base, 
sixty-elght thousand dollars, the interest and compound interest 
amounted, in round numbers, to seven thousand dollars. 

Int. 20. Do you know anything further of benefit to the 

608 . defendants in this case relative to the mode of conducting 

the business, or the manner in which the accounts were made 

up against I. W ‘lard Fox , or the conduct of ox & Co. towards him? 

And whether you know about the mode of making up the account 
and how it was done. State fully and in detail. 

Ans. 20. Working as an outlet for the sale and introduction 
through the Northwest, West, and Southwest for the glass of Fox & 
Co., we were often embarrassed by not having the memorandum of 
“olass wanted” that was furnished to Fox & Co. till as requested, 
and in several instances the non-arrival of this glass prevented many 
orders being filled, as we relied on Fox & Co. for the glass, and was 
not able to get it from Pittsburgh in time to fill the orders, and as 
we were making a specialty of Fox & Co.’- glass, advertising it largely, 
country dealers were not satisfied with other manufacturers’ class, 
The business was conducted in a commercial and economical man- 
ner. Iam fully acquainted with the mode of making up the ac- 
counts of Fox & Co. against I. Willard Fox. The glass was entered 
on the invoice at the list price per box; then the usual discount al- 
lowed to dealers was taken off, and the remainder charged to the 
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debit side of I. Willard Fox. At the end of six months what was 
remaining unpaid of this invoice interest at the rate of seven per 
cent. per annum was charged on it, and thus continued every six 
months, interest being added as a new item every six months, and 
then at the end of six months more. Interest at the same rate was 
charged on the sum of the unpaid invoices and interest, making 
compound interest. After thinking of the matter, and not having 
the statement marked Exhibit “A” in the first commission, I am 

not positive whether the interest was added every three 
609 or six months. 


Cross-examination — same parties on behalf of complainants : 


X Int. 1. Do you know much about the business of I. Willard 
Fox, except what you derived from keeping his books? 

X Ans. 1. I do, because I was his confidential clerk and was inti- 
mate with the family. 

X Int. 2. If you stillanswer thesixth direct interrogatory affirm- 
atively, you may state your means of knowlekge, but not repeat 
any statements made to you by I. Willard fox in respect thereto. 

X Ans. 2. My reason of knowing was from holding the situation 
or position I did in the employment of I. Willard Fox. 

X Int. 3. Is it not true that the glass shippe ‘d from Durhamville, 
N. Y., came on orders from I. Will: ard Fox ¢ 

X Ans. 3. Not all of it that came was on the memorandums fur- 
nished to Fox & Co. When Fox & Co. shipped glass to Chicago, 
if they did not have the sizes on the memorandum they would ship 
such sizes as they did have. 

X Int. 4. Do you know what the discount was on glass shipped 
to 1. Willard Fox from Durhamville, N. Y.? 

X Ans. 4. It varied with the market; it was the usual discount 
allowed to dealers. I cannot remember the exact discount nor the 
price-list. It runs from 40 to 65 per cent. discount from price-list. 
The price-lists were varying. 

X Int. 5. If you are not able to answer the last question affirma- 
tively, how are you able to state what should be allowed beyond 
that for damaged glass? 

X Ans. 5. I am able to approximate it by my knowledge in 

which the glass was as to condition and my recollection as 


610 regards to the number of orders that was received for glass 


that we did not have, and for which we had to cut this glass 
down, and the complaints that we received from customers, and we 
were compelled to allow the customers an extra discount in many 
instances. 

X Int. 6th. Is it not true that I. Willard Fox’s store in Chicago 
had been closed up by the sheriff before Fox & Co. had anything to 
do with the stock ? 

X Ans. 6. If by this question the counsel for plaintiff means to 
ask me if the store of I. Willard Fox, at 94 Washington street, Chi- 
cago, was closed by the sheriff before Fox & Co. or Samuel H. F Ox, 
of the firm of Fox & Co., had anything to do with the glass shipped 
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from Durhamville, I answer, no; but if he means to ask meif it 
was closed by the sheriff before Samuel H. Fox, for Fox & Co., took 


entire possession of the glass, paints, oils, and fixtures of said store, 
I answer , yes 
X Int. is it not also true that the business was taken in hand 


by } Samuel H. Fox at the instigation and request of I. Willard 
Fox? 

X Ans. 7. Not to my knowledge was the business taken in hand 
by Samuel H. Fox at the instigation and request of I. Willard 
Fox. 

X Int. 8. Is it not true that the stock, at 94 Washington St., Chi- 
cago, of J. Willard Fox was taken by Sam. H. Fox for w what it would 
bring and for what could be collected out of the accounts and pay 
the debts and eredit the balance on the indebtedness to Fox & Co.? 

X Ans. 8. Not to my knowledge. | 

X Int. 9. And was not that done, so far as you know? 

X Ans. 9. Not to my knowledge. 

X Int. 10. State whether you had anything to do with the busi- 

ness at 94 Washington St. after F eb., 1869, and whether 
611 I. Willard Fox did, and whether all was done that could be 
towards realizing upon the stock and accounts. 

X Ans. 10. I did not have much to do directly with the business 
after February, 1869. I had a little to do with it. I used to help 
E.S. Fox post up the books. I. Willard Fox was in the store and 
KE. S. Fox would advise with him as to whether all was done that 
could be towards realizing upon the stock and accounts. I answer, 
No; the accounts were good and could have been collected at that 
time. Whether these accounts have been collected since, I do not 
know. 

X Int. 11. Is it not true that after Feb., 1869, and after Sam’! H. 
Fox had made arrangements by which the store could be opened 
and the business proceed, he returned to New York and left I. Wil- 
lard Fox still in the store to run the business? 

X Ans. 11. Not to my knowledge did Samuel H. Fox return to 
New York. I know that he started for the State of New York, but 
Kk. S. Fox was left in charge of the store and of the collection of the 
accounts. 


The statements of Sam’l H. Fox in answer to Int. 16 are ob- 
jected to as incompetent. 
Int. 17 is objected to as incompetent. 


X Int. 12. What ground have vou for saying, in answer to Int. 
18, that the glass was damaged more than ordinary ? 

X Ans. 12. Because it did not compare favorably with other glass 
in quality and packing; it was glass that did not find a ready 
market in the East. 

X Int. 18. Is it not true that on and after 1867 I. Willard Fox 
bought what glass he received from Fox & Co. and was not selling 

it oO. commission ? 


612 X Ans. 13. No. 
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Question 18 objected to for assuming that any of the glass was 
unusually damaged. 

X Int. 14. State if it isn’t true that by the terms of dealing I. 
Willard Fox was to have a certain amount of time and that as to 
all bills that ran beyond a certain time he was to pay interest. 

X Ans. 14. I cannot give a positive answer. 

X Int. 15. Is it not true that bills were rendered I. Willard Fox 
from time to time by Fox & Co., which he received and entered 
upon his books as correct, and which accounts included interest ? 

X Ans. 15. An invoice was forwarded by each shipment which I 
entered upon the books. Statements of accounts were forwarded 
with interest computed on them, which I also entered on the books. 
I cannot say that they were correct. I entered them on the books 
in order to keep my books in balance with the Durhamville firm, 
and have all the indebtedness which was charged by the Durham- 
ville firm to that account that I might obtain the profit on the ship- 
ments. 

X Int. 16. Is it not true that the summary of the account which 
vou gave in your former deposition was understood by I. Willard 
Fox and assented to by him as correct? 

X Ans. 16. Not to my knowledge was it assented to by him as 
correct. 

X Int. 17. Was that account taken from the books of I. Willard 
Fox or from the books of Fox & Co.? 

X Ans. 17. It was copied off by me from the books of I. Willard 
Fox, but as representing the true indebtedness of I. Willard Fox to 
the firm of Fox & Co., of Durhamville, it does not. 

ROBT B. MERRITT. 
613 (Endorsed :) Filed Dee’b’r 4, 1879. W.H. Bradley, clerk. 


614 The complainant in the original bill and the defendants 

in the cross-bill also produced and read in evidence the fol- 
lowing testimony taken and heard by the master—the deposition 
of Horatio G. Spafford, which is as follows : 


615 In the Cireuit Court of the United States for the Northern 
District of Illinois. In Chancery. 
Kate W. Fox, Complainant, 
Us, 
I. WILLARD Fox —, Defendants. 
Testimony taken before Henry W. Bishop, master in chancery of 
said court, Tuesday, the 5th day of July, A. D. 1881. 
Present: Judge Wood for complainant, and Messrs. Goudy and 
MecDaid for def’ts. | 
Horatio G. SpaAFFORD, a witness on behalf of the complainant, 
being first duly sworn, was examined in chief by Mr. Woop, and 
deposes and says as follows: 
Int. 1. Please state your name, age, residence, and occupation. 
42—168 


_ AORN, BBE pte 


500 KATE W. GOODWIN ET AL. VS. ELEANOR FOX ET AL., &¢. 


A. My name is Horatio G. Spafford. I live in Lake View, Cook 
county; am 52 years old, and am by profession a lawyer, but not 
practicing. 

Q. Were you acquainted with Samuel H. Fox, I. Willard Fox, 
and Henry W. Fox? 

A. Yes, sir. | 

Q. Did you have any knowledge of the closing up of the affairs 
of I. Willard Fox about the month of October, 1879, in this city? 

A. Along about that time Mr. Willard Fox and their brother 
came to my office, in Chicago—in my law office—and had several 
conversations there,and I drew one or more papers for them in 
connection with their business here. 

Q. Look at Exhibit C, attached to the deposition of Samuel H. 
Fox, and state in whose handwriting that is. 

A. The body of it is in my handwriting, and there are 
616 various signatures attached afterwards. 

Q. At or about the date of that paper, about the time of 
the exhibit which has been shown you was drawn, did you hear 
any conversation between I. Willard Fox and Samuel H. Fox with 
regard to a statement of their accounts and with regard to a set- 
tlement of their business or with reference to the indebtedness of 
the one to the other? 

A. I have not a precise knowledge by memory of the date, but I 
know that this paper was drawn about the time that they, during 
several days, came to my office about the business referred to. I 
heard conversations between them with reference to the indebted- 
ness from I. Willard Fox to Durhamville brothers, meaning by 
Durhamville brothers Mr. Samuel and Henry Wilson Fox, who 
were partners together there. I think all the meetings there simply 
had reference to a settlement of accounts between Mr. Willard Fox 
on the one hand and Mr. Samuel and Henry Wilson Fox on the 
other, in connection with which they wished me to draw some 
agreements or papers, which I did, and this exhibit is one of them. 

°Q. You may state, if you remember , Whether there was any dis- 
pute between ‘those parties as to the amount of money, if any, due 
from I. Willard Fox to Samuel H. Fox or Fox and Brothers. 

A. If I remember right, when they came in they had settled be- 
tween themselves the terms of the settlement, and they wished me, 
if i remember right, to embody that in the written agreement, 
which I think I did. 

Q. Did you ever see the paper marked Exhibit A and attached to 
the first deposition of Samuel H. Fox before? 

A. Yes, sir; this is the paper I saw this morning. 

Q. Is that the paper or a copy of the paper which you drew at 
the time or caused to be drawn? 

A. This paper is not in my handwriting, and I do not 
617 remember of ever seeing it before this morning. I ran it 

hastily through this morning and saw that it had reference 
to matters that I have not a very clear recollection of as having 
been the subject-matter of the conversations in my office and the 
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papers which I drew, but I could not say that the paper which I 
drew was a copy of this. 

Q. Were the papers that were executed between the parties upon 
the settlement of their account about that time executed in your 
office ? 

A. I don’t remember. 

@. Look at what purports to be an original deed attached to the 
former report of the master in chancery in this cause, which deed 
purports to be made by I. Willard Fox to Samuel H. Fox, and state 
whether you ever saw this before? 

A. This deed ? 

(. Yes, sir. 

A. I saw this deed this morning, and I think I have seen this 
paper before. I think that one or two marks here are by my pen. 

(). State, if you can, who wrote the date of the deed and the con- 
sideration. 

A. I don’t recognize the writing. 

Q@. It is not yours? 

A. It is not mine; there is no writing upon it that is mine that I 
see. It looks as though I had seen ‘that writing before, but I 
couldn’t state with any certainty. It looks somewhat like the hand- 
writing of one who wrote once in my officeas a clerk, but I couldn’t 
state with any certainty. JI am inclined to think that that mark 
(indicating) and that mark were made by me; I refer to the two 
stars upon the 4th page of this exhibit marking the marginal in- 
terlineation. 

- Q. During any of the negotiations that were pending be- 
618 tween Samuel H. Fox and I[. Willard Fox about the time 

that these papers were drawn, state whether you ever heard 
from I. Willard Fox any controversy as to any amount due or any 
objection to the execution of any papers by him with reference to the 
settlement. 

A. I don’t remember hearing any such objection. 

Q. Did you ever hear Samuel H. Fox, during the pendency of 
these negotiations, make any threats to I. Wi illard Fox to induce 
any settlement in any manner, either of putting him into bank- 
ruptcy or otherwise ? 

A. I don’t remember anything about any bankruptcy proceed- 
ings. I do remember that Mr. Samuel Fox said there must bea 
settlement of accounts between the two; that they had been running 
too long, and that there must be a settlement of the accounts. 

Q. Did you hear I: Willard Fox say anything on that point, 
either by way of objection or otherwise ? 

A. I understood that they had come to a mind and that they told 
me to draw the papers, and they were drawn accordingly. I don’t 
remember of hearing any discussion between them at all. 

Q. Do you remember of any objection being made on the part of 
I. Willard Fox to the signing of any papers that passed through— 
hands with reference to the matter? 

A. I don’t remember of any objection. 

Q. Do you remember now whether any statements of account as 
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drawn up were presented purporting to show the condition of ac- 
counts between them at that time ? 

A. I think that they were, but I don’t know that I ever examined 
them. I think that they gave me amounts to insert in papers, but 
I don’t know that I ever examined any paper, and I don’t think 
that I ever had any statement of account. I don’t think that I ever 

saw any. 
619 Q. At the time that this statement as shown you, which you 
say isin your handwriting, providing for the settlement of 
accounts of I. Willard Fox at fifty cents on the dollar, do you re- 
tiember at that time of hearing on the part of I. Willard Fox as to 
— going into that arrangement? 

A. All that Ihave said with reference to the interview refers to 
all the interviews we ever had upon the subject. i can’t distinguish 
in my mind at all as connected with this paper or some other paper. 

Q. Have you any recollection now as to the amount that they 
gave you as being the amount that should be placed in the papers? 

A. I have read a copy of the paper that you asked me whose 
signature it was just now, and I saw the amounts mentioned there. 
I should not recollect that those were the amounts of my own knowl- 
edge, but I do remember that very large sums were mentioned, but 
I couldn’t tell what sums they were. 

Q. Did the negotiations between Samuel and I. Willard Fox about 
that time proceed, so far as you observed, amicably or was there 
considerable dispute and controversy between them ? 

A. They proceeded amicably, so faras I knew. I was conscious— 
I don’t know whether it was anything that Mr. Willard Fox had 
said to me, or where I had learned it, but I was conscious that it 
seemed hard for him to bring the matter to a conclusion that he 
otherwise desired, and I supposed that it was because of Mr. Willard 
F’ox’s wife. She was there one day, I think, for the purpose of execut- 
ing the papers, and if I remember right she showed at first some 
reluctance, which, if I remember right, Mr. Willard Fox, her hus- 

band, removed in conversation right before us there. 
620 Q. In the course of these negotiations did you ever hear 
I. Willard Fox say anything to Samuel H. Fox upon the point 
that he wanted it kept from his wife? 
A. No, sir; I don’t remember hearing any such thing. 


Cross-examination by Mr. Goupy: 


Q. Mr. Spafford, who came to you with a request that you trans- 
act any of this business? 

A. Mr. Samuel Fox, I think. 

Q. Did you know at the time that Mr. Henry G. Miller was acting 
as counsel for Willard Fox? 

A. If I did, sir, I have forgotten it. I don’t know that I ever 


knew it. 
@. Were there © any conferences between you and Mr. Miller in re- 


gard to the matter ? 
A. I don’t know but there was; it is a very hazy remembrance 


that I have of it; I couldn’t say. 
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Q. Did you know a young man by the name of House, who was 
a clerk in Mr. Miller’s office ? 

A. I don’t remember a man by that name. I wish to add some- 
thing to the previous answer. It seems to me that I do remember — 
something to do with Mr. Miller or connection with the business, 
hut it is very indistinct indeed. I should certainly never have been 
able to recollect it except your mentioning it. 

Q. In your examination-in-chief, in speaking of statements made 
by you, you used the word “they.” Do you recollect which one of 
the two men made any statements to you, whether it was Samuel or 
Willard? 

A. I think the data for the agreements which I drew were given 
me by both of them. While I was sitting at my desk both of them 

stood up, one on one side and one on the other, and I had 
621 heard the conversations going on between them prior to that 
time. What came from each I couldn’t say. 

Q. You have no distinct recollection that papers were executed in 
your presence ? 

A. I have not. 

Q. And whether the pavers that you prepared were adopted c 
others prepared and adopted you don’t know ? 

A. Not from my own recollection. 

Q. You had had some personal acquaintance or connection at 
Durhamville with the Fox’s there, I believe, had you not? 

A. I knew of the brothers-at Durhamville, and also at Sand Lake, 
where they all came from—New York. 

@. And you at one time lived there, did you not? 

A. I had been to school there and been a chum of one of those 
partners, Henry Wilson Fox, who died. He was a long while a 
room-mate and school-mate of mine. 

Q. Didn’t one of those brothers sustain some relation to you? 

A. One of those brothers mentioned here ? 

. No; one of the Fox brothers. 

A. One of the brothers, but not one of the Durhamville brothers, 
and not Mr. Willard Fox, but still a fourth brother, married a 
cousin of mine. 

QM. What is his name? 

A. Albert R. 


Signature waived. 
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622 The depositions of Charles M. Smith, Ivers Monroe, and 
Florence M. Fox, which are as follows: 
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623 In the Cireuit Court of the United States for the Northern 
District Illinois. In Chancery. 


Kate W. Fox, Complainant, | 
vs. 
I. WinLtarRD Fox and Eneanor Fox, Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, February 26th, 1881. 


Present: C. H. Wood, Esq., for complainant; W. O. Goudy, Esq., 
and H. O. McDaid, Esq., for defendants. 


CHARLES M. SmirH, a witness produced and sworn, testified as 
follows: 


Direct examination by Mr. Woop: 


Q. What is your name? 
A. Charles M. Smith. 
. Where do you reside ? 
A. Chicago. 
Q. What is your business? 
A. Paper dealer—paper business, perhaps, would be better. 
624 @. Can you state whether or not you or your wife pur- s 
chased within the last year the property known as lot 2, 
block 20, Bushnell’s Addition to Chicago ? 
A. Yes, sir; Mrs. Smith purchased it. 
Q. You mean your wife? 
A. Yes, sir. 
(. Please state her given name. 
A. Sarah E. R. Smith. 
@. Who did the business on her part ? 
A. Her brother, Mr. Rozet. 
@. Did you personally have anything to do with it? 
A. Yes, sir; I paid the money. 
Q. What was the time this purchase was made, if you can give the 
date ? 
A. I cannot give the date exactly. It was in the spring. 
Q. What year? 
A. 1880. a 
Q. What amount wa’ paid for the lot? 
A. $152.50 per foot; $6,625. 
Mr. Goupy: Was it 50 feet? 
A. Yes, sir. 
Mr. Woop: Did your wife pay all cash? 
A. Yes, sir. 
Q. At the time or previous to the time of the purchase,do you know 
whether she had the title examined ? 
A. Yes, sir; she did have it examined. 
Q. Do you know whether she had any knowledge, either through 
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the abstract or otherwise, of a ciaim of Willard Fox or any 
625 person upon said premises? 
A. No, sir. 

Q. Are you acquainted with the value of property along where 
this property is situated ? 

A. Hardly. I have an idea of it. I donot think I could give an 
opinion as an expert or anything that way. 

Q. I would ask you whether your wife obtained said property for 
less than the market value of the property along there, or about its 
market value; you may state how that was. 

A. I should think it was the full market value at the time it was 
bought, fora homestead. Whileit was not thought unreasonable [ 
thought it was a fair price for it. 


Cross-examination by Mr. Goupy: 


@. Who examined the title for your wife? 
A. Mr. Perkins. 
Q. Had the lot any improvement on it? 
A. No, sir. 
Q. Is it in the same condition as it was when it was purchased ? 
A. Yes, sir. | 
Q. Who did you pay the money to? | 
A. I gave a check to Mr. Rozet. I think he paid it to Mr. 
626 Fox. He was the agent of the owner, as I understood it. 
@. Who did you understand the owner to be? 
A. Mrs. Goodwin, I think, was the name. 
Q. You personally, then, did not know of the payments, except as 
you delivered a check to Mr. Rozet ? 
A. That is all—and got the deeds. 
Q. Who made the abstract that was examined by Mr. Perkins? 
A. 1 cannot tell you. I think it was Handy, Simons & Co. I 
would not be positive. 


Signature waived by agreement. 


Ivers Monroe, produced as a witness, being duly sworn, testified 
as follows: 


Direct examination by Mr. Woop: 


Q. What is your.-name? 
A. Ivers Monroe. 
Q. Where do you reside and what is your business ? 
A. I reside at Clinton, Iowa, and my business is practicing law. 
Q. Are you acquainted with the defendant, Mr. I. W. Fox, and 
his wife Eleanor ? 
A. I have never seen this Mr. Fox but twice before to-day, that I 
remember of. I saw his wife once. 
627 Q. You niay state when you saw him first before this time, 
and under what circumstances. | 
A. Well, there was an arrangement made between his brother 
Henry and my brother, Loring Monroe, who risides in New York, 
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by which Henry wanted to borrow some money of my brother— 
$12,000. They requested me to meet Henry—this gentleman, I. W., 
I think—here in the city and go down and examine this farm where 
he lives. The security was to be given upon that farm. 

@. You mean the farm at Lake Zurich? 

A. Yes, sir. I met Henry and this Mr. Fox, from Syracuse, and 
Mr. Gray. I think he was at the Hanover House. That is the 
place where we were to meet and go to the farm. I think that must 
have been in the month of October, 1875. It was duck-shooting 
time. This gentleman went along shooting ducks there. It was a 
short time before the mortgage to my brother was made. It must 
uiave been in the month of October, 1875. 

Q. State for what purpose you went out there and what took 
place. | 
A. My buisness in going out was to ascertain and look 
628 over the farm and see whether it was sufficient security for 

$12,000, and also to inquire and investigate the matters of 
the title for the property. That was the buisness I was sent for. 
That was my buisness there. 

@. Did you go to the farm ? 

A. Yes, sir; I did in company with I. W. Fox. Henry and Mr. 
Gray went along. We went on the ears to the station, and then a 
team took us from there to the farm, some three or four miles. 

Q. State what took place there between I. W. Fox and yourself. 
What was said, if anything, with regard to the title between you 
and him ? 

A. Either he or Henry, I do not know which, presented me with 
an abstract of title of the farm—what they claimed to be an abstract 
of title. They furnished it for examination; it was quite volumi- 
nous. I did not discover anything w rong about the abstract. It was 
all right, except it did not bring it down to the time precisely that I 
was there—that Is, it Was not brought down to that time. The next 

day I talked with this ventieman and the other with I. W. 
629 Fox. A. Yes, sir; in regard to the abstract Itold him I had 

examined the abstract. I did not see anything about it but 
that it was all right; but still it was a matter of considerable im- 
portance, and I wanted to know whether it was all right or not, and 
if it was not I wanted to know it. I inquired whether or not there 
had been any judgment rendered. 

Q. Inquired of whom? 

A. Of both of them; they were all three in conversation about it. 
I asked them about where the records were ke pt. They told me. I 
think it was a distance of some 26 miles. Of course, I hadn’t time to 
go there, or did not go, atany rate. They assured me, both of them, 
the thing was all 1 ‘ight, and there was no question about the title. 

(). The title in whom? 

A. In Henry. Then they took the team and took me over the 
farm. This gentleman, I. W.,and Henry took me all over the farm. 
They said it was the farm. Of course I know nothing but what 
they said. IJ never was there before. 
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Q. During that conversation — whether the defendant, I. W. Fox, 
claimed to own the farm. 
630 A. Yes, sir; he claimed to own it, of course. He recom- 
mended my brother to take a mortgage on it. 

@. Did he state anything in regard to the ownership being in 
Henry ? 

A. He said in conversation there was a piece of the lake he had 
bought himself, that was no part of the farm. He pointed out to 
me where it was. I do not know whether it was or not. He said it 
was a part of that lake he had bought himself and he knew it was 
no part of the farm. I[ think he said 50 or 100 acres. It was the 
water part of the farm, as I understood it; it was about covered 
with water. 

If you remember any remarks he made about the ownership 
of the farm, as to who owned it, you may state. 

A. I stated in conversation with both of them there was no ques- 
tion but the title was in Henry. It belonged to Henry. I am sat- 
isfied that Mr. Fox—I. W. Fox—remarked to me again, “ You can 
tell your brother to take a mortgage on the homestead, or the place 

where the buildings are, and we may get an opportunity to 
63 see it,’ and wanted to know if I would not be willing to do 

that. I said, No, 1 could notdo that. After this conversation 
between me and Henry it was said he was living there; that if he 
had the privilege of selling that farm if he could realize more than 
$55,000 he could have it. That was the reason that he claimed to 
me to take part of the farm and mortgage the other might embar- 
rass the sale of it. I said to him if he had an opportunity to sell 
there would be no trouble; that my brother would release that so 
they could sell; that I could not recommend him taking a mort- 
gage on the farm without taking the whole of it. 

@. How much was the farm estimated to be worth ? 

A. $75,000. I could not see it in that light. It was a very fine 
place. 

Q. What was the result of the interview? State whether, as a 
matter of fact, your brother did take a mortgage on that farm. 

A. He did; the November following. 

Q. For what amount? 

$12,000. 


Cross-examination by Mr. Goupy: 


Q. Was there a note. given for $12,000? 
A. Yes, sir. 
Q. When did it become due? 
652 A. Well, really I cannot tell. I did not draw the papers. 
Q. How long was the loan proposed to be made for? 
A. I think it was five years. 
Q. Has the indebtedness been paid or any part of it ? 
A. Not that I know of. I presume they paid the interest on it. 
I do not know how much. 
Q. Have you any personal knowledge of its being paid? 
43—168 
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A. No, sir; it may have been all paid for all I know. 

Q. You have no personal knowledge of the time you were at tlie 
farm ? | 

A. No, sir; I have not seen the mortgage since. The mortgage 
was not made by me. 

@. What was the date of the mortgage ? 

A. It was November, 1875, 1 think. I do not remember the date. 


Signature waived by agreement. 


FLORENCE M. Fox, a witness produced and sworn, testified as fol- 
lows :. 
Direct examination by Mr. Woop: 


Q. What is your name? 
A. Florence M. Fox. 
Q. Where do you reside and what is your business ? 
633 A. I live at Norwood Park; business, real estate. 
(. How long have you been in the real estate business ? 

A. About eleven years. 

Q. At any time within the last year have you negotiated the sale 
of lot 2, in block 20, Bushnell’s Addition to Chicago, Illinois ? 

A. I have. 

Q. Was the sale of the property effected through you ? 

A. It was. . 

@. For whom did you act? 

A. I acted for Mrs. Goodwin. 

Q. Mrs. Kate Goodwin ? 

A. Yes, sir. 

Q. What did you sell the property for ? 

A. I sold it for $182.50 per foot—$6,625. | 

@. About what time was this sale made? 

A. I have forgotten the date of it; some time early last fall or | 
summer; I do not renember the date. I can look that up by look- 
ing in my book. 

Q. Was it last spring or last fall ? 

A. It was along early in the fall or late in the summer some time. 

@. Are you acquainted and were you at that time acquainted with 
the value of property north of La Salle street, in the vicinity of this 
property ? | 

A. I was. 


®. What was the value of this lot? 7: 
634 A. I put that at about that value—$132.50 per foot. I | 
know at the time all real estate men said I had an extra sale. be 
@. You consider you sold it for its full value? | 
A. I do. 


Cross-examination by Mr. Goupy: 


Q. Were you acquainted with that lot in 1869? 
A. No, sir; I think not in 1869. 
@. How long have you been in the real estate business ? 
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A. About eleven years. 

@. Did you not. know what its value was in February, 1869 ? 

A. No, sir; I did not. 

Q. At the time you made that sale, as the agent of Mrs. Kate 
Goodwin, did you know of the pel ndeney of the suit in which you 
are now testify ing ? 

A. I knew there was a suit; I did not know it was anything in 
regard to the lot; I thought it covered the farm. 

Q. You knew this suit was pending ? 

A. Yes, sir. 

Q. How did you get that information ? 

A. I got that of Mrs. Goodwin; I got an idea of it from Fox 


Q. You say Mr. or Mrs. Goodwin ? 
A. Mr. and Mrs. Goodwin both. 
635 @. Did not I. Willard Fox tell you at that time that the 
lot should not or ought not to have been sold? 
A. I do not know that he told me that it ought not to have been 


Q. He asserted his claim to the lot at that time? 

A. Certainly ; he always claimed the lot. 

. That was done before the sale to Mrs. Smith ? 

A. Yes, sir. I do not know but the sale of that lot was along in 
the spring—in April. I have forgotten just the date; I thought I 
had the dates. 

Q. Who did you conduct your negotiations with in making the 
sale; who was the other party ? 

A. [I made the sale through Mr. Rozet. 

Q. Did you see Mrs. Smith in person ? 

A. I did not; I never saw her in my life. 

@. Or Mr. Smith? 

A. I did not. The sale or trade was made with Mr. Rozet. 

@. Acting for Mrs. Smith? 

A. Yes, sir. 

Q. Did you tell him this suit was pending ? 

A. Yes, sir. He knew at the time I told him it did not affect the 


Q. You told him such a suit was pending and that Mr. I. 
636 W. Fox asserted claim to it? 
A. No, sir; I never told him there was any claim to this 

lot. 

Mr. Woop: You said you told him it didn’t affect this lot. 

A. Yes, sir; he asked me about that; also Mr. Perkins. 

@. Did you tell Mr. Perkins ? 

A. I told him that it didn’t affect this lot, as I understood it. 


Signature waived by agreement. 


The defendants in the original bill and the complainants-in the 
cross-bill also offered further evidence, heard by the master, as fol- 


lows: 
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The deposition of I. Willard Fox, taken on the 9th day of Febru- 
ary, 1880, which is as follows: 


637 In the United States Circuit Court, Northern District of I[l- 
nois. In Chancery. 


Kate W. Fox 
vs. 
I. WintArRD Fox and ELEANOR C. Fox. 


Testimony of J. Willard Fox in behalf of the defendants in the 
above cause, taken before Mr. M. H. Dement, notary public, in 
the city of Chicago, on the ninth day of February, A. D. 1880. 


Witness being duly sworn testified as follows in answer to ques- 
tions by Mr. McDarp: 
Mr. Wood objects to the testimony here taken as incompetent. 


Mr. McDarpb: 


Q. Mr. Fox, do you remember of the circumstance of Henry W. 
Fox bringing out a lot of glass, which he tried to sell at Milwaukee 
and other places, while you were engaged in the glass business here? 

Objected to as having been gone into before. 

A. Yes, sir; I do. 

Q. Who did he go and try to sell it to before he went back home? 

A. He went to Lewis, Page & Co.—the firm was at that time 
and different places in Chicago, and also at Milwaukee. 

Q. What did he do with that glass? 

A. He turned it over to me to sell for him on commission. 

Q. Did you buy that glass of him? 

A. No, sir. 

Q. Was there any difference in that arrangement from any 
638 of the other glass that you had of Fox & Co.? 
A. No, sir. 

Q. I wish to call your attention to the circumstances connected 
with the signing of a certain contract or agreement which is at- 
tached to the complainant’s bill of complaint in this case. You 
have already stated that you objected to the signing of it. Is that so? 

A. Yes, sir. 

Q. Before the statement was already prepared did you have a 
conversation with Samuel H. Fox about it? 


Objected to as going over the same ground again. 

A. Yes, sir; a great many times. 

@. You have stated in your deposition that this statement of a 
pretended account, which he exhibited, that you objected to and 
declared was not right ; do you remember of so testifying? 

A. Yes, sir. 

@. What was the first proposal that he made; did it include hav- 
ing any paper drawn—any kind of a paper? 

A. No. 
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Q. What did he say with regard to that? 
A. He wanted me to turn over to him all the property I had, in- 
cluding everything. 


Counsel for plaintiff objects to all conversations upon the ground 
that they became merged in the instrument when it was executed. 


@. Now, what statements did he make to you in regard to the 
reason that he wanted this contract executed and your farm and 
this property conveyed to him? 

A. He wanted me to turn over all the property to him, without 
anything to show for it, and I objected to it because he might be 
taken away and I would have nothing to show for it. That was 

the ground. He asked me if I could not trust him. I 
639 told him I didn’t know whether I could or not. I had 

trusted him so far that I thought it was about time now to 
have the thing so that I could have something to show for what I 
had done, and I objected to it. Then they drew up this paper and 
I objected to signing it. 

Q. What representations did he make to you? What did he say 
he wanted it for? 

A. He wanted it to show more to the parties down East. He was 
pretty hard up himself, and he had represented there to the bank 
that he had considerable money out here and that he would do so 
and so, and he wanted this to show, and at the same time benefit 
himself. He wanted not only to help me but himself. He thought 
it would help me and help him, and he wanted it so that he could 
show this deed and to place a mortgage upon this property—really 
more for his benefit than 1t was for mine. 

Q. Did he say anything at that time about the character of the 
agreement, whether it was to be a matter of form and temporary in 
its character or not? Just state what he said in that regard. 

A. Well, what he drew we did not sign. You see this thing was 
going along for a month. | 

Q. I want to know what he said with regard to the character of 
the document, as to what effect it would be upon you, or whether 
you were to have it released ? 

A. Why, it was not to injure me and it should be returned back 
to me again within a reasonable time. 

Q. That is,the farm and the La Salle-street property ? 

A. The farm and the La Salle-street property ; not only that, but 
he wanted the lake put in, which I objected to. 

Q. What did he say‘with regard to the matter of its temporary 
character or otherwise? State as near as you can recollect the sub- 
stance of what he said in that regard in order to induce you to 

sign it. 
640 A. Well, he was to raise the money on this to pay up this 
50 cents on the dollar, and, at the same time, as the glass 
that he had here was a refuse lot and could not, of course, be dis- 
posed of readily for cash, and that he was owing something down at 
the bank, and by this means he could benefit himself.’ 
Q. Make a showing of assets? 
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A. Yes, sir; that was the understanding. 
Q. Was that statement made before the agreement was signed ? 
That was before the agreement and after the agreement. He 
talked on this thing for a long while before I would consent to any 
such arrangement. I wanted a strict settlement. I didn’t believe 
in that. way of duing business. 

Q. Did he state to you that he had made any representations to 
the bank at the East or any parties East ? 

A. Yes, sir; atthe bank; that he was owing the banks that and 
it would help him out. 

Q@. Did he state that he had made representations to the bank as 
to having interests here? 

A. Yes, sir; he was owing large bills for coal, soda ash, and to 
the bank; and he had borrowed some of it, not only of the bank 
with which he was doing business, but he had borrowed some at 
Utica peor ~— at Syracuse. 

Q. I will ask you whether you vensesalias of his saying anything 
about that nothing should be known with regard to this matter ? 

A. Yes, sir. 

Q. State what he said in that regard. 

A. He said that there should not anyone know it. Says I, “I 
don’t want any such thing te go down East.” He said no one 
should know it at all except among themselves, and they did re- 

port it immediately afterw ards. to my injury; told it to one 
641 Tom Day, the first one that I heard. 
@. You say that you on this occasion demanded that there 
should be an adjustment and settlement of affairs ? 

A. Yes, sir. 

Q. What did he say in that regard? 

A. Well, he would do it at another time. The object was to make 
a big showing ; that I was owing him, which was not the fact. 

Q. Was this statement which “he presented to you of a pretended 
account a statement that was agreed upon, or did you take any part 
in making any statement? 

A. I don’t know anything about it. 

Q. Well, I say did you take any part in it? 

A. I had nothing to do with anything of the sort. 

@. You say there was never any settlement made? 

A. I say there was no settlement ever made. 

@. Have you at any time since that requested him or demanded 
him to adjust these matters ? 

A. I have a great many times, I know, to him, and when he was 
here urged him. I wrote him in regard to this matter once, which 
was the second winter after the fire. I wrote him that I wanted 
this thing straightened up; that I must have some money, and he 
let me sell some glass to Palmer, Fuller & Co., and that J might 
have $500.00 of it. I told him I needec 1 a thousand 
The glass came to eight hundred and some odd dollars. I had that 
money; that was a part of what I claimed that he owed me; that 
I wanted a settlement and I would have this morey. I had got to 
have this money and could not go along sv. | 


a 
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@. You claimed that he owed you? 
A. Yes, sir. 
642 Q. And he allowed you to retain that? 
A. Yes, sir; to get about $800.00; I think it was a little more 
than that, after taking out. the freight. 

Q. The point that I want to call your attention to now is whether 
you remember, as one of the inducements to have yourself and wife 
execute these papers or conveyances, that he said anything about 
its not harming you; that you would get your property back ? 


Objected to as leading. 
A. He did. 


Q. I will ask you what he said in that regard then ? 

A. Why, he told me and also my wife that it would not harm her 
at all; that she would be all right, and both of us would be all 
right, particularly to her. At one time he said that when he was 
out to my house; also here, on the very day that we signed the 
papers, he said so when it was signed. 

Q. Also, in that connection, did he say anything about your getting 
the property back, that he would see that it was got back, or any- 
thing in that regard? And state what he said. 

A. Certainly; he said that I would have the property all back 
again. He wanted it really more for his benefit, but we would have 
a settlement and it would be all right. He never settled with me, 
and I claimed that I didn’t owe him anything, and I didn’t want 
to do it. | 

Q. Did you state to him on this occasion, when he said this, that 
you didn’t owe him anything? 

A. Certainly. 

Q. In the presence of your wife? 

A. I presume I have with several others. I know I did with my 

wife, and it was talked over in the family, and so understood 
643 ever since; and he has been out there and put it off, I think, 

for his own good, because he carried a mortgage there for a 
long time and could not pay it. I have some letters showing those 
facts, I think, sonewheres, but they may be burned up. 

(. Mr. Merritt in his deposition states with regard to this statement 
made in 1869, which purported to show a certain balance of in the 
neighborhood of $40,000.00, that that was furnished from the books 
of Fox & Co., and I think he states that you presented it. Now, I 
will ask you to state whether you had anything to do with putting 
any such statement upon your books, if it was put upon your books? 


Counsel’s stating what another witness has sworn to is objected to. 


A. No, sir; never. 

Q. Well, do you remember about the statement of Merritt in that 
regard ? 

A. I do. ’ 

Q. Do you remember about the time that this statement was 
brought up here from the books of Fox & Co.? ; 

A. Idon’t know anything about it. It was put upon my books 
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without my knowledge or consent, in any shape or form, when he 
got possession of the store. That was the time he putit on. It was 
put on; I know that. I have heard of it since. 

@. You saw the exhibit which was attached—you have been 
shown that exhibit? 

A. Yes, sir; I know that that was put on the books. My recol- 
lection is that it was all put on in one handwriting, the same day. 
It didn’t look like Merritt’s writing. I think it was not Merritt’s 
writing. It was put onto a book about that size (indicating a me- 

dium-sized ledger account book). | 
644 @. Was it ever entered up generally on the books? 
A. No, sir. 

Q. What was it put on? 

A. On a book like that, all by itself—one bill right after another. 

@. Does your ledger show any such statement ? 

A. I presume it might, from his statement. I don’t know anything 
about it. 

@. Well, do you know? 

A. No, sir. 

@. Did you ever have any such thing? 

A. No, sir; not by my authority at all. That was when he made 
up this account. He took possession of the store as his own, really, 
you might say, because lhe claimed that he had glass in there and 
the like of that. 

Q. Did he say anything to you about, when he came out here on 
this occasion in 1869, the owning of this property? What did he 
say In regard as to his owning the glass here and owning the store ? 

A. Well, of course, he claimed it was his, and he had a right to do 
with it as he had a mind to. 

(. Did he state that to you? 

A. Yes; I had got to doas he said. He had an idea of his way 
of doing it and he just ruined me by doing that way—that was all 
there was of it—for the benefit of himself. 

. Have you made a demand upon him to convey this property 
back to you from time to time during those years—that you wanted 
your farm ? 

A. I wanted it, ves, sir; I waited for a settlement. Of course, if I 
owed him, I wanted to pay him and if I didn’t I wanted my money. 

I claimed that he owed me all this time. I wanted to have 
645 a settlement and he never would make one. He took the 

papers away and he would not even show them tome. I 
claimed that after showing it to these men he should give mea 
showing—let me see the papers. I wanted to know what he had 
done and all that, and he refused to do even that. He never showed 
them to me. 

Q. In making these statements and conveyances did you rely 
upon his representations that he made to you? 

A. Of course. 1 always had done so without any words. 

Q. Well, I say on this occasion when you signed these papers and 
made this conveyance did you rely upon his representations that he 
would do as you have stated ? 
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A. Yes, sir, for I certainly would not have done it if I had not. 
I felt I was doing wrong when | did it, and I think so yet. 

Q. Do you remember of an occasion when a man by the name of 
House was present? 

A. Yes, sir. 

Q. What took place at that interview? When Mr. Samuel H. 
Fox presented a paper to you of any kind — what you said. 

A. He did not present any statement at that time. ‘The state- 
ment was presented before. At the time of the signing of those 
papers Mr. House was present. 

Q. Well, Iam talking about the time that Mr. House was pres- 
ent; what was said. 

A. On that occasion I don’t know that I could state the particu- 
lars. I know the thing had all been talked. over before. Every- 
thing had been talked of before. They were in there to sign the 
papers. I objected to signing them even then and claimed that it 
was not right, that I didn’t owe him anything, there before House 

and before the others, but they whispered and talked to- 
646 gether. Sam. would call me out and call my wife out, and 
he had promised her wonders, 

@. He made promises to her? 

A. Yes, sir; to her, of wonders. She would not sign it for a long 
time and I would not, and finally she got me to sign it. That is 
the way it was—Sam.’s representations to her and what he repre- 
sented to me. 3 

@. You then state here, do you, Mr. Fox, that he represented to 
you that he wanted this conveyance made for the purpose of mak- 
ing a showing to the East; also to protect his interests in other re- 
gards t 

A. Certainly I do. 

Q. At a time when you didn’t owe him anything, on a fair bal- 
ance or statement of account, at all ? 

A. I didn’t believe I owed him a dollar more than what would 
be his when the glass was sold. It was his own glass. I didn’t owe 
him. It was there, but it was his, and the goods was his. That is 
the reason I telegraphed immediately when the suit was commenced 
by the bank—to prvtect himself, not for me. He came up there 
and then he went to work and kept open there for two months and 
fooled around. My idea was for him to go on and sell the goods 
and dispose of them—to sell his goods and not take the course he 
did. He wanted to keep that store up so as to have a sort of outlet 
for his goods, provided it would pay him; but if it didn’t, then it 
was another thing. That was the idea that he wanted carried out. 
When we come to carry it out Uncle Ethan wrote him and I wrote 
him that the thing was not paying. We had figured it up and it 
was not paying, and he had better close it up. That shows that he 
had the charge of it. 

Q. In an answer given to a question put to Samuel H. Fox, 
647 which your attention has been called to, I believe he says that 
you didn’t know about the sale of the La Salle-street property 
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by him, but that you knew of it afterwards. Did you ever approve 
or agree that that sale should have any effect with anybody ? 

A. No, sir. 

@. With regard to the farm, when the sale was made of the farm 
by 8. H. to Henry W., did you authorize or in any way approve or 
sanction it in any manner whatsoever? , 

A. Not at all. 

Q. Was it done with your knowledge? 

A. Not at all. 

@. Was it done with your consent? 

A. No, sir. 


Counsel for plaintiff objects to all the foregoing testimony. 


Q. In the deposition taken by Samuel H. Fox, in Chicago, some 
weeks ago, he stated that all of this glass, which includes these transac- 
tions for which this suit is brought, was sold to you from the com- 
mencement to the end was actual sales made to you. J want you to 
state whether that was true or not. 


Objected to as being a mere statement of what he has already 
sworn to. 


A. That is not true; there isnotruthinit. I alwayssold it upon 
commission. It was so understood by him from the first to the last. 
It was never no other way. The glass was brought here, and the 
reason he came up here was to protect his own interests. I never 
had it any other way—not only the glass that I had on hand of 
his brand, but the glass that came from Pittsburgh. I was author- 
ized through Samuel H. Fox to take the money to purchase that 

glass for their benefit, so they could send the big glass on 
648 here. That is one reason that, consulting with him, why I 

went into paints and oils, too. It was all done through him 
and for his benefit. 


Cross-examination by C. H. Woop: 


Q. When did Henry W. Fox come out here with glass to sell at 
Milwaukee? 

A. He was out here two or three times. I can’t fix the date. 

Q. When is the time that you refer to in your deposition ? 

A. That was the lot of glass—the two thousand and odd boxes. 

Q. When was it? 

A. 1 think that was in 1865. 

Q. Where were you then doing business? 

A. I did this upon the dock. 

Q. Is it, then, the same lot of glass as to which you have testified 
in your previous deposition as having been turned over to you upon 
the dock, and from which you made sales for awhile? 

A. That was one lot, and then there was another lot that he 
brought up the canal, sold what he could out of it, all the best sizes, 
and the like of that, and that was landed on the dock afterwards, 
That was while I was in the Washington-street store. 
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Q. What became of this glass that you are now talking about as 
glass that Henry W. Fox tried to sell in Milwaukee ? 

A. Well, I sold it out; some of it remained—some of those odds 
and ends remained probably until the last end. 


Mr. McDarp: 


@. And was included in this glass on hand in 1869? 

A. Yes, sir; some of that. You see it was odds and ends—a lot 
of small double thick in it and odd sizes. That was what I was 

working off mostly. When they could not sell these fresh, 
649 = good sizes, why I got some of them. 
(. Then there was more than one occasion on which he 
turned over glass that was brought out here ? 

A. Yes, sir; that has been spoken of before; a lot that came up 
on the dock I paid $250.00 charges, I think it was, and that lot of 
glass he wanted me to dispose of as quick as I could and not take 
it into the store, and I did — part of it and the balance of it went into 
the stock, so they could not sell it. The money was sent to them for 
what we sold; I paid the charges, and it went right alongin. I never 
got a dollar for charges, any more than in the stock there ; that was 
paid out of the store. He took a canal-boat load of glass and came 
upon the canal. When he got to Buffalo he shipped the odds and 
ends to me and I sold ail I could. 

@. Well, they have charged you in this pretended account with 
part of that glass. , 

A. It was all put in to me. 

Q. The same as they did the rest of the stuff? 

A. Certainly, all the same; and when we came to wind up the 
balanee, why they had charged me more than what [ got for it, and 
I had to stand all that thing—breakage and everything else. 


Signature waived by agreement. 
(Endorsed :) ——. 


650 The third deposition of Robert B. Merritt, taken May 11, 
1881, which is as follows: 


651 Circuit Court of the United States, Northern District of Illinois. 
In Chancery. 


Kate W. Fox 
Us. Original Bill. 
I. WILLARD Fox et al. 


and 


I. WILLARD Fox eé al. 
vs. Cross-Bill. 
Kate W. Goopwin eé al. 


On the eleventh day of May, 1881, at 12 0’clock noon, at my office, 
No. 52 William street, New York city, pursuant to notice, there ap- 
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peared before me W. C. Goudy, Esq., counsel for said I. Willard 
Fox, and W. T. B. Milliken, Esq., of counsel for said Kate W. Good- 
win, and proceedings were thereupon had as follows: 


The deposition of Robert B. Merritt, a witness of lawful age, pro- 
duced, sworn, and examined on his corporeal oath, on the 11th 
day of May, 1881, at the office of Charles P. Latting, No. 52 Wil- 
liam street, New York city, by me, Charles P. Latting, a special 
examiner, duly appointed by an order, dated May 7th, 1881, is- 
sued out of the circuit court of the United States for the northern 
district of Illinois, and to me directed, as such special examiner, 
under the amended sixty-seventh rule, in equity, of the Supreme 
Court of the United States, to take proofs herein and to report the 
same to the court. 


Ropert B. Merritt, a witness called on behalf of I. Willard Fox, 
being duly sworn, testified as follows: 


652 Q. What is your name and residence? 

A. My name is Robert B. Merritt, and I reside at Do 
you want to know where I reside to-day or where I will reside to- 
morrow ? 

Q. Well, give them both, if there is any question of it. 

A. I reside at 366 West 32d street to-day ; to-morrow I shall move 
to 245 West 38th street. 

Q. Were you formerly in the employ of I. Willard Fox; and, if 
so, in what capacity, and for what period of time? 

A. I was in the employ of I. Willard Fox, in the capacity of book- 
keeper and cashier. JI was employed at 203 Lake street, in the city 
of Chicago, and at 94 Washington street, in the city of Chicago. 

@. When did you enter his employment? 

A. In May, 1867. 

Q. When did you commence performing the duties of book- 
keeper ? 

A. When we moved to No. 94 Washington street I took entire 
charge of the books. 

@. What time was that? 

A. It was in July or August, 1867; I am not positive as to the 
date; it has been so long since. 

Q. Before you took charge of the books—after the first of May, up 
to the time you were with him there—what did you do for him dur- 
ing that time? 

A. I was with him in the capacity of book-keeper and cashier. I 
handled the cash and took the books and entered the accounts and 
charged the goods that went out, and performed the duties of a book- 
keeper and cashier. 

Q. I refer to the time before you moved from 94 Washington 
street. 


A. Before? 
Q. Yes. 
653 A. I was then, [ might say, in the capacity of a clerk. 


Mr. E. 8. Fox had charge of the books and I made out the 
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accounts and invoices and assisted him in a general way in closing 
up the books at No. 205 Lake street, in the city of Chicago, so as to 
get them in position, or rather to get them into condition, to trans- 
fer them to 94 Washington street—to transfer them to another set of 
books. 

Q. Who did you say had charge of the books before you did ? 

A. Ethan 8S. Fox. 

Q. Up to what time did you have charge of the books? 

A. I continued in charge of the books until February, 1869. 

. Were you in the store after that time? 

A. I was. 

Q. What did you do then? 

A. Well, I assisted Mr. E. S. Fox in making up the accounts and 
closing up the old accounts and giving him some explanation as to 
the books. I also occupied a part of the store for safes—iron sefes. 
I was the agent of the Union Safe Company of Cincinnati, with my 
brother-in-law, William P. Fowler, under the firm name of Merritt 
& Fowler. 

Q. In a former deposition, in answer to the last interrogatory, you 
stated that an account which was attached to your deposition as 
“Exhibit A” did not represent the true indebtedness between Fox 
& Co. and I. Willard Fox. Why did you make that statement ? 


Mr. W. T. B. Miniiken: I object to this question on the ground 
that it assumes he has made a deposition and has made a statement 
in it. 

Question withdrawn for the present. 

@. Was your deposition formerly taken in this case? 
654 A. Yes, sir. 
Q. Once or twice ? 

A. Twice. 

Q. In the answer, I[ believe, to the last question, the cross-inter- 
rogatory in the last deposition, you stated that an Exhibit A, at- 
tached to your first deposition, did not represent the true indebted- 
ness of I. Willard Fox and Fox & Co. Will you please give your 
reasons for making that statement ? 


Objected to by Mr. Milliken on two grounds: First, that it is 
secondary evidence, even if he did swear to certain things in that 
deposition, but it is still worse in this case. It is alleged by the 
question that he did make it, and besides that it 1s a question re- 
specting his reasons for making a statement which is inadmissable. 
I make the objection on both grounds: First, that it is an assump- 
tion that a statement was made; and, secondly, that if it were a 
statement of what the books contain it would be secondary evi- 
dence ; the deposition itself should be produced as to what it con- 
tained ; and, third, that the conclusion which the question seeks is 
inadmissable as a reason for stating it. 


Q. Now, you can answer, Mr. Merritt. 
A. I did so state that it does not show the true indebtedness of I 
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Willard Fox to Fox & Co. It was not the intention of that state- 
ment as I understood it. 

Mr. MILuIKkEN: I move to strike out what the intention was or 
was not. 

@. Now, go on with your answer. 

A. Let me say one word. I would explain my reason to the court 
so that it would understand me exactly. I cannot go to Chicago, 
and I want my evidence to go down just as plain as possible. 


655 Mr. Miniiken: I object to that, and I move to strike it out 
as immaterial. Now, proceed, Mr. Merritt. 


A. The transaction at Chicago was between two brothers. It was 
not said to me by either of the parties to my recollection, either 
Samuel H. Fox, or I. Willard Fox, or Henry W. Fox. It was not 
said personally to me, but a man in the position of book-keeper and 
cashier knows or can assume for what reason those accounts were 
entered. I know of my own knowledge, or I am perfectly satisfied 
in my own mind, why they were there. 


Mr. MILLIKEN: I move to strike that all out. I move to strike 
the whole answer out after the word “ but.” 


Q. What was the whole amount “4 the inventory of tes goods 
taken near the Ist of February, 1899, including the notes and ac- 
eounts which were due ? 


Mr. Minuixen: [ object to that as secondary evidence. ‘The in- 
ventory will show what the whole amount was. 

A. The inventory of the stock and fixtures—I mean by the stock 
the glass, paints, oil, and brushes, and good accounts—amounted to 
between $62 000 and $63,000. I do not believe it would vary $500 
elther way. It has been 12 years ago. 

Q. Of that amount how much consisted of notes and accounts? 

A. Between $12,000 and $15,000. 

Q. How much of it consisted of glass belonging to Fox & Co. 
coming from Durhamville? 


Mr. MitiiKen: [| object to these questions as to the contents of 
the inventory. I object to that nih sania as assuming that any of it 
belonged to Fox & Co. 


656 A. I should say about $33,000. I should not think that 
it would vary $1,000 either way. 

Q. What did the remainder of the inventory, besides the Dur- 
hamville glass and the notes and accounts, consist of ? 

A. It consisted of some Pittsburgh class, paint from Pittsburgh, 
brushes from New York, and some colors from the Hampton Paint 
Co. 

Q. What amount of the notes and accounts were good ? 

A. I think that all of them could have been collected. There prob- 
ably was an account of about $900 that was in doubt in my own 
mind at the time. I remember that particularly. 
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Q. Do you know whether it was collected or not? 

A. I do not. 

(. Did i. Willard Fox have the management or charge of the 
business after the time of the levy by the First National Bank on 
the stock ? 

A. Not after. 

Mr. MiniikENn: I object to that question as assuming that there 
was a levy by the First National Bank. 


Q. Who had the charge of the stock ? 

A. Ethan 8. Fox. 

Q. For whom did he act? 

A. For Samuel H. Fox and Fox & Co., under the orders of Sam- 
uel H. Fox for the firm of Fox & Co. 

Q. Was money collected and received in the course of the busi- 
ness ? 

A. It was. 

Q. In the course of the business after that transfer, | mean. 

A. Yes, sir. 

Q. Was there any bank account kept ? 

A. There was. 
657 (. In whose name was that kept ? 
A. I think E. 8. Fox kept it, in the name of Fox & Co. 

@. Are you sure about the name it was kept in ? 

A. I am pretty positive in regard to the name. 

Q. Who had charge of the bank account ? 

A. Ethan 8. Fox. 

Q. Do you know who sold the store fixtures ? 

A. I do. 

Q. Who was it ? 

A. Samuel H. Fox. He told me so himself, and I can give you 
the words he used. 


Mr. Mituiken: I object to that, and [ move to strike out what 
Samuel H. Fox told the witness. 


-Q. State what he said. 
Mr. MILuikEN: I object to what he said. 


A. I was at the back part, and there was a private office in front, 
and the book-keeper and cashier was about the centre of the store 
at No. 94 Washington street, and I was then posting books when he 
came back and passed on. Whether he came directly to me or not 
I could not say. He stopped and spoke to me through the glass 
window, and said: “I have made an excellent trade for these fixt- 
ures. I sold them for $500.00 to the Cleveland Paper Co.” 

Q. When was the store finally wound up? 

A. December, 1869. 

Q. At that time how much was on hand ? 

A. I eould not state that, because at that time I was not in the 
store in any capacity. I was immediately opposite in the firm of 
Merritt & Co. 
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Q. Do you know who closed the business—who made those 


A. Samuel H. Fox. 
658 @. Was he in Chicago at that time? 
A. He was. 

Q. Was the stock replenished after the sale of the store had been 
transferred, about the first of Feb’y, 1869, prior to its final winding 
up; in December, 1869? 

A. There was glass shipped on by Fox & Co. 

@. Do you remember about the amount? 

A. I do not. 

Q. ‘To whet address was it shipped ? 

A. I noticed the marks on the boxes. It was “F.” in a diamond 
instead of “I. W.F., Chicago.” I didn’t see the bills of lading or 
invoices. 

Mr. MiniikeNn: I move to strike out “instead of I. W. F.” 


Q. How had the glass which had come before that time been 
marked ? 

A. I. W. F., Chicago. 

Q. Was there more than one account on the books of I. W. Fox 
with Fox & Co.? 

A. No, sir. 

Q. Was there anything on the account on the pages of the book 
to indicate the nature of the business between them ? 

A. There was not. 

Q. How was the account headed ? 

A. It was headed in the usual way of a ledger account—* Fox & 
Co., Durhamville.” The left had a debit, the right hand a credit of. 
The invoices received were entered to the credit side of the account, 
and the cash on other articles charged to Fox & Co. were on the 
debit side. 

(. Was there any entry on the books showing the discount that 
had been made from the list prices, or was it entered on the book as 
the result after the discount bad been deducted from the list 

orices ? 
659 A. It didn’t appear on the journal or the ledger. It ap- 
peared merely on the invoices. 

@. Do you recollect what deductions were made ? 

A. There was the usual discount on the glass at the time of the 
shipment, called “the Pittsburgh discount.” 

@. What was, in fact, the nature of the business? Was it a sale 
or on commission ? 

A. On commission. 

@. Did you make out a statement of account between Fox & Co. 
and I. W. Fox covering the period of time from May, 1865, down to 
the first of August, 1867, a copy of which has been attached to Sam- 
uel H. Fox’s deposition ? 

A. No, sir; I did not. 

Q. Did you make any other statement of account except that 
which is attached to your former deposition as “ Exhibit A?” 
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A. None that I remember of. 

(. When did you make that account out ? 

aA. I think it shows the balance on the Ist of February, 1869. 

Q. Well, that don’t quite answer my question. Do you mean to 
say that you made it out the Ist of Feb’y, 1869” 

A. Well, I did not make it out on that day, but 1t shows how the 
accounts and everything stood up to Feb’y Ist, 1869. 

@. How soon after that did you make it out ? 

A. It has been so long ago that Iam not positive as to the exact 
time, but had a statement been rade after the lst of March it would 
have shown it up to the 1st of March, so it must have been made in 
February. 

@. What did I. W. Fox have to do in the way of the control or 
management of the business after the time the store was levied on? 

A. He had no control of it. He merely advised and con- 
660 sulted with E. S. Fox, who was placed in charge by Samuel 
H. Fox. 

@. Do you know of his receiving any of the proceeds of the busi- 
ness after that time? 

A. I do not know. 

(). Were you in position to have known if he had received any 
money on the collection of accounts or from sales in the store? 

A. No, sir; because E. 8. Fox had charge of it. 

Q. Was Samuel H. Fox in Chicago when you made out your 
paper marked “Exhibit A?” 

A. I could not say positively whether:he was or was not. 

Q. At whose request was the “ Exhibit A” made out ? 

A. I don’t think anybody requested me to make it out. I have 
no recollection of any one particularly requesting me. 

Q. Do you know whether or not that paper was exhibited about 
that time to I. Willard Fox ? 

A. Not from my own personal knowledge, because I did not pre- 
sent it myself, but I understood very distinctly that Samuel H. Fox 
presented it to I. Willard Fox in the front private office. 

Q. Do you know of any settlement being made between Fox & 
Co., representative of Samuel H. Fox, and I. Willard Fox at that 
time ? 

A. I have no personal knowledge of any. 

Q. Are you in a position to have known it if there had been a 
settlement made at that time? 

A. I was. You have reference to the book accounts settled, have 
you not ? 

Q. Yes, sir. ; 

A. Yes: at that time I was in a position to know if there had 
been a settlement. 

Q. Who made the computations of interest that were entered on 

the books ? 
661 A. They were made at Durhamville, New York. 
Q. Do you know whether or not those computations as 
entered included interest on interest ? 
A. They did. 
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Q. In what way were computations made? 
Question withdrawn. 


Mr. Goupy: That is all I have to remark. 


Cross-examination by Mr. MILLIKEN: 

Q. What is your present business, Mr. Merritt ? 

A. Iam a clerk. 

(). Clerk for whom ? 

A. New York Central and Hudson River Railroad Company. 

(). Located in New York ? 

A. Yes, sir; Thirty-third-street station, New York Central freight 
station. 

Q. There was a question asked you with reference to the discount 
which was allowed on glass received from Fox & Co. Were you 1n 
the habit of entering invoices in an invoice book—copying them? 

A. Not in an invoice book; no, sir. 

Q. Did you have any in any book ? 

A. The invoice book of the store? Yes; of all glass on hand 
which we took invoices in of the store. 

Q. When you got a bill of goods you received invoices with them, 
did you not? 

A. Yes, sir. 

Q. And did you copy those bills into a book called an invoice 
book ? 

A. No, sir. 

Q. Did you copy them into a journal ? 


A. I did. 
662 Q. When you copied them into a journal did you copy the 
items? 


A. I did of the number of packages. 

Q. Did you copy them literally ? 

A. Yes, sir. 

@. Did not those invoices contain a discount on the face of 
them ? 

A. From the reguiar price-lists, certainly. 

Q. That discount was specified on the face of the invoice ? 

A. It was. 

Q. Did you copy that also into your journal ? 

A. Yes, sir; I think that also appeared, because it will have to. 

Q. It did appear on your books? 

A. Yes, sir. 

@. And you are mistaken when you say it did not appear on 
your books? | 

A. It did not appear in the invoice book. You asked mea ques- 
tion about an invoice book. 

Q. The question asked you was whether that discount appeared 
in your books, and you said it did not. 

A. It is not in the invoice book. It appears in the journal, but 
not in the invoice book. 

@. You stated in your direct examination that the discount did 


ed 
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not appear in any of the books, but that it appeared on the invoices 
themselves. Now, I say, then you were mistaken in that statement, 
were you not? 

A. The discount does not appear on the ledger. 

Q. I have not asked you that question at all. 

A. [ say, speaking of the ledger and the manner that the account 
was kept, the invoice was entered on the journal “ Merchandise to 
Fox & Co.” Under that was the copy of that invoice, so as to show 
why that entry was made there. 

Q. You are not helping anybody at all; you are only tak- 

ing up time. You have stated that before. Now, if you did 
663 state before that none of the books of I. W. Fox contained 
the statement of the discount, it was a mistake, was it not? 

A. Of course, it was, if I said any such thing; but I did not in- 
tend to say any such thing. The ledger does not show it. 

Q. What other house did I. W. Fox purchase glass of or receive 
glass from ? 

A. Milling, Estep & Co., of Pittsburgh. 

Q. Were those goods from Pittsburgh purchased or taken on com- 
mission ? 

A. Purchased. 

Q. Did the firm sell any goods on commission except those which 
you say they received from Fox & Co.? 

A. That is all. ; 

Q. All the rest of their business, then, was a purchase entirely ? 

A. Yes, sir. 

Q. You said that the goods were marked after a certain period. 
How do you say they were marked ? 

A. After a certain period? 

Q. Yes. 

A. F in a diamond. 

Q. Now, prior to that time you say they were marked “I. W. F.” 
or “I. W. Fox & Co.?” 

a. a: 

Q. And you said also that they were marked “ I. W. Fox & Co.?” 

A. No, sir. 

Q. If you did so state, that was incorrect, was it ? 

A. Yes, sir; I told them to leave of the letters “o x” off. 

@. You had your memory a little confused in regard to what the 
mark really was when you said it was “I. W. Fox & Co.?” 

A. No, sir; it was a mistake of the lips, because I know how the 
goods were marked. 

Q. Now, in regard to the collectable amounts which ex- 

664 isted at that time, how did you arrive at a knowledge of 

the character of those accounts; what is the basis of your 
judgment in regard to that; how did you make it up? 

A. From my knowledge of the business at that time. 

Q. Do you recollect the items of those accounts ? 

A. I do not; no, sir. 

Q. Do you recollect the firms or persons who were the debtors in’ 
those accounts—all of them? 
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A. Not all of them ; no, sir. 

Q. Well, can you tell me the names of a number of them ? 

A. I can tell you the names of the two doubiful accounts. 

@. I do not speak of doubtful accounts; [ask you of accounts ; 
can you tell me the names? 

A. I can tell you the names of two, I think. 

@. Can you tell me the names of any others? 

A. No, sir; I only know the first name of the firm; that is all. 

Q. When did you form your judgmentin regard to these accounts? 

A. At the time. 

Q. Was that part of your business ? 

A. It was. 

(. Did you decide who should have credit ? 

A. I did not. 

Q. In what respect was it part of your business to determine that? 
Did you sell? 

A. Sometimes I sold, and it was my business to make those col- 
lections and ascertain any knowledge that I could in regard toa 
creditor—whether he was good. I generally obtained my informa- 
tion from the commercial reports, and I judged also from the man- 
ner of his remittances and whether he would honor a draft promptly 
or not when I drew on him. 

Q. Did you know anything about the value of the assets of any of 
the firms with whom they were dealing ? 

A. No, sir; only information that I obtained from the commer- 

cial reports in regard to their capital. 
665 Q. Did you at that time know anything about the finan- 
cial condition of any of those firms except from the reports ? 

A. Not from my own personal knowledge; no, sir. 

Q. Now, do you know how long credits were standing at the time 
that the account was made up? 

A. Pierson’s account had not been settled in full for some four 
months, yet he was obtaining goods and paying now and then or 
when he made his collections from his buildings. I have reference 
to that particular account. 

Q. [am asking you now whether you know what credit there 
was existing at the time to which you refer when you say the ac- 
counts were good. 

A. The length of time ? 

Q. Yes, sir; how long before they became due ? 

A. They would become due on the first of March and along in 
April and on the Ist of April. I think there were some of those 
accounts that were sold on ninety days. 

Q. Do you know what proportion of them ? 

A. I could not state the exact proportion ; no, sir. 

Q. Now, when you speak of those do you speak of the accounts at 
the date of February Ist, 1869 ? 

A. I do. 

Q. Do you know anything about subsequent accounts ? 

‘A. Ido not after Samuel H. Fox took charge of the store. 
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Q. [do not.ask you that; I asked you whether you knew any- 
thing after February, 1869 ? 

A. No, sir. 

Mr. Mriri1ken: I move to strike out “after Samuel H. Fox took 
possession of the store” as not responsive. 


@. Were you the collector, did you say ? 
A. I was not the collector. 
Q. Well, did you superintend the collection ? 
666 A. Yes, sir. 
®. You directed the collection of accounts? 
A. Yes, sir. 
Q. Were you a pretty diligent collector? 
A. I was, sir. | 
@. Then all the accounts that were due about that time you had 
collected, had you? 
A. I had. 
@. So that there were none at the time you speak of then due? 
A. None, save Pierson’s account. 
Mr. Minnttken: When I say that I speak generally; of course, 
there may have been some small ones. 


@. How long a time prior to the Ist of February had it been the 
custom to balance the accounts each three months? I speak of it 
that way because you testitied that that was the way. How long had 
that been the custom ? 

A. Ever since I had been there. 

@. Then from the beginning it was their custom to settle their 
accounts each three months, and the balance was carried over and 
upon that interest was charged ? 

A. No settlement was made. 

Q. Well, a balance was carried over, was it not ? 

A. Yes, sir. 

@. Well, then, astatement of account was made ? 

A. A statement of account. 

Q. And when that statement of account was made that balance 
was carried each three months to the debit of I. W. Fox and interest 
charged upon it? 

A. Yes, sir. 

Q. Then the succeeding three months again ? 

A. Again. 

Q. So that there was a statement of accounts submitted between 
the parties ? 

A. Yes, sir. 
667 Q. Do you recollect how the account was kept with the 
Pittsburgh house? 

A. It was kept in the same manner as the other accounts. 

(). And interest charged in the same way? 

A. No, sir; no interest charged. 

@. Was the cash paid? 
A. It was. 
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@. The cash was paid in that case? 
A. Not immediately; it was bought on time; it was not bought 


= = 
When it was bought on time, at the end of the time the cash 


was ‘sal ? 
A. Yes, sir. 
©. As it became due? 
A. Yes, sir. 
Q. So that really there never was a balance due? 


@. As soon as it was due it was paid? 

A. Yes, sir. 

Q. That was made every three months, or just as the accounts 
run ¢ 
A. That depended on the contract with the factory, whether we 
bought on sixty or ninety days. 

Q. When it was due it was paid? 

A. Yes, sir. 

. And so there was never any interest due on it? 

A. No, sir. 

Q). About what proportion of the business was furnished by the 
Pittsburgh Company ? 

A. There was not any furnished by the Pittsburgh Co. 

Q. (Interrupting.) 1 mean the goods, of course. What proportion 
of the glass stock used by I. W. Fox was furnished by the Pittsburgh 
house ? 

A. I think Millen, Elstep & Co.’s account amounted to between 
$12,000 and $15,000. 


Q. How much ? 
A. Between $12,000 and $15,000; from the time that we com- 


menced trading with them until we closed. 
668 Q. So there was not a great proportion of the business from 
them ? 
A. No, sir. 


Redirect examination by Mr. Goupy: 


@. Do you mean to say that there were no balances struck in the 
accounts between Fox & Co. and I. W. Fox and _ interest computed 
on those balances? 

A. By Fox & Co.; yes, sir. It showed on their invoice. 

Q. You may state e xactly the way that interest was ascertained 
on each side of the account. 

A. Take it, say, asa basis of $50,000 due on the Ist of January, 
1880. On the Ist of April interest would be computed on that $50,000 
at the rate of seven per cent. per annum, and that would appear on 
the statement immediately under the $50.000; then would follow 
any invoices of shipments of glass from Durhamville to Chicago 
until it reached the end. That would be invoices after invoices. If 
there was only one invoice during the three months, only one in- 
voice would be entered immediately under the interest. ‘T hose 


al 
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would be added together; then on the credit side any ~ that was 
remitted from Chicago to Durhamville would appear. Interest on 
that would be computed, so if $5,000 was received on the 10th of 
January or any date up to the Ist of April, before the 1st of April, 
interest at the rate of seven per cent. per annum would — computed 
on that $5,000, and it would appear immediately under the $0,000. 

(. Interest on both sides of the accounts ? 

A. Yes, sir; and there would be a balance struck, so that this 
$50,000 and the interest on that at seven per cent. per annum for 
three months would form a new account with the other invoice. 

(. Commence a new account? 

A. Yes, sir. 
669 Q. W hy was giass purchased at Pittsburgh ? 

Objected to by Mr. Milliken. 

A. Beeause we could not get the sizes. We purchased those sizes 
that we could not obtain from Fox & Co. 

CHARLES P. LATTING, 


Special Examiner. 


The signature to the foregoing deposition is waived by respective 
counsel. 
CHARLES P. LATTING, 
Special Hxaminer. 
(Endorsed:) Filed. Ree’d & filed May 16,1881. Opened May 23; 
1881, for Mr. McDaid. W. H. Bradley, clerk. 


670 The deposition of Robert W. Smith, which is as follows 
In the Circuit Court of the United States for the Northern District 
of Illinois. In Chancery. 
Kate W. Fox, Complainant, 
US. | 
I. WitnArRpD Fox and ELreanor Fox, Defendants. 
Testimony taken before Henry W. Bishop, master in chancery of 
said court, Saturday, February 26, 1881. 

Present: ©. H. Wood, Esq., solicitor for complainant; W.O. Goudy, 

Esq., and H. O. McDaid, solicitors for defendants. 


Rosert W. SmirH, a witness called on behalf of the defendants, 
being by me first duly sworn, was examined in chief by Mr. Goudy 
and deposes and says as follows: 

Q. What is your name, age, residence, and occupation ? 

A. Robert W. Smith; age, 56; residence, Chicago; —, attorney- 
at-law. 


Q. In the early part of 1876 did you have in your hands 
671 any claim against I. Willard Fox? And, if so, designate the 
claim in some way. 
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A. I think about February, 1869, I had a claim against I. Wil- 
lard Fox placed in my-hands for collection. My remembrance now 
is that the claim was in favor of Schoonmaker & Co. or Schoon- 
maker & Sons—I cannot row designate the style of the firm—of 
Pittsburgh, Pennsylvania. 

Q. At that time were you acquainted with I. Willard Fox and 
Samuel H. Fox, his brother? 

A. I had seen and met I. Willard Fox a number of times; his 
brother I had never met except as I met them at interviews about 
this claim at that time. 

Q. Did you have some conversations with I. Willard Fox in regard 
to his affairs at that time? 

A. I did. 

@. What was the condition of the stock of goods and merchandise 
of {. Willard Fox at that time—that is, was it in his possession or 
was it in the possession of an officer. 

A. It was in the possession of I. Willard Fox, so far as I knew. 

Q. Do you recollect the fact that there had been a levy about that 
time in favor of the First National Bank ? 

A. Ithink there had, but I cannot recollect the particulars. 

672 Q. In any interview which you had with Samuel H. Fox 

and I. Willard Fox was anything said by Samuel H. Fox as 

to who was the owner of the stock of glass on hand in the store of I. 
Willard Fox which had come from Durhamville, New York ? 

A. Yes, sir. 

Q. What did he say? 

A. I recollect very distinctly that in presenting my bill for pay- 
ment or settlement or securement Mr. I. Willard Fox claimed that 
he was abundantly able to pay his indebtedness if he were not 
crowded. S:H. Fox claimed that he was not able to pay them, and 
gave as a reason why he was not able to pay that the stock of glass 
then on hand in the store belonged to him and noi to I. Willard 
Fox. 

Q. Did he say that it belonged to him or to Fox & Co., of which 
he was a member ? 

A. Well, I don’t recollect distinctly, but he claimed that it did 
not belong to I. Willard; that it belonged to him or to him and 
somebody else. 

Q. In those conversations at that time was there anything said 
by Samuel H. Fox or I. Willard Fox, where they were both together, 
as to whether I. Willard Fox was indebted to Fox & Co. or 

not? 
673 A. I don’t think I can recall now distinctly whether there 
was any such claim made or not. 

Q. Did I. Willard Fox make any statement, when Samuel H. Fox 
was present, as to whether or not, on a settlement, he would be found 
indebted to Fox & Co. or to Samuel H. Fox, or did Samuel H. Fox 
assert any claim as to any considerable indebtedness against I. 
Willard Fox? 

A. I recollect that I. Willard Fox claimed in those conversations 
had that he was not indebted to Samuel H. Fox & Co.; that he was 
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able to pay all his indebtedness; that he was not indebted to them 
or would not be upon an adjustment and settlement. That is my 
remembrance, and I think I am pretty distinct and clear about 
that. 

Q. If I understand you correctly, S. H. Fox was endeavoring to 
convince you that I. Willard Fox could not pay his debts, while I. 
Willard Fox asserted that he could. Is that true? 

A. Yes, sir. I recollect just how I felt about the matter, because 
I got the 1 impression that, although there was manifested a ood deal 

of earnestness on the part. of each, that it was a sort of put-of 
674 job on me to — e mesettle my debt for a good deal less than 

I wanted for it; that Mr. Willard Fox was claiming to be 
able to pay his debts a Mr. Samuel Fox saying he was not and 
claiming all the property that was there; that it was a sort of col- 
lusion between them in odger to get me to compromise my debt for 
much less than I had been authorized or was willing to do. 

Q. That was the impression that you got from what occurred ? 

A. Yes, sir. 

Q. Do you recollect whether or not Mr. Samuel H. Fox & Co. 
claimed to have a large claim against W illard Fox? 

A. I think he did; but as to that part of the matter I am not 
clear; that is my impression now. 

Q. Did you settle up your claim that you held? 

A. Yes, sir; it was settled in some way or other, I think, at a 
percentage—possibly fifty; I don’t remember now, and all means 
of information that I have in relation to it—mzy collection book and 
so on—were burned in the fire. I have not a scrap nor a letter. 

@. You have no memorandum to refer to? 

A. Not any. | 

Q. During any of these conversations was there any talk about 

an agreement or security being given by I. Willard Fox 
675-677 to Samuel H. Fox upon his property, including his farm in 
Lake Zurich, to your recollection ? 

A. Yes, sir; there was some conversation of that kind, and [ 
recollect that impressed me at the time, too. I thought that in 
carrying out the impression that I got that I stated a moment ago 
that there was being done by them for the purpose of getting 
Willard Fox’s property out of his hands so that we could not get at 
it, or the other creditors, until [ learned afterwards. 

Q. Did you see or was there any agreement read in your pres- 
ence ? 

A. Not that I can recollect as hearing it read, but there was a 
paper which Mr. Samuel H. Fox had and which he was desirous of 
having I. Willard Fox sign, and which I. Willard Fox was protest- 
ing against signing, but what that paper contained or what the 
substance of the agreement was I cannot recollect, because I do not 
know whether it was read or not or whether there was enough of it 
stated for me to know anything about it. 

Q. When I. Willard Fox objected to signing the paper 
678 what did he say in regard to the question of his indebted- 
ness to Samuel H. Fox or Co.? 
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A. He claimed, as I stated before, that he was not indebted to 
Samuel H. Fox and protested against signing the paper. 

Q. Did Samuel H. Fox make any statement on that subject in 
connection with the agreement ? 

A. I don’t remember; ; I cannot recall. 


Cross-examination by C. H. Woop, Esq.: 


Q. Gen’l Smith, how long had you had this claim of Schoon- 
maker & Sons before this interview took place, about which you 
have testified, between you and I. Willard and Samuel Fox ? 

A. I cannot remember,nor neither would I state positively that it 
was the firm of Schoonmaker & Co., but I think it was. 

Q. Would you know Schoonmaker & Sons’ signature if you should 
see it? 

A. Yes. I recollect the signatures that were to letters at that 
time. 

Q. Look at Exhibit C, attached to the deposition of Samuel H. 
Fox, and state whether you had anything to do with the execution 
of that exhibit. 

A. Yes, sir; that is my writing. 

Q. What is your writing? 

A. “J. Schoonmaker & Sons, 12,000,” 
679 Q. You say, then, that on the part of Schoonmaker & Sons 
you signed that agreement contained in that exhibit,do you ? 

A. I think that is my writing, if I remember how I wrote at that 
time; yes, sir. 

Q. At the time that you signed this agreement contained in Ex- 
bibit C, I will ask you if it is not a fact that I. Willard Fox’s place 
of business was closed up here by legal process, on an execution 
issued in favor of the First National Bank ? 

A. Whether at the time — the execution or the signing that in- 
strument took placeit was closed Ido notremember. Various inter- 
views were had in the store and in the office, and I noticed nothing 
unusual there from what I would in going into any other store. 
There might have been a custodian in there that I did not know 
anything about, but the store and office were open as usual. 

@. In the course of your interviews with I. Willard Fox pending 
this settlement, did you ascertain how Samuel H. Fox came to come 
out here and interest himself in I. Willard’s business ? 

A. I did not, sir. I met him there for the first time that I 
680 had ever seen him. 
. You knew, then, I suppose, that he did not reside here? 

A. That was the impression I gathered; yes, sir; I though- he 
lived somewhere away from here; [ think in Pittsburgh ; I don’t 
know where. 

Q. Isn’t it true that before you signed that paper marked Ex- 
hibit C you had a conference with the representatives of the other 
creditors therein named, and that upon looking over the whole 
ground args concluded that that was the proper settlement to make, 
in view of J. Willard Fox’s condition at that time? 
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A. I presume that we concluded that that was the best thing to 
do, under the circumstances, at that time. If I had not I should 
not have signed that paper, probably. 

(. Are you able to state now, from the Exhibits C and A, which 
have been shown you, about what the amount of the indebtedness 
was at that time which was settled by Exhibit C? 

A. The amount of the indebtedness settled at that time seems to 
have been in the neighborhood of $14,000 and $15,000, according 

to those figures there. 
681 Q. In what way were you paid the claim of Schoonmaker 
& Sons? 

A. That I do not now remember. 

Q. Isn’t it true that you were paid by note of Fox & Co. on short 
time? 

A. My impression about that is that, after the settlement was 
made and the terms of the settlement agreed upon, Mr. Schoon- 
maker was either here himself or had a representative here, and, so 
far as the making of the notes or adjusting of the buzsness was con- 
ecrned, they did that themselves. I do not think I did it; that is 
m y, impression. 

2. Isn’t it the fact that the notes of Fox & Co. were taken for 
iat claim ? 

A. That Ido not know. Ido not know what notes were taken. 

@. At the time of your settlement of this claim of Schoonmaker 
& Sons isn’t it true that Sam. Fox was here negotiating and acting 
for I. Willard Fox to help him as against the other creditors ? 

A. I do not know what his object in being here may have been. 

Q. That is not the question. Jam asking you if he was not rep- 
resenting and acting for [. Willard Fox in endeavoring to secure a 
settlement with all these creditors ? 

A. He may have been so acting. I know, as I have stated, 

682 what representations he made about I. Will lard Fox, and the 

declarations that he made of his inability to pay his debts, 

and was trying to get the settlement made upon as favorable and 
low terms as possible. 

Q. Well, didn’t you know at that time that he was acting in the 
interest of, and to get as good a settlement to help, his brother, I. 
Willard Fox, as he could? 

A. I cannot answer that question in any other way than I have 
already stated—that the impression that I got was that he was try- 
ing to make us believe the condition of I. Willard Fox was much 
worse than we thought it was, for the purpose of forcing a settle- 
ment. 

@. Well, in connection with that, did he tell you how much his 
own claim was, or the claim of Fox & Co., against his brother? 

A. He said they had a claim, Willard Fox saying they had not, 
but whether the amount of that was stated or not I cannot tell you; 
if it was, I have not any remembrance as to the amount of it. 

@. You say that I. Willard objected to signing some paper, claim- 

ing that he was indebted. What paper was it? 
683 A. I cannot tell. It was a paper with reference to his giv- 
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ing some security or conveying some property or something 
of that kind. 

Q. Were you present when the papers were fixed up upon a settle- 
ment between I. Willard Fox and Fox & Co.? 

A. Touching their own matters? 

Q. Yes. 

A. I don’t think I was; I have no remembrance that I was. 

Q. Well, what do you refer to as to his objecting to signing—what 
kind of a paper? 

A. I cannot state. It was some kind of a paper that Samuel H. 
had drawn or — had drawn and wanted him to sign, acknowledg- 
ing something in relation to his property or the condition of it. 

@. Was that with reference to the settlement of the matters of I, 
Willard Fox and Fox & Co.; was it with reference to the settlement 
of matters between I. Willard Fox and his other creditors, in this 
city and elsewhere ? 

A. What it had reference to I do not know, but these interviews 
and conversations took place at the same time when we were at- 
tempting to effect a settlement of the claims. Sometimes I was in 

there alone, representing my matter, and sometimes I would 
684 meet other creditors there. I was in a number of times— 
four or five or six, running over probably as many days. 

Q. You say that I. Willard Fox claimed that he was not indebted 
to Sam. Fox, and that Sam. Fox claimed that he was indebted. 
Now, haven’t you any recollection as to the fact whether the claim 
on the part of Sam. Fox or Fox & Co. as against I. Willard Fox was 
large or small in amount? 

A. No; I have not. 

Q. You thought at the time, did you not, when you signed this 
settlement for fifty per centum of the claim of Schoonmaker & Sons 
that it was the best settlement that could be made, in view of I. 
Willard Fox’s financial condition at that time, did you not? 

A. I presume I did or I would not have signed it—at least, the 
creditors seemed to take that view of the matter at that time,and we 
concurred in signing it. 

@. And Schoonmaker & Sons, whom you represented, ratified it 
afterwards, didn’t they ? 

A. I think so; yes, sir. I think they did. I think that Mr. 
Schoonmaker was here at the time the matter was finally closed. I 

think he was. 
685 Q. Did you after this settlement of Schoonmaker & Sons’ 
claim in 1869 have anything further to do with I. Willard 
Fox or anybody else with reference to closing up the matter, col- 
lecting the notes, if there were any, or anything of that kind? 

A. That I do not remember. I have an indistinct recollection 
that some of the paper given in the settlement of this matter, 
whosever paper it was, was afterwards in my hands for presentation, 
but of that I won’t be certain, but it strikes me that there was. 

Q. If it were you don’t remember now who paid it or how it was 
paid ? 

A. No, sir; Ido not. I do not recollect the particulars. 


* 
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Redirect examination by Mr. Goupy: 
Q. Do you know whether the object of Samuel H. Fox, in the 
action that he took, was to help J. Willard Fox or to help himself? 
A. No; I cannot answer that, because I cannot tell what was 
running in a man’s mind. I can only give the impression I 
had. 
686 Q. If Fox & Co. owned the glass that was in the stock and 
it had been levied on by an execution of the First National 
Bank against I. Willard Fox, was not his action entirely consistent 
with the idea that his motive was to rescue his own property from 
tne complication in which it was placed ? 
Objected to as being argumentative and calling for a conclusion. 
A. That I think would be the inference from his action. 


Signature waived by agreement of counsel. 
687 The deposition of Benjamin V. Page, which is as follows 
Testimony of Benjamin Page. 


In the Cireuit Court of the United States for the Northern District 
of Illinois. In Chancery. 
Kate W. Fox, Complainant, 
VS. 


I. WittArp Fox and Exreanor Fox, Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 


said court, Wednesday, the 2nd day of February, A. D. 1881. 


Present: W. ©. Goudy, Esq., solicitor for defendants, and C. H. 
Wood, Esq., solicitor for complainant. 


BENJAMIN V. PAGe, called as a witness on behalf of said defend- 
ants, being by me first duly sworn, was examined in chief by Mr. 
Goupy, and testified as follows: 7 

Q. What is your name, occupation, and residence ? 
688 A. My name is Benjamin V. Page; occupation, merchant, 
and I live in Chicago. 

Q. In what business were you engaged between the years 1865 
and 1870? 

A. Selling merchandise, window glass, Xe. 

Q. W hat « was the line of business ? 

A. Paints, oils, and glass was the way we generally denominated it. 

Q. What was the style of the house ? 

A. In 1865 and 1866 it was Lewis Page & Co.; from 1866 to 1870 
it was Page & Sprague. 

(). Were you a member of the firm of Lewis Ham & Co.? 

A. No, sir. 

Q. At what time was that firm organized ? 

A. In 1866. 
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Q. Do you remember the time of the year? 

A. I do not. 

Q. Mr. Lewis went out from you and organized a new firm, which 
was Lewis Ham & Co.? 

A. No; Page & Sprague sold out to Lewis Ham & Co.; Lewis 
Ham & Co. retained the old business, and then Page & Sprague 
went into the business anew. 

Q. How long did the firm of Page & Sprague continue 

A. It continued until the fire of 1871. 

Q. Did you give personal attention to the business in which you 
were engaged ? 

A. I did. 
689 Q. Were you familiar with the customs and modes of 
doing business in selling glass in the city of Chicago? 

A. I was. 

Q. What other firms were engaged in the same business in Chi- 
cago during that time? 

A. I don’t remember them all—John Alston & Co., Heath & 
Milligan, and I. Willard Fox part of the time. I don’t know 
whether he was all the time or not. 

Q. Do you know where IJ. Willard Fox commenced business? At 
what place, I mean. 

A. My recollection is that it was on Lake street, and that he after- 
wards went to Washington street. 

@. Do you recollect the time of the removal ? 

A. I do not. 

Q. Did you know the firm of Fox & Co., doing business at 
Durhamville, New York? 

A. I did. 

Q. Were you acquainted with both members of the firm—Samuel 
and Henry? 

A. Yes, sir. 

Q. Did you have any business transactions with them ? 

A. We did. 

@. Of what character ? 

A. We purchased glass from them. 

Q. Did you make any purchases of glass from them at any time 
through I. Willard Fox? 

A. Ww e did. 

Q. To what extent? 

A. Oh, many thousand dollars, I should think, as near 
690 asIcan recollect; a great many thousand dollars. 

Q. You knew, then, of the fact that I. Willard Fox was 
acting as agent for Fox & Co.? 

A. I did. 

Q. How far back did you have transactions with Fox & Co. in 
the purchase of glass? 

A. Our transactions commenced in 1557. 

Q. And it was after that time that you purchased from them 
through I. Willard Fox ? 
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A. Yes, sir; for many years after we were in the habit of buying 
of Fox & Co. through I. Willard Fox. 

@. Did you so purchase during the years 1867 and 1868 ? 

A. I don’t remember when Willard ceased to sell goods for Fox 
& Co., and Fox & Co. to make the invoices of them. My impres- 
sion is that after I. Willard Fox had a store here the invoices to us 
were made in his own name. 

@. Did you make purchases during the time from Fox & Co.— 
during the years 1867 and 1868 ? 

A. I don’t recollect. 

@. Were you able to tell what glass was manufactured at this 

establishment of Fox & Co. at Durhamville—that is, was 
691 there any way of designating the glass that came from that 
factory ? 

A. It came under the brand of Durhamville factory. As a mat- 
ter of fact, I was so familiar with it that I knew it by sight. If I 
saw a light or a box I could tell it. 

Q. Do you know whether or not I. Willard Fox, during the vears 
1865, 1866, 1867, and 1868, was selling glass manufactured at other 
places than at Durhamville? 

A. My recollection would be that he was not, to any extent. 

(. What were the sizes of glass that he was selling during those 
years that came from Durhamville, and qualities? 

A. My recollection would be that the Durhamville glass that he 
received was of extreme large sizes or of unsalably small sizes, and 
that he at times had glass of the ordinary saleable sizes to sell that 
came from other factories. 

Q. From your experience in the glass buisness, was there any- 
thing in the nature of the buzsness that was conducted by I. Willard 
Fox in the Durhamville glass to indicate whether he was a pur- 
chaser of that glass in the market to sell as a merchant or whether he 
was selling it for them as an agent? 

692 Objected to as calling for an opinion. 

A. Well, from the peculiar sizes of the glass he received here I 
always supposed, as I recollect it now, that he was acting as agent 
for them. Ido not think any man would make purchases of the 
kinds and qualities and sizes of glass they were in the habit of send- 
ing here, except at very low prices. 

Answer objected to for the same reason and because it is argu- 
mentative. 

Q. Do you recollect an occasion when Henry Fox was in Chicago 
with a lot of glass from the establishment of Fox & Co. that was on 
the dock on the north side of the river? 

A. I do. 

Q. You may state whether or not that glass was offered to your 
firm. 

A. It was. 

@. By whom? 

A. By Henry Fox. 
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Q@. Did he sell any of it to you? 

A. I don’t recollect. He did not sell all of it tous; he might 
have sold some. 

@. Do you remember when that was? 

A. I do not. 

©. Whether it was before or after I. Willard Fox had a store? 

A. It was before. 

Q. Did Henry Fox make any statement to you as to where 
693 you might purchase that glass before he left Chicago; and, 
if so, what did he says? 

A. I don’t recollect what he said. I recollect that he left the 
glass with Willard Fox to sell and from time to time we bought 
glass from that glass; it laid on the dock on the north side a long 
time. We bought glass from it from time to time. 

@. Do you recollect the time that the store of Willard Fox on 
Washington street was closed up by the sheriff? 

A. I do. 

Q. About that time or immediately following that time was any 
offer made by Samuel Fox to your house to sell them any of that 
glass ? 

A. I think Samuel Fox tried hard to sell us that glass; after- 
wards offered us great inducements to buy it, to buy the whole of 
it, and then to buy parts of it, and my recollection is that we finally 
did buy what was left of it along some times afterwards. 

Q. That was at the time the store was closed up, was it not? 

A. Yes, sir; as I recollect it Mr. Fox came here soon after the 

store was closed, and it was then that he offered us that glass. 
694 Q. At the time you bought the remainder of it, however, 
was some months after the store was closed, wasn’t it ? 

A. I should think it was some months; I forget; it was a long 
time. 

Q. Was that the end of the store at the tine you made that whole- 
sale purchase? 

A. That would be my recollection of it—that is, closed out all 
there was left. 

Q. Do you recollect anything about the rates at which you pur- 
chased ? 

A. I do not. It was cheap. It was a low price that we paid 
for it. 

Q. What were the kinds of glass that were included in the stock 
which you bought? 

A. Well, I think it was all of it glass that would be considered as 
unsaleable sizes—unsaleable glass. 

Q. During the years from 1865 to 1869, inclusive, what was the 
custom in the trade as to the rate of discount from prices ? 


Objected to as immaterial. 

A. I don’t know as I exactly understand that. 

Q. I will ask you, then, whether or not it was the custom in the 
glass trade to fix prices at which the merchandise was listed ? 

A. It has always been the custom since I have known the busi- 
ness. 
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695 Q. Now, was there any custom in regard to selling at the 
prices fixed or in regard to selling at a discount or so much 

off? 

A. The price made was always designated by so much discount 

from the list. It was not necessary to ask what the list was. The 

price given would be: “ We will sell you at so much discount from 

the list.” 

Q. Now, what was the prevailing rate of discount during that 
period of time that I have enquired about ” 

A. I don’t remember, sir. 

(). Can you fix a maximum or a minimum figure at what it 
ranged ? 

A. I cannot. The discount might have been thirty or forty or 
fifty per cent. It would probably range somewhere ale there. I 
recollect that when we were in the habit of buying large and un- 
saleable sizes that we bought them at a very much greater discount 
from the list than the usual size, so that probably the glass did not 
cost us more than fifty or sixty-six or seventy-five per cent. as much 
as the sinall saleable sizes would have cost us. 

. What would the loss — on buying large sizes of glass 
696 and cutting them down to marketable sizes? 

A. I cannot tell, sir; 1t would depend entirely upon what 
the large size was and into what small size they were cut. Probably 
the loss would be very great; it might be fifty per cent. or it might 
be twenty-five per cent. | 

Q. Could the glass be cut so as to prevent wasteage? 

A. It might be cut so as to prevent wasteage of glass. It could 
not be cut so that the list price would be so large nearly as when it 
was in the large size. 

Q. Would breakage accompany the cutting of the 

A. More or less, always. 

a Would any ex signe attend the cutting ? 

. The cost of cutting would be the sm: allest part of the expense 
iB repacking. The great expense would be the result of making 
small glass out of large glass and whatever might be lost in break- 
age, 1n my opinion. 

Q. Which glass, large or small, brought the highest price—that 
is, as to ws area or space that would be covered by the glass? 

Fifty square feet of large glass was worth very much 

697 more than fifty square feet of small glass. The boxes con- 

tain fifty square feet. A box of small class might contain 

twenty-five or fifty lights of glass, where a box of large glass would 
contain three or four lights to make that fifty feet. 

Q. What were the marketable and saleable sizes of glass in the 
years 1866, 1867, and 1868 in this market? 

A. Well, my opinion would be that what would be called market- 
able sizes would be sizes nine inches by twelve to perhaps twenty 
by thirty or eighteen by twenty-four—up to that size. All larger sizes 
than that would be comparatively unsaleable. 

Q. How would it be as to the sizes smaller than nine by twelve? 


> 
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A. Weli, a size smaller, eight by ten, would be saleable. Eight 
by ten was a very saleable size. I did not mention that. 

Q. Do you remember what the thickness of the glass was that 
Willard Fox had from Durhamville in his stock ? 

A. My recollection would be that the Durhamville glass—single 
thickness of glass—ran about twelve or thirteen lights to an inch 
in thickness. 

Q. Wasthere much, if any, double-thick glass in this stock ? 
698 A. There was a good deal of double thick ordinarily in the 
stock that Willard Fox kept, as I recollect it. 

(. Were you in the glass business after the fire of 1871? 

A. I was a inember of the firm of Walcott, Smith & Co. after the 
fire, but gave it very little personal attention; also a member of 
the firm of Page, Sprague & Smith later, but then I never gave it 
much attention. 

You have stated that after the store was closed by the sheriff, 
in 1869, Samuel Fox offered to sell you glass from the stock, and 
also that you purchased the final end ‘of it. From whom did you 
make that purchase when the store was wound up—from Samuel 
Fox or from Willard Fox? 

A. My recollection is that we made it from Fox & Co. The firm 
has always been Fox & Co. at Durhamville since I have been in 
the business. 


Cross-examination by Mr. Woop: 


Q. What is your business now, Mr. Page? 

A. Iam a manufacturer of lard oil. 

Q. How many years preceding the fire of 1871 were you in the 
glass business? 

A. From 1857 to 1871, here in this town. 
699 @. Were you in the wholesale or the retail business, or 
both ? 

A. Wholesale business. 

(). Did you do any retail business in glass ? 

A. Very likely. Our store was a wholesale store, but if a man 
came in to buy a light of glass he could always get it. 

Q. But your business was mainly wholesale? - 

A. - Yes, sir. 

Q. You bought, then, in large quantities ? 

A. Yes, sir. 

Q. Did you buy a good deal of the Durhamyille glass during 
those years that you were in business? 

A. We did; yes, sir. 

2. As a rule, were you accustomed to order direct from Durham- 
ville, New York, from Fox & Co. at that place, or were you accus- 
tomed to order through I. Willard Fox ? 

A. My recollection would be that when I. Willard Fox was here 
we ordered through him. There might have been years between 
1857 and 1871 when I. Willard Fox was not acting for them. In 
such cases we often went to Durhamville and bought glass ourselves, 
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or Mr. Samuel Fox or Henry Fox were here several times, I think, 
davies that time. 
700 @. At such times you would order from them ? 
A. When they were here we often ordered from them. 
Q. About what amount of Durhamville glass were you selling 
annually in your firm ? 
A. It probably would vary a good deal; some years we might 
sell a great deal and some years much less. 
Q. Well, about the minimum—say take one year with another ? 
A. Well, for a guess, I should say about $5,000 in a year, or it 
might be $25,000, or it might have been more than that—fifty. 
I. Willard Fox during this time was selling at retail and at 
wholesale, was he not, from 1865 to 1869? 
A. I presume he was, though I could not say with certainty. 
(. His store on Washington street was a retail store, wasn’t it ? 
A. My impression would be that he sold as much glass at whole- 
sale as at retail, or more. 
m7 Selling both, was he not? 
That would be my recollection of it, that he sold a good deal 
of te at wholesale. 
2. Don’t you know as a fact that he kept a large retail 
701 — establishment there, and, aside from the amounts of glass that 
he was selling in the store, that he was getting all the orders 
that he could outside for Durhamville glass at wholesale? 
A. He certainly sold a great deal of Durhamville glass at whole- 
sale. At times, when we sot out of any odd size or any unsaleable 
size of glass that we found that we could sell—any large size of glass— 
we would often ovo to Fox for it, and sometimes buy large quantities 
of him, as I recollect it. 
Q. What was the reputation of Durhamvyille glass in this market 
during those years ? 


A. Durhamville glass was always good glass. We always felt 
that it had greater breakage to it than other olass—than Pittsburgh 
glass. 


Q. You say that your impression is that invoices of glass that you 
bought were made in J. Willard’s name after he opened his store. 
What do you mean by that? 

A. I mean if we went there and bought ten boxes or fifty boxes 
ora hundred boxes of glass the bill of it or invoice, as I recollect, 
would read, “ Page & Sprague bought of I. Willard Fox,” and then 
designate the olass. 

Q. That is, after he opened his store ? 
702 A. Yes, sir... 
.  Q. But before he opened his store do you mean to be un- 
derstood that then it would come as bought from Fox & Co? 

A. Before he opened his store we always bought a large quantity 
when we bought of I. Willard Fox, and the order went to Durham- 
ville and the bill of the glass came from Durhamville. 

Q. And was shipped direct from Durhamville to you, was it? 

A. Yes, sir. 

Q. Isn’t it a fact that from 1865 to 1869 there was a very large 


219A), 
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amount of what you would call large sizes of glass used in this 
market for building purposes ? 

A. There always has been large glass used in this 
ee deal of 1t—since I have been in the business. 

Have you any distinct recoliection as to whether you were 
offe rored the stock of glass that was held by I. Willard at the time 
that he was shut up “by the sheriff, or about the time that he was 
finally closed out, and that he finally closed out by selling the whole 
stock of goods ? 

A. My recollection is that after Willard was shut up by the 

703 sheriff Samuel Fox came here and endeavored to dispose of 

the stock of glass, and I don’t know but that he did sell us 

some of it. I think he did sell us considerable of it before he went 
away. 

2. Well, now, at that time, do you remember of I. Willard con- 
tinuing on in the business for several months before his stock of 
goods was finally closed out ? 

A. I don’t remember about that. I remember of the store being 

st for some time. 

After that time? 

iV Yes, sir. 

Q. Who was running it? 

A. I don’t remember. 

Q. Have you any distinct recollection, when the stock of goods 
was finally sold out and I. Willard Fox closed up business, whether 
Sam. Fox was here at all or not, or whether it is not true that I. 
Willard made the sale of the balance of the stock? 

A. Sam. Fox was here, certainly, after Willard was shut up by 
the sheriff, if I recollect corre ae -but I don’t recollect who finally 
sold the last end of the glass; that I do recollect Page & Sprague 
bought. 

@. Isn’t it true that when the whole stock was closed out, about 

the end of the year 1869, that Page & Sprague bought the 
704 whole lot of glass remaining at a low rate by agreement with 
I. Willard Fox ? 

A. I don’t recollect about that. 

Isn’t it true that during those years the discount of different 
manufactures from list prices of glass was different ? 

A. Why certainly ; just as a barrel of flour would vary in price 
between one store and -other or any other merchandise. 

Q. Do you mean to be understood that the discount from the 
price-list of Durhamville glass would be one sum and the discount 
from the price-list of Pittsburgh glass would be another sum ? 

A. Not necessarily, sir; it might be—it would be just a matter of 
bargain. 

Q. It is a matter of bargain, then, is it not, rather than a matter 
of custom, and was during those years ? 

A. The list price is a matter of custom that everybody accepts 
and acts upon the same thing, but the discount is altogether a 
matter of bargain. 

Q. Did you have any special arrangement when you were buying 
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glass with Fox & Co., or with I. Willard Fox, as to the matter of dis- 
count ? 

A. Well, I do not think we ever bought of them, except after the 

discount was agreed upon. 
705 Q. In other words, you made a special bargain every time 
when you were buying a large lot? 

A. Always, I think, sir; that would be my recollection of it. 

Q. The loss j in cutting down glass would dey vend something, would 
it not, upon whether you bought the large , ie cheap or not and 
for the purpose of cutting down ? 

A. as sir. 

Q. If you had glass that was of unsaleable size would there be 
much Joas, except the cost of cutting and breakage, in cutting it 
down? 

A. It is all the loss would be, provided we bought the sizes, what- 
ever they might have been, cheap enough to sell them for the small 
size into which we were cutting them. 

Q. It would principally depend, then, upon the price that you 
paid for the large glass? 

A. Yes, sir. 

Q. During the years that you purchased did you have any trouble 
in obtaining from Fox & Co. at Durhamville such sizes of glass as 
you ordered ? | 

A. Well, we alwavs bought of them such sizes as they could sell 
us; they could not supply us.always with the kind of glass we 

would like to have bought. 


706 @. Did you makethe bargs iin When the sale was finally made 
and I. Willard’s store closed out, or did some of your other 
partners : 


3 fea recollect; I presume I made it. 

Q. But you are not able now to recollect whether — made the bar- 
gain with I. Willard Fox or with Sam. ‘ 

“ I do not. 

I will ask you if it would not be true, as a matter of fact, 1 
Part a large business in glass for a series of years, that when thi 
business came to be closed’ up there would naturally be a good deal 
of unsaleable glass on hand? 

A. I should think it would. 
Well, is not that your experience in that branch of business ? 
A. I should think so; yes, sir. 


Redirect examination by Mr. Goupy: 


Q. Mr. Page, you have stated on the examination-in-chief that 
vou made the purchase of the remains of the stock in 1869 of Fox 
& Co. and on cross-examination that you don’t know whether you 
had the dealings with Samuel Fox or I. Willard Fox. Is it not 
true that, whether you dealt with one or the other, the purchase was 

made from Fox & Co.? 
707 A. My recollection of it is that the statement of the invoice 
was, “ Bought of Fox & Co.” 

Q. If a glass 34 by 58 was received and you wanted to get it down 
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to 26 by 36 would there be anything saved out of that light which 
would thus be reduced from 34 by 58 to 26 by 36, except the one 
— 26 by 36? 

Well, if there would not be anvthing saved we would not cut 
it a of that size of glass. If we wanted a light 26 by 36 we never 
would cut so large a light down as that without making two or three 
cvood lights of some size. 

e. Then if you had a light 26 by 46 and wished to reduce it to 
26 by 36? | 

A. There would bea light of 10 by 386 left, which would have a 
good deal of value, but the two lights together would not be worth 
nearly so much as the first was. 

Q. That is, the two together would not be equal in value to the 
light before it was cut? 


A. No, sir. 
Q. Or equal in cost? 
A. No, sir. ‘ 


@. So there would be a loss in making that cut? 
A. Yes, sir. 
708 Q. Is it not true that, in cutting from one to another, there 
are refuse pieces of glass that have to be thrown away ? 

A. More or less; yes, sir. We used to figure to make those as few 
as possible—cut from such sizes that there would not be a great deal 
of waste, if we could. 

Q. Ordin arily it is the custom of dealers to buy glass to meet the 
market demand, so that it can be sold without cutting, is it not? 

A. That is always the aim. 

®. What kind of a business man would a man be who would uni- 
formly buy glass which had to be cut down in order to meet the 
demand in the market ? 

A. He would not succeed unless he bought it very cheap. 

Q. He would have to buy large lots and “at bankrupt prices, would 
he not ? 

A. He would have to buy very cheap indeed in-order to be able 
to cut it down aad then make it profitable. 


Signature waived by agreement of counsel. 
The deposition of Oscar Sowles, which is as follows: 


709 In the Circuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


Kate W. Fox, Complainant, 
vs. 
I. WittarRD Fox and E,eanor Fox, Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, W ednesday, the ond day of February, A.-D. 1881. 


eansiek C. H. Wood, Esq., solicitor for complainant, and W. C. 
Goudy, Esq., solicitor for defendants. 


OscAR SOWLES, a witness called on behalf of the defendants, being 
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first duly sworn, was examined in chief by Mr. Goudy, and deposes 
and says as follows 


@. What is your name, age, residence, and occupation ? 

A. My name is Oscar Sowles; my age is 43, and at present my 
occupation is farming. I reside in the town of Ifremont, Lake 
county, State of Illinois. 

(). W ere you ever engaged in the glass business ? 

A. Yes, sir. 

Q. At what place? 

A. At Durhamville, Oneida county, New York. 

At what time? 
710 A. I think about twenty-four and twenty-five years ago; I 
was two years there. 

Q. Were you in buzsness by yourself or employed by others ? 

A. I was employed by others. 

Q. What firm ? 

A. The first was I. Willard Fox & Co. and then by Fox & Co., by 
S. H. and H.—Samuel and Henry. 

@. What kind of work did you do? 

A. The first year I worked in the flattening-house assisting in 
flattening glass; the second year I went into the cutting-room “and 
did the packing and marking of the glass. 

@. Did you become familiar at that time with the manufacture of 
glass, and also with the glass that was made at Durhamville ? 

A. Yes, sir; quite familiar. 

@. Did you know I. Willard Fox when he was engaged in buzs- 
ness in Chicago on Lake street and Washington street ? 

A. Yes, sir. 

(. Were you present at his store on Lake street at the time some 
glass was being received from Durhamville? 

A. I was. 

(). When was it? 

A. That was in the spring of 1867. 

Q. Did you notice the kind of glass? 
A. Yes, sir. 
Q. What kind was it that was being received ? 
A. It was double thick at that time. 
711 @. What as to size? 
A. Well, there was some small sizes and some larger ones. 

Q. Did you hear at that time I. Willard Fox make : any statement 

in regard to the glass that was then being received ? 


Objected to as being the declarations of the complainant in the 
cross-bill himself. 


A. I did. 

@. What did he say? 

A. As the glass was coming in there—they was bringing it in—he 
made the remark: “I can’t see what the boys are thinking about, 
sending such glass, but,” says he, “ we will try and work it off for 
them.” 
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Q. Is that all the statement he made in regard to it? 
A. Well, that was all he made with regard to that at that time or 


just then with regard to that amount of glass. 
Answer objected to as incompetent. 


Q. Do you know whether or not I. Willard Fox was about that 
time acting as agent for Fox & Co.? 

A. Well, I don’t know from any real authority; only by the con- 

versation and talk. J was making it my home at Mr. Fox’s; 
712 had fora great many years, and when I was in town and 
going backwards and forwards to his home with him he 
would often speak in regard to the glass, as much as to say, that ied 
me to think, that it was on commission that he was dealing in that 
way. 

Answer objected to as being mere statements of the party him- 
self. 

@. Do you know it in any other way except from what Mr. Wil- 
lard Fox stated ? 

A. Well, I heard others make the remark it was talked of there, 
but I could not say. 

@. Did you hear any such statement by either Samuel H. Fox 
or Henry W. Fox? 

A. Not to my recollection. 

Q. Do you know what the sizes of glass were in I. Willard Fox’s 
store manufactured at Durhamville when he was doing business on 
Lake street ? 

A. Well, I could not tell the sizes, but there was quite a large 
amount of large glass; more of large glass than there was of small 
glass. 

@. Do you know whether or not it was too large to be saleable in 
Chicago? 
718 A. I don’t know. ‘To answer it in my own way I should 
say that what I saw there in the store there was not as much 
call for that as there was smaller sizes. 


Cross-examination by Mr. Woop: 


Q. How long have you been out here in Illinois ? 

A. About twenty-three years, I think it is. 

Q. How much of that time have you been in the employ of I. 
Willard Fox? 

A. Probably the whole amount of time in the whole time might 
amount to three or four years. 

Q. How much of the time have you made your home with I. 
Willard Fox? 

A. Well, I always call it home now, and I havea homeof my 
own,andI gohomethere. I wasinthearmy first. When I came out 
I was at his place about six or seven months; then I was off for 
about the same length of time. I came back and I guess I staid at 
his house and made it my home there for a month or so, and then 
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I was away during the whole summer, and then during the winter 
I was there part of the time and the coming summer. 
714 I went off in the spring and I think that is the reason that 
I enlisted and went into the army; and then I was in the 
army four years—very near five years. I was home once. I was 
here on furlough once during that time. 
@. How much have you lived with him since you got out of the 
~_ in the aggregate? 
The first year I was there probably three-quarters of the 
same 
Q. Well, how much in all? 
A. I could not say; I was off and ona month at a time. Ido 
not know really how to answer the question. 
Q. Well, you have been pretty intimate with him ; you made his 
home your home a good deal of the time, haven’t you ? 
A. Not such a vast amount of the time. 
@. Were you ever employed in this store, at Chicago, of I. Wil- 
‘d Fox? 
A. I was in his employ some 
d. 
A. 
d. 


Jan 


yes, sir. 
In the store ? 
I was in the store some of the time. 
How much? 
A. The first winter after I came back; I was in there mak- 
715 = ing myself kind of usef ful ithe biggest part of the winter. 
Q. The winter of 1866 
A. Yes; the winter of 1866 and the spring of 1867. 
@. What was you doing? 
A. Well, I was helping handle some glass. 
Q. What do you mean by handling it? 
A. When 1t was being drawn in I would help pile it up. 
Q. Well, as a matter of fact, I. Willard Fox about that time was 
carrying a large stock of glass, wasn’t he? 
Q. Yes. 
A. Well, a very good lot. 
Q. Where did he have his place of buisness then ? 
A. It was on Lake street. 
Q. Was he keeping a store where he sold other things besides 
glass ? 
A. He had a few colors and a very small amount of lead at that 
time, I believe. 
Q. Was you ever employed in the store after this time you speak 
of, in 1866? 
A. I was there till along in the i of 1867. 
Q. Were you ever employed in the store after the spring of 1867? 
A. No, sir. 
(). Been on a farm ever since ? 
A. No, sir. I have never worked on his farm. 
716 Q. Have you been farming since then? 
A. No, sir; not all the time. 
Q. Was this remark that you say I. Willard made when some 
48—168 
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glass caine in made during the time that you was there in the win- 
ter of 1866 and 1867? 

It was in the spring of 1867, sir. 

After you left in the spring of 1867 you don’t — much about 
Ww at was in the store, what was done, do you? 

A. J used to be in there occasionally. 

Q. Well, just as any other casual caller; is not that so? 

A. Well, more so than in that respect. 

(. Well, how much more so? 

A. Well, I was in town and out in the country, and I used to 
come in here when I was living out there, not living with him, 
and he has wanied me to bring something to him or for him as I 
had leisure. 

Q. Well, you would come in and visit for old acquaintance sake ; 
that 1s about it, ain’t it? 

A. Well, that is 

Q. You don’t, then, pretend to know anything about what glass 

was on hand or the quantitys or qualities, or anything of 
717 ~~‘ that kind, a iter 1867, do you? 
A. Yes, sir; I noticed the quantities of glass at times, be-: 
cause I was at that time engaged in ps ainting—doing jobs of paint: 
ings—and I was dealing with him buying glass or rather oils and 
wes 
You were not buying glass? 

A No, sir; but I had some glass; some people would want some 

picture class, middling- good size, and they would ask me to send 


> 
for it where I was w orking, and some show-case glass. 


Signature waived by agreement of counsel. 


The deposition of I. Willard Fox, taken on the Sth day of July, 
1881, which is as follows: 


718 I. Witnarp Fox,a witness on behalf of the defendant- 
being first duly sworn, wasexamined in chief by Mr. Goupy, 
and deposes and says as follows: 


Int. 1. Please state your name, age, residence, and occupation. 

Ans. I. Willard Fox. 

Q. Look at Ledger C, of Fox & Company, in the master’s office, 
at the first item on page 119, 1865, May 25th, to 2,209} boxes glass, 
page 492, $8,353.88. State whether or not at the time you received 
that glass in Chicago you had any store or warehouse. 

A. I did not. 

Q. State the circumstances under which that glass was sent and 
received by you. 

A. It was sent out upon their own account. They wished me to 
take the glass and dispose of it for them. They were not selling 
glass very rapidly, and asked me if I would not take it and dispose 
of it for them on commission. 


(). Who asked you? 
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A. Henry W. Fox. 

Q. Where? 

A. On Lake street or Water street, near Clark, in Chicago. 

Q. What was his business in Chicago at that time ? | 

A. He was trying to dispose of the glass. 

@. Where was this lot of glass at the time of the conversation ? 

A. At Durhamville, New York. 

@. Now state, as near as you can recollect, what was said in that 
conversation. : 

A. He had a good many notes to pay in the first place, and came 
out to Lake Zurich to see me, and wanted me to go along with him 
and dispose of the glass. I came to Chicago with him and also 
went to Milwaukee and sold about a hundred dollars’ worth of glass, 

I think only one lot at Milwaukee, and he came back and he 
719 ~=went out to Lake Zurich, and then he seemingly felt very 
bad that he had so many notes to pay. 


Objected to as being the statements of a deceased person. 


A. I told him that if he thought I could dispose of it, why he 
might send me out a couple thousand boxes if he thought: best, 
and that if he would like to send me out some I would take it and 
I would sell it for him if he wanted me to sell it. 

(©. How soon after that time did the glass reach Chicago? 

A. He sent mea lot of glass that he wanted metosell. I don’t 
remember. It must have been—I couldn’t say the time exactly— 
it must have been within a month. 

@. Was there anything said in that conversation in regard to the 
compensation that you were to have for selling that glass? 

A. I don’t think that there was at that time. 

Q. When he wrote you that he sent it did he state anything in 
that letter of the terms that should be allowed you for selling? 

A. That I couldn’t say. I told him that I would sell the glass for 
2 per cent. commission. 

@. Was that the beginning of that arrangement which ran on 
down to the time that the transfer of the stere was madein 1869? 

A. Well, there was a talk in the meantime about what I should 
have, but that was the condition. 

Q. My question is, Was that the first lot of glass which started 
the arrangement? 

A. This is the first lot of glass; yes, sir. 

Q. You had sold some glass for them before that time, had you 
not ? 

A. I had. ‘ 

Q. In what way was the business conducted prior to this 

time ? 
720 A. On commission—®5 per cent. commission. 
Q. Well, in what way did you do the business, not the 
terms; how was the business managed ? 

A. I sold the glass and sent them the proceeds, and sometimes just 
sent the bill. 

Q. Was the glass sent to you or the person to whom you sold it? 
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A. Some of it was sent to the person I sold to; most of it to the 
person I sold to. 

Q. During that time you had no place of deposit, of warehouse, 
had you? 

A. No, sir; I merely put it on the dock. 

Q. When this lot of glass came in May, 1865, where did you place 
the glass before you sold it? 

A. On the dock down on Market street, between Randolph and 
Madison, near Madison. 

Q. Did you subsequent to that time have place to warehouse it? 

A. I did. 

(). How soon ? 

A. I see from the account I have it must have been three months, 
I think; it might have been two months. I moved it to Randolph 
street. 

Q. What part of Randolph street-—what place? 

A. It was between Franklin and Market; between those two 
streets, I think. : 

(. Did you open a store at first? 

A. Merely a basement, and that basement had a little office in it. 

©. How soon did you open a store? 

A. I went over there to a kind of store, that was a little ways up 
on Lake street, a little further east rather, until I went into the 
Washington-street store. 

(. How soon did you open a store on Lake street? 

A. I really can’t give you the date of it exactly. 

@. Can you give about the time it was after that first shipment to 
you in May, 1865? 

721 Objected to as having been gone over before. 


A. I eouldn’t give you the exact date, but it was not many months 
after. I think that was after I moved from the basement to the store 
on Lake street—203 Lake. I might have been there a year, it 
might have been more. I don’t remember the exact time I was 
there, it was so long ago. J don’t think that I can give the exact 
time that I went to 203 Lake street. I think I was only there a few 
months in the basement, and then moved to 203 Lake street. I 
think I must have been there at least a year or part of a year. 

(. How soon after the shipment of that first lot of glass in May, 
1865, did you have any correspondence or talk with regard to the 
compensation which you were to have for selling that glass? 

A. That was on the dock shortly after I received the glass. 

(). I refer you now to the first lot of glass. 

A. We had a conversation a little later also. 

@. Who was the conversation with ? 

A. I had it with Samuel and also with Henry. 

@. Were both of them in the eity at that time? 

A. The conversation together was when we were together in New 


@. Whom did you have the talk with on the dock ? 
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A. When the glass was on the dock the conversation was with 
Samuel; he had been at the house at Lake Zurich. 

(). Now state what the conversation was in regard to compensa- 
tion with Samuel H. 

A. With Samuel H. and with Henry also? 

Q. Keep them separate. 

A. Yes; with Samuel H. I had sent him some money or I would 
send him some money; I don’t know but I had. I guess this was 

before the money was sent. I told him I would take the 
722 ~~ glass at 5 per cent. commission, and he would be to all tbe 

the expense, or I will take it at a commission of—take a dis- 
count as a commission from time to time as we could agree upon as 
my commission. I don’t know as you understand—a discount from 
the glass as a commission that we could agree upon from time to 
time; a certain discount as my commission to sell the glass, he still 
owning the glass, and I would pay the expenses. 

Q. That is what you said ? 

A. Yes, sir; that is what we agreed. 

Q. What did he say to that ? 

A. He agreed to that proposition as I had proposed instead of 5 
per cent. 

Q. Do you mean the discount proposition ? 

A. The discount proposition. 

Q. Now, what was the conversation that Henry and you had to- 
gether at Durhamville? 

A. Oh, it was the same thing; they were to take all the glass; 
they sent me this large glass, and the like of that they sent on, and 
I was to keep account of any breakage or any cutting down, or the 
like of that, because there was so much of it. They had a large lot 
on hand for a long time, and I was to charge it up to them ; that is 
the agreement we “made. 

(). “How soon was the conversation at Durhamville after the con- 
eras? here with Samuel H.? 

Oh, it was some time after. 

o Give the time of the conversation at Durhamyille as near as 
you can. 

A. Well, I had quite a number of them. One was when the large 
glass was shipped. I can state the place exactly; it was in front of 
the old house that we used to live in—that Henry lived in at the 

time—when we were down on the stoop, when we were talk- 
723 ~=ing about the discount on this big glass. They wanted me 
to take it at a certain discount, and I wouldn’t do it. 

Q. Give the time, never mind about that. 

A. Well, I will have to refer then to the other book—when the 
glass was shipped ; that was the time; I think it must be June 16th 
(examined book). It was September 21st when this was shipped ; 
it was about that _— 

(. Of what year? 

A. Or a few days before that—1865. 

Q. Was there any specific discount fixed upon at that time? 

A. Yes, sir; I think this was about 60 — off. 
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Judge Woop: 60 pcr cent. off for retail price ? 

A. Yes, sir; not the retail price, the wholesale lists. 

Mr. Goupy: That is 60 per cent. off of that particular lot or 

A. That is a little more than was off from the other. 

@. Was that 60 per cent. agreed to be taken off of that particular 
lot or was it to be taken off all the glass shipped ? 

A. Off of that particular lot only. 

@. How was the amount that was to be discounted to be deter- 
mined from the other lots of glass as shipped ? 

A. Nothing to do with that; the other part was agreed upon ; 
some of it was 40 and some of it was 50. 

Q. When was that agreement made, as to the rate of discount ? 

A. The understanding was at the time that I should have a dis- 
count from —; sometimes it would go up and sometimes it would 
go down, and, of course, we had to make a discount as to the way 
that the glass was selling. I was to have it a little less than any 
one else, and I agreed to pay up these expenses as we agreed upon 
from time to time, so the discount was made. 

@. ‘To pay what expenses? 

A. Why the freight, storage, and other expenses attached ; I had to 

sell this stock. 
724 @. Was it agreed who should pay the freight? 
A. Yes, sir: I would pay the freight. 

@. Has there been any other agreement made between you and 
Fox & Company since the commencement in 1865, as you liave stated, 
from that time down to the time that your store was levied on in 
1869 ? 

A. No; no change as to the way of selling, excepting the dis- 
count. 

@. Was there any time in which you purchased glass from them 
on your own account to be sold ? 


A. None whatever. 
Q. Was there any arrangement made between you and them to be 


made for broken glass or glass that had to be cut down or glass that 
was stained; and,ifso, what was the arrangement ? 

A. Yes, sir; there was such an arrangement; they agreed to let 
me have all breakages for cutting it down and bubbing it and all 
such things. Henry agreed to let me have expenses for the breakage 
of the glass, for sorting it out and rubbing it down and cutting it 
down. 

q. At what time was that conversation ? 

A. That was when a lot of small glass was sent—small double 
thick. 

@. What year? 

A. I will have to refer to the books. 

(). State as near as you can. 

A. I don’t remember exactly. 

Q. Was there any particular lot of glass that came to you largely 
broken which gave rise to any conversation about who was to stand 
the breakage? 
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A. There was in regard to the breakage ; it was talked of before this 
particular lot. 

(). When was the first talk about who should bear the break- 

age 
125 A. I can’t give you the exact time; we talked it over several 
times when we first commenced. 

@. Was there anything said about it in the first conversation, in 
1865 ? 

A. Yes, sir; Samuel himself first talked of it; that is what I was 
talking about—that double thick particularly—about cutting it down. 
He wanted to get rid of it. 

Q. That conversation, then, related, then, particularly, then, to 
cutting down large glass? 

A. Large glass and small sizes—a large lot of 14 x 24, 16 x 24, 
18x 24. He wanted to get rid of it. That was the conversation we 
had then about disposing of all this—this conversation in regard 
to cutting this big glass down—that was the time. I had this large 
double thiek - that was June 16th. 

@. When you had the conversation in regard to the cutting down 
of the l: arge sizes what did you say to them in regard to the condi- 
tion of the glass and the cutting of it down ? 

A. That was the time they had this big glass—this large lot of 
big glass—1,100 boxes, isn’t it? July 16th, isn’t it? 

Q. I don’t know the amount of glass, but what did you say to 
them ? | 

A. I said to them I would keep an account of it and charge it up 
to them. 

Q. Did you say anything to them about the necessity of doing it 
and about the condition of the glass? 

A. Certainly; the whole thing was talked over between us, and 
the necessity of having this glass; that the glass was not market- 
able glass, and that it would have to be cut down and disposed off 
the best we could; it was all Jarge sheets; and that was the con- 
versation in regard to all the glass that we had taken. We talked 

it over from time to time, often, in the beginning. 
726 (. Look on page 119 of Ledger C, at an item June 6th, to 
450 boxes of glass from New York, $1,770, and below some 
expenses with reference to it, 1865, and state how that glass comes 
to be in your account. 

A. Well, they purchased the glass because there were certain or- 
ders that had to be Bled. They purchased the glass and shipped 
it out to me. 

Q. What kind of ‘ales was it? 

A. French glass. 

Q. When you say certain orders were to be filled explain what 
you mean. 

There were certain stores that you couldn’t get the glass good 
enough so as to keep their trade. Some of it is for show-cases and 
some of it is for show-windows. 

. And you sent them an order for that kind of glass? 

A. Yes; I suppose I did. 
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Q. And they, not having it on hand, bought it? 

A. Yes. Well, the necessity was like this: to keep their trade 
they had to fill those orders. 

Q. Did you buy that glass of them ? 

A. I didn’t buy any glass; they shipped it themselves to keep up 
the trade. I had the sales the same as I did any of the rest of it. 

(). Did you ask them to buy it for you? 

A. I asked them to buy the glass. 

(). For you or for themselves? 

A. Well, ’m sure I don’t know how that would be. I think it 
was for them. 

Q. I am asking you what the fact was? 

A. I couldn’t tell you now. This lot of glass was—I know I was 
picking the trade upand they had to have the glass. They saw the 

necessity of it themselves in our correspondence or further 
727 conversation afterwards. We had to have it in order to keep 
up our trade. They couldn’t fill their orders unless thev 
had something of that kind. They may have bought it; I wouldn’t 
say. They may have bought it on this understanding, that it was 
best to do so,or I may have ordered it. I couldn’t positively swear. 

Q. Do you mean to say that you ordered it to be charged to you 
and you to pay for it? 

A. No, sir. Well, the same way they had the glass in stock they 
charged it to me—bought the glass and charged it to me—and I 
have the discount, the same as on other glass, and the glass that was 
ordered and bought, and the understanding was they should hold it. 

Q. Well, I didn’t ask you that, Mr. Fox. Just answer my ques- 
tion: Did you ever agree to pay interest to Fox & Co.? 

A. No, sir. | 

@. Did you ever charge them with any interest on your side of 
the account? 

A. No, sir; there was never anything of the kind. 

@. When did you first know that there was any item of interest 
charged to vou? 

A. I think it was after the store was closed. 

@. What time was that ? 

A. That must have been—I think it was just before the fire. I 
was fixed up at my house. 

@. Did you ever see any charges of interest against you in any 
bills or accounts sent from Durhamville? 

A. No, sir; never; there never was any. 

Q. Were any charges of interest ever entered on your books? 

A. Not to my knowledge. 

Q. I will ask you whether there were any ever entered on your 
books, with or without your knowledge? 

A. No, sir; there were not. I saw something before the fire, in a 

body, put upon the book. 
728 Q. That is what I want to get at. 
A. In a body, puton the books. 

Q. When was it that you first saw the interest on your books in a 

body ? 


~ 
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A. While I was up at my house on La Salle street. I don’t know 
but I saw it at the store. I don’t know that I did. It was when 
Samuel took possession of the books: that must have been in 1870 
or 1871, or it might have been in 1869. 

(). In whose handwriting was the entry of interest on your 
books? 

A. They were made by Robert Merritt. 

Q. How many items did it consist of—one or two or more? 

I think three; $3,500, I think, one was—two of them. 

Q. J am not asking you what they were. 

A. I don’t remember the items. 

Q. Did you ever authorize those items with interest to be entered 
on your books? 

A. No, sir; I didn’t know it was done nor when it was done. 

Q. Look at page 183 of Ledger C, at an item of 1869, February 
Ist, balance of interest on account to date, $4,862.55. In whose 
handwriting is that entry ? 

A. S. H. Fox. 

Q. Look at the entries on that page above that writing and state 
whether any of these entries are in 8. H. Fox’s handwriting. 

A. No; they are not. 

Q. Do you know whose they are in? 

A. No; I do not—the book-keeper. 

Q. Did you ever agree to allow that item of interest to be eharged 
against you at any time? 

A. No,sir. 

@. Do you know whether or not that particular item corre- 

sponds with one that you saw in Merritt’s handwriting 
729 on your own books, in their account ? 
A. No; I think not. 

Q. Point out the items and figures that are on that that are in 
the handwriting of S. H. Fox. 

A. In 1869, February Ist, balance of interest on account to date, 
$4,862.55; that is his handwriting; then he foots up $77,254.50; 
1869, February Ist, to balance brought down, $68,277.58; February, 
private account from page 118, $1 923.53; amount of mortgage and 
interest, $21,387.50. December 5th, 1868, he has credited me with 
a draft on New York, $1,500; 1869, February 1st, balance to carry 
down, $68,277.58 ; footing, $77,254.55. 

(. Look on page 144 and state whether there are any items in 
there, in the handwriting of Samuel H. Fox, on that page; and, if 
so, read them. 


A. 

1867, Aug. 1. Bal. int. on act. after 5 months ~------ $1,612 

1868, Jan. OR ee i CO 1,314 25 

1868, Dee. 31st. Deduction --_-__---- bite disp ade eeauaeadie 7a5 8% 

1868, Jan. 1. Interest. of account i... .....6..cccc~ 767 OO 
Balance carried down -__-~.- --------- 50,000 00 
I Nis arcs car ss cccacar now ao 52,506 04 

1868, July 1. To bal. brought downh..........2...i.5. 50,000 00 
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Credit side: 
1868, Jan. 12. By cash to mother 
7) eee ey 
ee ae 
| . Do you know in whose handwriting the other entries are on 
the a L- ige ? 
The book- keeper’s. His name, I think, was Frazer. 
Q. I will ask you whether vou ever at any time agreed to 
730 ~pay the items of interest charged against you on that page 
of the account? 
“ No, sir; never did; never knew anything of it. 
Did you ever, by any agreement, become entitled to receive 
the interes — is credited to you on that account? 
A. No, s1 
Q. Looe on page 119 and state whether or not there is any entry 
on that page in the handwriting of Samuel H. Fox. 
A. There is. 
Just read that. 
A.— 
1865. 
May ZO. ZOOOb DORON BAN. on cis cednmicdcdicnencds FO o0 
“ To 126 boxes to Pettit 921 
June 16. 1,100 boxes glass-...__--~-- NC eet Sem ee 4.880 
July 13. 25 100 
Aug. 3. 414 | 2,190 
Sept. 6th. 325 1,28] 
“ 98 | 917 
Sept. 21. 72 2,565 
“30. 430 
167 
And then he has got me credited— 


1865. By draft on New York 
Sept. 6th. . 


Q. In whose handwriting are the balance of the entries on that 
page ? 

A. In the book-keeper’s. 

Q. Five entries, then, on the page in 1865 and the two first items 
on the credit side in 1865 are in Samuel H. Fox’s handwriting ? 

A. Yes, sir. 

Q. And the rest in the handwriting of the book-keeper? 

Q. At the time that the levy was made on the store in 1869 
7301 there was a debt due to the First National Bank. State who 
paid that debt. 


Objected to as having been gone over before by the witness. 


A. I believe I paid it. 
Q. What was the amount of the last payment there ? 
A. A little over $4,000. 
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Q. From what source was the money derived out of which you 
paid that $4,000? 

A. Out of the mortgage placed on the La Salle-street property. 

@. What was the amount of money received on that mortgage? 

A. $6,000. 

Q. What did you do with the balance of the $6,000 that you did 
not use to pay on the debt? 

A. Sent it to Fox & Company, Durhamville. 

@. How were the payments made on the debt to the First National 
Bank before this final payment of $4,000 ? 

A. From money I received from the country. 

Q. You mean in collections of debts due to you? 

A. Due to me. 

@. When the store was turned over to Samuel H. Fox for Fox & 
Company, in February, 1869, what was the amount of glass in value 
turned over to Fox & Co., which belonged to them ? 


Objected to, because the witness has testified to that before. 


A. Well, I should say about $35,000. 

Q. What was the amount of good notes turned over at the same 
time? 

~ Fifteen thousand. 

2. Do you know whether there was an amount among them that 
was nf ad somewhat doubtful? 

= There were. 

What was the amount of it, about? 
ry I ecouldn’t tell the exact amount, but it was at one time $1,000. 
@. Do you know whether that amount was collected by Fox & 
Co.? 
731 A. Yes, sir. 
Q. How was it collected ? 

A. By change of property—buying property. 

Q. Do you know of any of those accounts so turned over that 
were not collected by them ? 

A. No, sir; not of that lot. 

Q. Was there some property in the store when it was turned over 
that belonged to you individually—which did not belong to Fox & 
Co. ? 

A. Yes, sir. 

Q. W hat kind of property ? 

A. There was paints, oils—quite a lot of paints and oils and 
brushes. Do you want me to give the furniture ? 

Q. Yes; everything that belonged to you. 

A. The furniture that was in the store cost me $4,000. I mean 
the fixtures. 

Q. Did you have any glass that belonged to you ? 

A. I had some Pittsburgh glass, some—well, I couldn’t tell you. 
There was a number of thousands of dollars. 

Q. What was the whole value according to an inventory taken of 
the property and notes turned over to Fox & Co. at that time? 


Objected to, as the inventory if taken is the best evidence. 
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A. Well, I must say 65,000. I don’t know but I have testified to 
it before, but that is just what I say it was. 
@. After the store was turned over to Samuel H. Fox for Fox & 
Co., who received the money that was taken in for goods sold? 
A. Ethan 8. Fox. 
Q. Whom did he act for? 
A. For Fox & Co. 
Q. During the period of time commencing with the turning over 
of the store in February, 1869, until the final wind-up in December, 
1869, did you receive any money for your own personal use 
732 from the store; and, if so, about how much? 
A. I received some, of course; the amount I couldn’ tell 


Q. State as nearly as you can the amount. 

A. That is an impossibility ; I couldn’t tell. 

@. Did you receive $50,000 ? 

A. No, sir. 

@. Did you receive $1,000? 

A. Yes, sir: $2,000 I should say I might have received. I had a 
living out of it. I was helping them in the store. 

@. You can fix $2,000 as the maximum of the sum that you re- 
ceived ? 

A. I wouldn’t say $2,000. 

Q. Well, my question is whether you can fix $2,000 as the greatest 
sum that you received ? 

A. I think it would be less than that. 

Q. During that time did you have other resources 
celve money from other sources? 

A. I did; from my farm. 

Q. Then you had some means of living aside from what you 
obtained out of the store ? 

A. Yes, sir. 

®. Who received the balance that was received from the store 
during that time? 

A. Fox & Co. 

Q. In February, 1869, when the La Salle-street lot was conveyed, 
what was its value as it then stood ? 

A. The lot itself? 

Q. The lot without improvements. 

A. At the time of the fire—before the fire—I was in exchange for 
it for $18,000. 

Q. No; not what you was offered for it. Give your opinion of its 
value at the time you made the convevance to Samuel H. Fox. 

A. $15,000. 

Q. Did you make out a statement of the accounts between your- 

self and Fox & Co. from your own book before the fire ? 
7324 A. I did. 
@. Which way was the balance by that statement ? 


did you re- 


Objected to as incompetent. 


A. They were owing me. 
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Q. Do you recollect the amount of the balance ? 
A. $16,500. 
Q. Where is that statement? 
A. Burned with the fire. 
Q. Are you able now to state the gfferent items by which you 
7a reach that result? | | 
A. I don’t know that I could. I could get at part of it from the 
books, perhaps. No; I can’t give the items. 
Q. Was that affair an honest statement at the time you made it 


ithe 
according to your information ? 
A. It was; yes, sir. 
Q. I have asked you with regard to the inventory taken at the 
time the store was turned over; what has become of that inventory ? 
A. It was burned. 
Q. Where are the letters that you received from Fox & Co. prior 
to 1870, in regard to the business conducted by you and them ? 
A. They were burned in the big fire of 1871. 
on Q. Did you keep copies of letters that you sent to them prior to 


1870? 
A. Most of them. 
Q. Where are those copies ? 
A. They were burned. 
Q. Are you able to produce any letters which you wrote to them 
except those which have been brought before the master under the 
or rule that has been taken in this examination ? 
A. No, sir. 
Q. Are you able to produce any copies of letters before the master 
touching the matters now in examination ? 
A. I guess not, myself. 
Q. Look on page 226 of Ledger C, at an item December 
733 15th, 1869, Cleveland Paper Company’s notes, $1,500. State 
what was the consideration of that note; what was the note 
given for. 
A. Fixtures in the store. 
Q. Do you know the amount what the fixtures were sold for? 
A. I do not. 
©. Look at the item, December 21st, to P. R. Merritt, mortgaged 
$2,121.61; state what that was. 
A. It was a mortgage which he had on some property on the 
North Side. 
o- Q. Well, did that mortgage belong to vou originally? 
A. No, sir; it belonged to Merritt. 
Q. Merritt gave the mortgage, did he? 
A. This mortgage was turned over tohim. He sold this property 
and left the mortgage of that amount against Meserve. 
Q. He has given you credit for it; is that right; were you entitled 
to a credit for it? 


Mr. McDarp: 
Q. Well, the mortgage was given to Merritt from Meserve; how 


oU0 KATE W. GOODWIN ET AL. VS. ELEANOR FOX ET AL., &€. 


did Merritt happen to give it to you; on what consideration; did 
Merritt owe you that money ? 


A. Yes. 


Q. And turned over the mortgage to you; did Merritt turn over 
the mortgage to you for money that you let him have? 

A. Yes, sir. | 

Q. Did you turn that over to Fox & Co.? 

A. Yes, sir. 


Mr. Goupy: 
—. Then that mortgage did belong to you at one time, did it? 
A. Yes, sir. 
Q. And you gave it to Fox & Co.? 
A. Yes, sir. 
Cross-examination by Judge Woop: 


Q. Mr. Fox, you commenced the new account with them, 
734 aside from any old business that you had done at this time, 
in May, 1865, didn’t you? 

A. Yes, sir. 

Q. They shipped on that day a large amount of glass? 

A. Yes, sir. 

Q. And they kept shipping to you right along during the sum- 
mer large amounts? 

A. Yes, sir. 

@. And you received it and sold it the best you could and sent 
your remittances as you could? 

A. Yes, sir. 

Q. Did you dispute this account being correct ? 

A. No, sir. 

Q. You say that you was to take this glass that was shipped to 
you along at a certain discount, some of it at 60 per cent. and some 
less. How much more discount was you allowed than other parties ? 

A. That I noticed by the books to be very little. I found out in 
some instances not less. 

Q. Isn’t it a factthat they allowed you more discount than any 
one else ? 

A. No, sir; I notice by the books that they have not done so. 
They was to do so, but they have not done it. 

Q. How much discount did they allow you on an average ? 

A. I couldn’t tell you. 

Q. Now you say that you were selling this on commission ? 

A. I do. 

Q. Have you looked through these books to find when the first 
commission account wasopened by Fox & Co. with you ? 

A. The first commission account, 1 might have seen it, but I 
couldn’t now quite place it in my mind. 

Q. Look on page 276, I. Willard Fox, commission account. 

A. Yes, sir; I see it. 
35 (. And state if November, 1871, is the first item under the 
head of commission account that is shown anywhere by those 


books. 
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Objected to as incompetent. 

A. It says here—but there was some longago. I think there must 
be somewheres before 1865 even. 

Q. Well, the first item there is November 17th, 1871, isn’t it? 

A. Yes, sir. 

(). And continues right along down through 1871, 1872, and 1873, 
and 1874? 

A. Yes, sir. 

@. As a commission account ? 

A. Yes, sir; ever since the fire, since the store was closed, an- 
other deal. 

). Was there any different arrangement as to the amount of dis- 
counts that you should have at any time during the course of your 
dealings with Fox & Co.? 

A. Yes, sir. 

When was there any change made? 

A. I sold at 5 per cent. discount in the first place, and afterwards 
I sold the glass at a discount on the glass as my commission, they 
holding the glass. 

®. How much ? 

A. It ran from 30 to 60 per cent. I think there is only one in- 
stance where there is 60 per cent. off. 

Q. Were these accounts presented to you from time to time? 

A. These accounts ? : : 

Q. Did they send you bills? 

A. Sent bills of glass, but no statement. There was never astate- 
ment sent to me. 

(). Never any statement ? 

A. No, sir. 

Q. When bills of glass was sent to you did they send you bills of 
lading ? 

A. Yes,sir. 

Q. What did you do with them ? 

A. Filed them away. 

Q. Did you have any book in which you entered the amount 
736 of the shi pments of the glass from Fox & Co. to you? 
A. Yes, sir; placed it on the books. 

Q. Do you think that they would differ at all, if they were in ex- 
istence, from these bills of shipment? 

A. Yes, sir; I think they would not vary much. 

You think those are correct, then ? 

A. I think those are pretty near. 

Q. Do you pretend to say that during all this period of time— 
say from 1865 to 1869—that you didn’t ‘have any figuring up to un- 
derstand huw you stood—find how you stood ? 

A. We never had any at all. 

Q. You never did? 

A. No, sir. In balancing up the glass we might have looked it 
over, but nothing else. 

Q. In looking it over didn’t they make a statement to you of 
interest after three months? 
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A. No, sir; never no interest ever talked of. 

Q. Wasn’t that the custom known to you all the time, on all 
payments on sales that you had to make after three months, that 
you would be charged interest ? 

A. No, sir. 

@. You say that was not so? 

A. That was not so; and he knows it is not so. 

Q. At the time these papers were executed shortly after the First 
National Bank had closed down on you in 1869, when Samuel H. 
Fox came out here and these papers were executed, you looked 
ove. your accounts with him then, didn’t you ? 

A. No, sir. 

Q. Didn’t he present to you a full statement of the account from 
the beginning? 

A. No, sir. 

. You say he did not? 

A. No, sir. 7 

Q. You say that there was a considerable large amount of glass 
broke ; did you make any claim during these years when this glass 

was shipped to you on account of breakage? 
737 A. Yes, sir. 
@. In what manner did you do it? 

A. I did it with Samuel in the store. 

@. You mean personally? 

A. Yes, sir. He agreed to allow it. 

Q. How much ? 

A. It was something over. He told me to make it out. I can’t 
say that he saw it; I don’t know but hedid. Something over $5,000. 

Q. You can’t say whether he ever saw it or not? 

A. I cannot; no, sir. 

@. You have been asked something about your account of break- 
age at one time. Do you remember what that was for—how much 
or what it was? 

A. No; I don’t know as 7 do. 

Q. In answer to the tenth interrogatory of the testimony of 
Robert D. Merritt, he says that he knows as to the reduction made 
by Fox & Co. of about $3,500 from the account on account of break- 
age. Do you know what that particular breakage was? 

A. No, sir; I don’t think I do. 

Q. Do you know whether that was rendered as any particular 
statement of breakage? 

A. No, sir. 

Q. Do you know whether it was paid or allowed as a settlement 
of the full amount of the breakage? 

A. I see by the books here that they never credited me with any 
amount. There is seven hundred odd something here; I don’t 
know what itis for. I never knew what it was for. 

Q. During the time that you had done your business with Fox & 
Co. and were selling glass here and were receiving large shipments 
from Fox & Co., did Merritt have charge of your books during all 
that time? 
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A. Not all the time. Ethan Fox had part of the time. 
738 Q. During the time Merritt was keeping these books did 
you give him any special directions as to the manner in 
which he should keep them ? 

A. Well, some directions, of course. 

Q. Well, did you give him any special directions as to the man- 
ner in which he should keep his accounts with Fox & Co.? 

A. No, sir. 

Q. You say that you paid the debt to the First National Bank 
when the sheriff closed you up, in 1869. How much were you 
owing that bank? 

A. I think it was $16,000. 

Q. Well, now, don’t you know as a matter of fact that Fox & Co 
paid individually—that is, paid as Fox & Co.—on the indebtedness 
to that bank for vou the sum of two thousand dollars? 

A. They individually paid it? 

Q. Yes. 

A. No; I do not, unless it was in the house. 

(). You say that. there was $6,000 insurance on the house? I will 
ask if it is not true that that amount went to pay the First National 
Bank the amount of insurance; that Fox & Co. paid $2,000, and 
the balance came from amounts collected from the proceeds of the 
store, and that that was the way that the indebtedness to the First 
National Bank was paid ? 

A. I think four thousand and some odd dollars was paid on ac- 
count from that—four thousand six hundred and sixty-seven dollars 
from the proceeds of that mortgage, and the balance that there was 
in the store was sent to Fox & Co., I think, making two thousand 
dollars. 

A. At the time that the stock was turned over, as you say, in 1869, 
is not it true that you kept right along in the store during that year 
until the following December 

A. Yes, sir; the store was ‘arried on, not removed. 
739 Q. Didn’ t you havea hand in the sales and a hand in collect- 
ing and hand-ing the proceeds substantially as you did be- 
fore ? 

“A. No, sir. 

(). Your sign was over the door? 

A. My sign was over the door; I wished to take it down bet he 
wanted it there; he urged me to keep it there. 

Q. What were you doing between February, 1869, and December, 
1869, when this thing was “closed up? 

A. I was part of the time on the farm and part of the time in the 
store. | 

@. What were you doing in the store? 

A. Doing anything ; suggesting this and suggesting that. 

@. You was receiving all the time an amount of stock from down 
there, were you not? 

A. No, sir. | 

Q. Look at Exhibit D, attached to the deposition of Samuel Fox, 
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and state whether that is not a correct account of the amount of glass 
that was shipped ? 

A. I couldn’t tell you; I don’t know anything about that; 1 was 
not shipped to me. 

(). It was not? 
A. No, sir. 
2. There was a large amount shipped to the house, then? 
\. A large amount shipped to the house; yes, sir. 


a 


Q. That went right in along with the rest of the stock, didn’t it? 
A. Yes, sir. 

Q. In what manner was the amount of stock being disposed of 
Curing the interval of the time between February and December, 
1869 ? 

A. What was being done with it ? 

. How was it being disposed of ? 

A. The same as we had before. 

Q. The same as before? 

A. Yes, sir. 

Q. That is, there wasn’t any change; you were going right 
740 on selling glass just as though it was your own ? 

A. No, sir; I don’t think I was, because everybody con- 
sidered me busted. They got the news all over our street like wild- 
fire. 

@. How much of the stock remained in December, 1869, after you 
had been in there quite a while—after you had been in there during 
all these months between February and December ; how much stock 
remained in December ? 

A. That I don’t know. 

@. You had that all lumped out in a lot at the end of the time? 

A. No; I think some thirty-seven thousand at the latter end was 
sold out ina lump. 

(). Do you know for how much it sold in the end—all that was 
left ? 

A. No; I do not. 

@. Who had the management of this business here between Feb- 
ruary and December, 1869 ? 

A. Ethan 8S. Fox. 

Q. Was he selling at retail or wholesale ? 

A. Both ways. 

@. What was he doing with the proceeds ? 

A. Sending it to Fox & Co. 

Q. Was he keeping an account of everything? 

A. Yes, sir. 

. Do you dispute the amount that is shown by these exhibits as 
being the true amount that was received by Fox & Co. as the pro- 
ceeds of the disposition of what was in that store? 

A. I think you have not got it all down. 

@. What do you think I have left out? 

A. Oh, I think there is a large amount. 

Q. What? 


KATE W. GOODWIN ET AL. VS. ELEANOR FOX ET AL., &@. 395 


A. Probably the receipts of the collections of the notes and one 
thing and another. 
| @. Who do you think cheated you on the books of Fox & 
741 Co.;Samuel H. Fox? 

A. Why, he did not cheat me at all; it was not mine. 

@. You say you think you were not credited with the amount you 
ought to be? 

A. I was not credited with everything, as he states it. 

@. What do you think you should have been credited with that 
you are not? 

A. Oh, I should have been credited—if I had been credited with 
the amount of glass that was there in 1869, that is all I want. 

Q. What glass ? 

A. Glass and goods that he had. 

@. Can you state one case where any glass was sold that the pro- 
ceeds have not been accounted for on these bills that are on file 
here? 

A. I can’t tell anything about that. I know the whole amount 
of glass in the store at the time he took it was not receipted for. 

@. Then you mean to say that something remains that vou have 
not got credit for that you ought to have as the proceeds of that 
sale ? 

A. I haven’t got credit at all; that’s what’s the matter. I want 
credit for the amount of stock that he had of me; that’s what I 
want. The stock that he had in the store at the time he took the 
goods. I want that credit. 

Q. What part of the stock is there that you have not got credit 


A. The whole amount. 

Q. What part have you not been credited for? 

A. The glass. 

Q. What glass? 

A. The glass in the store at the time he took it; the glass that he 
received and charged to me; I want that glass back again. He 

took it away from me and gave me no credit for it. 
742 Q. What glass? 
A. The glass shipped on and charged it up tome; hisown 


@. When did he take it away ? 

A. When he took possession of the store,in February, 1869. 

Q. Was there any account kept of that glass? 

A. Well, I don’t know. ° 

Q. Who shipped it ? 

A. Who shipped it ? 

Q. Yes. 

A. Why, his men did. 

@. Who were his men ? 

A. Ethan S. Fox and Merritt and several others, and he put this 
glass in he wanted to get rid of—this big glass; so he got it and 
shipped it out here. 

@. Where did he ship it to? 
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A. He shipped it to94 Washington street; billed it in that way. 

(. Shipped to 94 Washington street ? 

A. Yes, sir. 

Q. Do I understand you to say that he shipped it away when he 
took possession ? 

A. Oh, no; I didn’t say so. I told youhe kept urging me. He 
wanted me to keep it in my name here to get rid of it. 

Q. Then do you mean to say that of the amount of glass that was 
in the store in February, 1869, that you have not got credit for the 
whole amount that was there? 

A. He didn’t credit me at all; he didn’t credit me anything. 

@. You don’t mean to say that there was any glass? 

A. No, sir. 

@. You can’t say whether it was all sold here? 

A. Yes, sir; he sold it after awhile. He sent some over once to 
94 Washington street. You will find it on the book. 

@. It was all sold here? 

A. I don’t know whether it was or not. 
743 @. You were around there superintending it? 
A. No, sir; I don’t think I was, very much. 

Q. Who kept the books during February, 1869, and December ? 

A. Ethan 8. Fox and Merritt, and Samuel H. Fox part of the 
time; Merritt was there part of the time in 1869. He used to keep 
the books for the rent of the store. He had some safes in the front of 
the store; that was at the time he took possession. Merritt had some 
safes in there, and then to pay the rent he helped Uncle Eph. on 
the books; that is the way it was. It was all charged up to me 
just the same as if I was running it. 

Q. They credited you for all they could, for aught you know, 
didn’t they ? 

A. No; I say not. I don’t find any credit for it. 

. Credit for what? 
A. For the goods they took of me. 
@. Who sold them out ? 

A. He did, I suppose. 

Q. Who? 

A. 8. H. Fox. 

Q. S. H. Fox was not here? 

A. Some of the time he was; at the closing up he was here. 
Ethan 8. Fox wrote him letters. 

@. When he was here? 

A. In December, 1869. 

@. But he was not here all this time, between February and De- 
cember, was he? 

A. No, sir; not all the time. 

Q. The business was being conducted by Merritt and by Ethan 
Fox and by you? 

A. I didn’t consider myself as one of the conductors. 

@. You was around all the time, wasn’t you? 

A. Yes, sir. 

@. Didn’t you see how the business was going on ? 
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A. I don’t know whether | did or not. 
Q. Youkept drawing money all the time, didn’t you? 
744 A. No. 
@. Did you advise as to the way business should be con- 
ducted ? 
A. They discharged me back in 1857. 


Redirect examination by Mr. Goupy: 


Q. Mr. Fox, you say that this account, as shown by Exhibit C, 
purporting to give you credit for the proceeds of the store in 1869, 
is not correct in this, that it did not give you credit for the glass be- 
longing to Fox & Co. and which you claim to have been returned 
to them ? 

A. Yes, sir. 

Q. Isn’t it also defective, in that it don’t give you credit for your 
notes that you had turned over to them ? 

A. Yes, sir. 

Q. Isn’t it also defective in this, that it don’t give you credit for 
the paints, oils, and glass and brushes which belonged to you ? 

A. Yes,sir. 

@. What is the amount which you claim, in round numbers, you 
should be credited with for the store then turned over to them? 

A. $65,000. 

@. Which was the amount of the inventor y taken at the time ? 

A. Yes, sir. 

Q. Now, then, you have stated in cross-examination that you 
made up an account for break: age, &c., amounting to $15,000; did 
that include the damage for cutting down and for staining also, as 
well as breakage ? 

A. It did up to that time, but not up to the latter end. 

@. Did you make a calculation so that you can state the average 
per cent. that ought to be allowed for breakage, cutting down, and 
staining ? 

A. Yes, sir. 

Q. What is that per cent. ? 

A. 20 per cent. 
745 Q. Has there been any credit that you have been able to 
find on the books of Fox & Co., now in the master’s office, 
for breakage, cutting down, or staining‘ ? 

A. No; sir; 8. #. firured that in the office himself, and he knows 
just as well as I do. 

Q. Look at Exhibit A to the first deposition of Samuel H. Fox 
and state whose handwriting that is in, if you know. 

A. That is in House’s. 

@. Who was House at that time? 

A. House was a clerk for Miller, Van Arman and Lewis. 

@. How did he come to make that draft of agreement ? 

A. I wouldn’t sign the agreement that Mr. Spafford drew up. 

QQ. Who prepared this one? 

A. Mr. Miller and myself. 
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Q. You inean Henry G. Miller? 

A. Yes, sir. 

@. Who was your counsel at that time? 

A. Henry G. Miller. 

Q. For whom was Mr. Spafford acting ? 

A. For Fox & Co. 

Q. You stated, in answer to a question, to Judge Wood that you 
did not dispute the correctness of the account appearing on page ‘119 
of Ledger C. To what account do you refer? 

A. To the glass matters—the glass account. 

Q. What do you mean by glass account—what does it include— 
that you say you do not dispute ? 

A. Well, I don’t dispute that they billed it to me, the different 
items of glass and the amount. 

Q. You mean by that that you do not dispute that the amounts 
charged to you for glass shipped are correct; is that what you 
mean ? 

A. Yes, sir; on commission account. 

Q. You do not mean to admit that you have had the proper credits 
given to you, do you? 

A. No, sir; only the bills of glass that were sent. I looked 
746 ~=them through in the glass-book, and I think they were about 
correct. 

Q. What do you mean when you say you looked them through 
in the glass-book ; what book is that? 

A. That is where the glass is shipped, the amount of boxes and 


Q. Are they here in the master’s office ? 

A. Yes, sir. 

Q. Just identify them. 

A. There is one, right there; glass-book No. 7, Fox & Co., and 

glass-book No. 6, Fox & Co. 

@. You have looked over these bills contained in these books, 
have you, and find them to be correct as to the quantity of glass, 
and prices, shipped from Durhamville? 

A. Yes, sir. 

Q. Look at page 156 of volume 7 of the glass-books and state 
whether the glass entered on that book under the head of memo- 
randum of glass sent 8S. H. Fox, Chicago, April 10, 1869, was ever 
shipped to or received by you. 

No, sir. 

Q. Is that a portion of the glass that was sent after you turned 
over a portion of the glass that was sent after you turned over the 
store and with which you have since been charged in Exhibit C? 

A. Yes, sir; 12,000. 

@. Did you receive or have the proceeds of any of that glass, 
amounting to 12 or $13,000 in the aggregate, sent from Durhamville 
to Chicago after the 20th of February, 1869 ? 

A. No, sir. 

Mr. Goupy: Point out, if you can, giving the book and the page, 
any glass shipped from the storehouse in Buffalo which you say you 
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knew nothing about, but supposed came from Durhamvyille, and 
give the date. 
A. Glass-book No.6, Fox & Co., page 589, date of June Ist, 
747 1866. Shipped May 20th from Buffalo 124 boxes of glass in 
storehouse in Buffalo. 

Q. Did you ever order any glass from Buffalo? 

A. No, sir; I didn’t know anything about that—a lot of double- 
thick glass. 

Q. Was that shipped on any order made by you on Fox & Com- 
pany ? 

7, No, SIT. 

Q. I will ask you to state whether that is one of the instances, 
among the numerous instances, where they shipped glass to you with- 
out anv order being given by you? 

A. Yes, sir. 

@. Odd, different sizes and different kinds? 

A. Yes,sir; that is why I want tostateit could not have been—— 

Judge Woop: Did you get the glass? 

A. I say I don’t know, sir. 

Q. You don’t know that you did not? 

A. No, sir; I don’t know that I did not. 

@. On page 356 your attention is called to a memorandum of 
glass sent S. H. Fox, Chicago, on April 10th, 1869. You are asked 
if that is not the same glass that you-are charged with in Exhibit 
C? Will you show me an Exhibit C in which you are charged 
with that glass? 


(Witness examines papers.) 


Mr. McDarp: Can you find in this book any place where they 
have charged you with the glass after that date and up to the time 
of the closing up of this glass-book ? 

A. In my books? 

Q. In this glass-book that they have brought here—that $12,000— 
have they anywhere marked that on these glass-books to you? 

A. No, sir. | 

Judge Woop: Don’t you know that you are not charged with any- 
thing after February, 1869, in this lawsuit? 

A. No, sir; I don’t. 
748 Q. Don’t you know that you are simply sued on the ac- 
knowledgement of indebtedness of $70,000, in February, 
1869, and that you are net charged with anyth'ng since that date? 

A. No; I do not. 

Q. You claim that Fox & Company were indebted to you not- 
withstanding all these papers ? 

A. Yes, sir; I do. 

. Now, I will like to have you look at these two notes and state 
whether you signed them. 


Objected to. 
Q. How did it happen that Fox & Company were owing you at 
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the time of this settlement in 1869? That in 1874 you executed two 
notes, payable to them, for $14,000? 

A. Will yoy allow me to explain it? 

Q. That is what I ask you to do. 

A. There is another open account after that time. They hada 
lot of glass in town here that they wanted me to take care of, and 
wanted to use those notes. He hadn’t got the glass sold; he wanted 
to use that for his own benefit. There is three of them, and the 
understanding was he was to take care of them, and I never looked 
after the notes. 

Mr. McDaip: That is another separate institution. 

A. Altogether different. You have got the letters showing the 
whole affair. 

Judge Woop: Have you looked at these letters? 

A. Yes, sIr. 

Q. These letters are all your own, are they ? 

A. Well, sir, they are not; some of them don’t belong to me. 

@. Point out what ones. 

A. Some of them are written by Uncle Eph. and some of them 


by 

Q. I want you to point out right now what you dispute. 

749 A. I don’t see any of these here (examining letters); they 
may be in another bundle. 


Letters of the defendant from 1 to 55 are offered in evidence by 
the complainant, Kate W. Fox. 


Mr. Goupy: Mr. Fox, in my cross-examination of you I referred 
to an exhibit as Exhibit C. I find on looking at the exhibit itself 
that it is marked Exhibit I to the deposition of Samuel H. Fox, 
instead of C. Will you please look at Exhibit I, that I now show 
you, showing glass charged to you, the first item of which is March 
23rd, 1869, and the second April 10,1869, and the 3rd May 8th, 
1869, and then one or two items of glass, and state whether or not 
these are the items of glass that they refer to as being charged to 
you, which were in fact shipped to 8S. H. Fox. 

A. Well, Iam sure I couldn’t tell you, because I never saw the 
amounts of them only as I have seen them in this book. 

Q. Did you get any of these lots of glass so charged to you in 
Exhibit I * 

A. No, sir. 

Mr. Goupy: If the master please, there was a rule before the 
master on the complainant in the original bill to produce all the 
letters written by I. Willard Fox to Fox & Company, and also copies 
of their letters, Fox & Company’s letters, to I. Willard Fox, together 
with the books of account which embrace the transactions between 
Fox & Company and I. Willard Fox. By obedience to that rule 
there was sent to the master a package of letters purporting to be 
written by I. Willard Fox to Fox & Company, and four books, two 
of which are glass-books, number- 6 and 7, and two of them ledgers, 


KATE W. GOODWIN ET AL. VS. ELEANOR FOX ET AL., &@. 40] 


BR & C,and the documents and books thus produced in 
700 ~=obedience to that rule the defendants in the original and the 

complainants in the cross bill offer in evidence with the un- 
derstanding that either party may use such part of the books as 
they deem pertinent and such parts as they desire to LO into the 
record; and in that connection we offer the letter written by Fox 
& Company to the master, which accompanied these, for the pur- 
pose of showing that t he declined to send any copies of letters writ- 
ten by them. 


vol The defendants to the original billand complainants in the 

cross-bill then produced‘and read in evidence certain books, 
known as the ledger, Journal, and shipping book- of Fox & Co., 
which were produced before the master in chancery under an order 
made by him on the application of the said I. Willard Fox, and read 
therefrom the following: 


Transcript from Fox ne Co.'s Le dyer C of The “vy Account with [. Willard 
ox. 


[. Willard Fox (glass ace’t). 


Date. Dr. 
LS6DS. 
May 20. ‘To 2,200 boxes glass. ocho ia ceuecewese Poe Ce 
" " “75 * eee alta amen = 591 95 
san. 16. “ 2.30 * glass bas einen op glares L SSO 25 
aniy is. ° 25 lence P sna ocibel 100 00 
Aug. 3. | i424 * SP aE a Ae EL 2180 00 
toot. §. *- 25-* Mi scan gs sale sccm 
; YS = : a ee Te Oe Ren eae SNR Oy IQ, SU 
7 i ia Bins ccteatiniarttcabi nied 2565 48 
vs i ™ Ce OE Re 1.612 75d 
“ ©. a eg s Le ae re aes 1,455 40 
1866 
ia i. * ae CF cel a a ea rT a 1.9386 50 
“  «& IQS « Se nr Ae ae eee le 1.419 90 
Peon, 27. * 292 Re ooh eet BUSTA Sp a ee eee RRS Tee 1.770 30 
gS ae ee: | noite se 3 Re ee es 1.401 90 
' si 16 ; og OO AeY eC a A 264 OO 
is | ie oo) , . RE Bind en gee ee a 1.497 OO 
a RR 2 ee a 1,537 20 
Apt >) oe SUG " aa Tee CUE ot eee a OnE BONE aT eT L796 10 
% yn 250 ; :' Re Le ETT ee TEE a 1.672 3d 
m , ™ 2D a 127 SU 
May ] " O74 ee he a Oe ee ee eee L976 SO 
1“ “ 26 he Re AI eS Ae Oe An ee AP??? DV 
” () ” 4 TTT ee LT RE Se Fre ea S89 95 
eo ” 5 28 m a A EN NE RE Re 910 28 
sune 3. * $3. * ee A eS Oy, ae 575 O00 
_ oe ae. SO Bie Ree TT tk ee 2,065 00 
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m Saco | Mea ee is; Mah Smee ere pe ma 1,740 20 
” a: eet ih DEW FOR Uo cunwsioeawesewene 15 50 
a > eee expenses to DS. 2 EE ie cn es 10 OO 
r “ “ paid for making contract for freight .---- 10 00 

ToO2 

Ae: 21. Ee 212 DOROS IE 1. cccxiusidans eens 3,000 Yo 
éé sé 66 107 ‘ és ee ig | Ne ee, Pree Se, Live 28 
' 4. wee. ee NER Meee ean ey re oe Yen a ee 2 Od2. 7d 


ne ee 


I i ae a a a a De gt. 
” ye eee : ts ie a eh ee ie Ee od, 400 SU 
aes ae li aR a a iil 1,418 7a 
- ‘ - 5 , . aes EN ae leas Nn ea in Ma ae 100 So 
Nov i iin ll da 20> OO 
ie a es " ie ees ae on call ea a 62 50 
ss Se eee OOS IBIG . o s oa comnts escent 6, 147 90 
es ; a ee eRe a none 
a ic. ee * BO a aa a 1,731 OO 
. 27. “ cash to Munroe & Cowarden Co. .--.---- 2.000 OO 
1867. 
a ee iii ins ree ee nee Liaw 40 
oe ie i ef 
rep. 1..™ paid Munme & Cowarden .....cscccuncs 218 47 
mn Fr 1,544 95 
“6 St i ee | 
12. 1d ee a Cnn Ca: Te ia 40 
in. “* Bei ‘ gh ee TN ee E eT SA Nee ee SL ce 1.617 OO 
Men 8. * S44 * BP eat aoa Oa er ane ce a ee 1,952 25 
“ 0. © 219 « ern eam CRC Ta, 
Br eo ee ee _ ne eM ime > ae MNO 749 OO 
Be. Ta "ee Pres tae seid geod la as 1,253 405 
Aug. 1. “ bal. in’st on account after 3 months —---- 1,612 OO 


Date. OR. 

1865. 
July 24. By draft on New York-___-- oa aa eee eu $7,000 00 
ih el ss RRL a me eS EO 5,000 00 
oe Fa oe ee PP ahaa ht ae 5,000 00 


1866. 
mn: Zo: * oe: ae” ee pe ECR MARS ET A et dp ANT 5,000 00 
eee en ¥ | 5,000 00 
May 19. “ overcharge freight last season_-_-_------.. 47 76 
. oF See as PO TOUR oi cas we mm ue OO 
piv. om. . OT er ©. SIO sinks Wc bs 250 00 
™ . PO aia a alk cal ue a 5.000 OO 


Sept. 19. “ « 5,000 00 


lle I ee 


Oct. 16. “ « 3,000 00 


a eee ee 


2: & 1,000 00 


ee ee ee Gee ee ee ee ee ee 


iis Sa gir Se Nm AAI oy nN: Ai Sat) 1,000 00 
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6) 

{VO 
May 3S. 
June 29. 


1867 
Aug. 1. 

és ) 

éé ) 
Sept. ‘y 
Aug | 


Date. 
1868. 
Jan. 1. 
May 7. 


¢ ~ 
‘ 7} 
éé 8) 


¢¢ 


19. 
June 10. 
Aug. 1. 
pept. 1. 
. F 
+ 


é< Q. 
Oct. 10. 
é 16. 
-..: oe 
Nov. 21. 
yee 


™ ee Se Re EI LE SE Late ee ee oe eee 50 00 
* O% Geauet, On thie Oil . oe cna 144 25 
© GR Ee TRON hint chiiwenicanwcenee 50 00 
FF I eked etek dheaieon shine cnas 50 00 
> 7 > ang 

OF iil ha i Fd nits tenis $4,187 50 

EE eo I iid ks Arena ten 2950 00 

41,991 87 
$92,021 38 
Dr. 

PO IR as a i a a $41,991 87 
1 BIS BORG Bick wakes ota esnd 1,448 75 
122 _ Oa a aig a a anda ale aa 1,481 63 
A ME, eee ee NE IE ORY Sie 269 54 

isigerest Oh SCCOUIKK wow can weer wae sGewen 1,314 25 


RNID i scincenshcntberniedind aia ete ea ican Siaieis . $1342 
DO a aN a ee ee 100 
slums a ahickchn: det ce ik Mei dk el kaa aes a S00 

Ni le 75D 

Pate IE i i es. were eeeieccmen 7 

Beimnce carried GOWN... ....5~. 6260.64 20 50,000 


$52,506 


Dr. 


Balance brought down--_.-------.----.. -~ $50,000 


FE Fea as ok iene dickens el enn masini vee 50 
Sane UMAR in. Girth th ccs as carn isaslcentinctionie dines sn 906 
ey a NS a EE OE 
x" Se. bil Saleh wk si deed ca sur alenecmiraec tic tice 48 

2 Fe i ces caialae aiia a ales uel ult ae ia eco 28 

5 “ Ee eT ee a ee ene Le ee 74 


0, (00 
{od 
Oo 


- / —— wee ee ee eee ee eee eee ee eee ee eee 


——— —— oe oe a _—_— oe eee eee ee ee ee ee 


SE ai. ee Rl RM Oe, RAO ee Pe a 167 

Eg. * ba a ne eR, AL ASO 98 

Pe ticetnhne dicetaaiaees 2.872 

i NEL, Gea eae re RENO Se 729 

is Re 2.364 
éé éé 


153 


——— oe ew Bo a a Fr oe ee a SS ae ee ee eee oe 


Zo 
OO 
13 


40 


2,083 10 
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1869. 


Feb. 1. Balance interest to date_____-~- niki boix satan 4,862 55 
$77,234 5o 
704 
Date. Cr. 
1868. | 
Jan. -12. Dy cash to mother... 26 ......- Tee eee ee $215 00 
Feb. 24. “ pe atten cw less tunieaiapla ia alginate ea apblamaeieh 100 OO 
ie “5 iran ooo cM ey OE a er nar OF ey TO SEE Zo OO 
©: I BO MEN e ass helenae ania is elem: eplge nitiese -atlabaasa o TO 
BE tek 2 UN iv sp ap cc i ie i doo bee 2.000 00 
rr OE PO idole iliac alicia aig deleniana ei 0,000 00 
sane 1G." * * ae eh OB POE Bic nec 2,900 O00 
NI asst tehsil dct signa Wap be seis 31 61 
Aug. 5. Draft on you and interest, 60 days__-.-._~-- 2,500 00 
5, RE! Spee OER EON ea tar nae TS 31 61 
SON R* ©: ah caren NI NG INE is’ iss cd rd singh tl 0,000 00 
gs, SUR ope Oe pe ees nin enon Sa oyRnOr RNP 0.000 00 
Jay eg My ieee Em nee me ap cE mee 0.000 00 
TON EE: Aside gc; Sg ee mee ee ane VRE Te PET ar 0.000 00 


de ee a Se oT eres 
1869. 
Pep. 1. BRN GOTTIOd GOWN sccncc cckanceuwsuackus 68,277 


Date. Dr. 


1869. 
To balance brought down __------. ihetbnretiontiec $68,277 
PPIVGR BOCOONG Th 1S sk eke vcctltiocviacuee 1,923 
Amount mortgage and interest------_.----- 21,387 
ENE Sc aa ON IIS ic 8 ren ici apap oboe 480 


Transcript from the Shipping Book, Called “ Glass-Book,” of Fox & Co.., 
Relating to the Glass Item of SS] 2,009.09, Sent after iy, bruary yAUR LS69. 


(Glass-bBook No. 7, p. 354.) 
Memorandum of glass sent to 8. H. Fox, Chicago. 


1869. 


BEAT Zo. ROP Wis Acca sane ths 8 x 10, cylinder. 
I a Sx 32. " 
a OE ea ey 10x14, « 
Bice 7. camanialiai habia ial a 55, * 
TO eer eee ia Mee tie Mies 10x20, « 
5d Os depapil id ata es As 12 x 16. ” 
ee. °C. is aecabasseeagie bia iadabaais i 
Orr 
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{00 
Ape: 10. 25 DOR OR aa win ewnsiinn 9 x 12, cylinder (pages 356 & 357) 
i: gatiiecrieatanionis oi10,..* 
OF:  ontahnguae vie, ™ 
1 "cashes 9x15, . 
10 7 pacha sling pociiahceliodei oxiG, =“ 
eats ial coatak Deda 9x 18, o 
i ee ee ae 10 x 18, “ 
OO: souimmiameatanaieagninaiee 2st. * 
Rarer ne BETS OT. 12x26, « 
a rn 12 x 28 . 
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! 
f 
i 
t 
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! 

i 

I 

j 

I 
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| 

‘ 

! 

} 

| 

| 

{ 

I 
eet 
4 
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~ 
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me = - sical aad 16 & dz; ‘ 
Sa eee 16 x 34, 
ee re er er 16448. : .“ 
- iE re eee nee neo 640. * 
ae Se A OREN 90x24, « 
a re eee: 20 x 26, ss 
le ee 0x28 
) eee eee ee ee 90x 32. 66 
uo ™ [loecieamenine ee 
OS aie le Ze X Se. ss 
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a i Gage ee maeoe 
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SEE Sete Me Te 28 x 34, m 
| errr 
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BO ea ee 12 x 15, Durham. 
| ei. i) MN emnune aes ex, * 
eS SI ates clogs 14 x 88, 1 
/ i << | i Semomentan ents 14x48, “* 
ie 3) Seem Se ™ 
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756 Also, marked B: 
i lacie Rice eile ale sald bl oer 12x15, Durham. 
4 > ., OF é¢ 
aaa a atc aa etic asain al aman 16x Ody, 
| a ee é¢ 
18 X Za, 


OD 
a 
y 
© 
M 


a a ad 
i a a cl le etal re Ze x Oy * 
aa cena 22 x 30, 
I a 24 x 30, “ 
a a ca i iaain 24 x 32, 7 
Bi rare TR) rab ih haceuicnh hes iceland Saeotnoracaniaell acth 24 x 36, _ 
ay V5 o Selden ic lactones ibe unpre Tecnica 28 x 32, ” 


All of the items for glass shipped to I. Willard Tox charged to 
him in the glass account in the year 1865, to wit, May 20, June 16, 
July 18, August 8, September 6 and 21, are entered on shipping 
book called “Glass Book” together in one body, November 20th, 
1865, and are as follows: 

DURHAMVILLE GLAss Works, November 20th, 1865. 


I. W. Fox, Chicago: 
1865. 


OP ey ee ey 2 a ae Te eee ee $5 60.... $1,375 O00 
. ii) Pe NR eae ee RR 150 00 
100+ ox iz. A Derk) NT a OE ee eee ee 6 0O-_...- 600 00 
95 9x 13, he ae ee SC ea ea i. | = 150 0O 
100. =“ | Tae Sapene spree cane a TOE ee 600 00 
50. De SRE INC CST! ere ee 6 00__.- 300 OO 
ie sg A SE ene, Net 300 00 
95 6 10x15 Oe a ae | Bee 150 00 
95 ce 10 x 16 +4 OT Pe ST Te ae Ee ae aN . _- 6 162 50 
150) Be Be COIN oicacctncce teins  inkeigtal. le ana ai 900 00 
AS oe Sx 12 6 age eT eS Oe ee Le aN a 2 162 50 
150 ce 9x 1? oe ee ET” oe ee 6. O82 os 975 0O 
50 9xis, lacbywitshantille Neccieitiiniageie sadicalabaaibls acpi GS Oc. 325 OO 
100 é 9x 4, oe a ae Se 650 0O 
50 ‘ Ox 15, oe Ea ee Am Rett Re hs ee O te eas 325 00 
»O oe 9x 16, EO Ce ee oe Beek en ‘i; | See 375 00 
L50 ée 10 x 12, Te eR em Lee 975 OO 
100 6 Pa a i al a i: | 650 0O 
100 10 x 16, ee Ee a ee ea OMA TT ae Ce (mS 750 00 
25 ve 10 x 15, o FL ee ee ee ee ff 162 50 
30 ce 10 x 18, ee ee oe i A ie Pel She le ee , Cec 295 00 
ee | i Mei: | kare 80 00 
re Reece ecw 150 00 
I i x 38. EN AO OTTER GAR ee cee i | poe 150 00 
757 er I ee ONO ois cin cis Chee weoeee WO edas 80 00 
“Pike °° SG Sie a ee Ca” 48 00 
10 * 14x18, Be ose a, 80 00 
ee a 8 00____ 40 00 
10 = ¢§ a ae 2. ere 80 00 
ee, | RR nie Orencrnt ae 8 0O___- 24 00 

] es 14 x 30 +s gg a ee AED rena 5. ee 9 OO 
10 ‘6 16 x 20, sig RT ET ee Tae ee 2: Se Os 2 a SO OO 
Poo “Shaw,  * Sapesidonatenn ee ee | Ree 40 00 
5 « 16x 24, ERR cwiees, Rd 40 00 


1,745 boxes. Amount G06 UP. 6 .incrdccndsscen $11,163 50 
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| ROHS. 


May 25 1,745 boxes. Amount brought up_--.-.--.-------. $11,163 50 
MO ROR Oe CPT: careedsine ee ce | mes 9 00 

| 6 16 x 36, 6 PE ES OP ee | Ne 11 OO 
3 18 x 22, ‘ eee nee 27 00 
3 ‘ IS x 24 ol teal a nan elon i F 2 9 O00 27 OO 
l es 20 x 82 ‘ SSNS Be ore Ge ll OO 
20 x 24 é6 ne ety EC et 9 OO IS OO 
1 é 24 x 36, we NS PAR at RR AN ll OO 11 OO 
25 Gx 12. Durham. SSG tes E i 25 181 25 
23 9x 18, zs pices ‘a _ Em eincy IS1 25 
25 ¢ a. Sn ee ee - ae - Tae 181 25 
25 ‘ 1} x FZ. o eegien Le e Z t 25 2 181 25 
0 ‘ 10 x 14, < ae 4 25 : 062 50 
2s) LO x 15, ‘ 7 pea haa : i 25. Sl 25 
50 lO x 16 é‘ ocd P & o0 125 00 
2) 10x 18 s : 8 50 170 OO 
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LO ian &. 30 ‘ Y 8 5O ; 85 OO 
10 12x 18 ‘ Fe EE eS F & 50 85 OO 
) 12 x 20 dig ts, a . 9 OO 15 OO 

f 12 x 24 Sette r A 9 00 36 OO 
) ‘ i4 x 20 pu ton 4 Sal : . . 9 OO 45 00 
5 ‘ 14 x 2Y ‘ eds econ ac ee Q OO 45 00 
3 ‘ 14 x 24, Pele Saree _ — 9 OO 2% 00 
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: 16 x 40 mo . os re ome 60 00 
3 IS x 22 wibedea hiarles 10 50 ss 81 50 
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] 6 IS x 36 : ahs tr se 14 50 14 50 
TO | be X, 20 x 24 cylinder eee ee a LO 50 — LO 50 
] ve 20 x $2 oe DIAS OO . ;. Spa coe 13 50 
] “s 24 x 50 é ‘2 2) | 13 50 
1 « 24x 86, ee ey es eed ee 14 50._.- 14 50 
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8 Be gee Fe ees es nek Satie Oe as 19 OO__.- 152 00 
10. et: I anne ate eee a = oe 235 00 
5 oe ae ae, PENG SS Be ee 19 OO 285 00 
yA) sé Re RR SK a Mi On, ee 470 00 
10 sé IS x 26 a a a i, ae Se ear 20d QO_- 235 00 
IO Sie 24 «| 7 a shal . ge . 235 OO 
10 +6 24x 24 she ‘ ss ae Sree << ee ee 259 OO 
1 Sie Re aa ee 290 00 
2 ce 94x36, ‘. Olbs. ea.__- Sedan 32 OO 64 00 
ae . fee inner "fe 256 00 
5 oe ye i ee ee eee fees 170 0O 
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25 sé 9x 16, sé = ee 6 ae 162 50 
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= Pew °- insosdbhodne mean aes i 19 50 
25 é6 10 x 14 oe Pe ee FC 150 OO 
95 C6 10 x 15. ‘6 i ve ee Te a a 150 OO 
75 : 10 x 16, ‘ Oe en ee eee Se a {87 5O 
14 ¢ 10x18, § ae a ; del OP 6 50 n 91 00 
50 é< Q x 12. evlinder Cy ee EE . 825 00 
9 & > a A Sp nenenen ey 5 a ee a 162 50 
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10. = 9x18 SA ER ce a x3 _ ae j 79 OO 
) a 10 x 12 6 Ber Dreyer meen, G Ou... 162 50 
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750 SS Od0x 16, ee aes TS ee 562 50 
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10 : 12 x 22 é Ee EE ST | AE 90 OO 
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10.—Ss¢ 14x18 1 EE SOR Ee ae eee CN 9 OO. 90 00 
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10 = ¢ 16 x 22 ‘ PASS PN eee. CS 90 OO 
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2 és 16 x 40 ‘ I oe i eae 2 a8 OO 
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1,036 boxes. Amount carried over..... -----...---.---. $7,820 00 


760 


761 


KATE W. GOODWIN ET AL. VS. 


1.036 boxes. 


whet 


> NO NS bo . 


e — 


— a | 
| id 


100 
1d 
LO 


wv 


» 
10 
LO 


Ss 


boxes, 


if 


| 


DOXeS, 


20 
AT) 
20 
24 


11 x 


Less 


W. 
9 


ae a ee on en. a eo 
2) 25 OS Re KE . * pe 


Amount earried over 


x 24, Durham.,100 


x 30. | 

x 32, é 50 

x 30. 100 

x 36, é | eee 
¥* Oz, 100 

x 26; A.©., ist., 60... 

x 36, és | 

x 44, 50 

K 56 6 HO 

x LU), 5O 


Fox, Chicago: 
20. evlinder 
nO” 


Fox, Chicago: 


x 14, cylinder 


Amount carrie 


Ame brouc 


unt 


>. On 1: Rs 
’xs Of. CV LEIeCes . 


x 16, Durham. 


fn 2 at. a tt Te a. 
— 


” 
— 
a. 
-_ 


ELEANOR FOX ET AL., &¢. 


_— ee 


ee 
; i 2: eee 65 00 
i en 63 OO 
Paani SIN 14 50 
27 OO 94 O00 
29 OO ‘ 58 00 
29 OO 5S OO 
29 OO 464 00 
Ca Welswd: 384 00 
54 OO ss 680 OO 
34 00..... G8 OO 
atndatelanehs a 34 00 


$9,760 50 
4.880 25 


$4,880 


‘> 


SS OO $?00 00 
Sea aoa den! 100: 00 
D>lLOO OO 

$6 50 S650 OO 
i 90 oa 112 50 
S 00 - SO OO 
Ss OO 24 OO 
7 0 STi 5O 
7; Bec 75 00 
 Oeices 75 00 

a osicie niin 9 OO 
ik aiacaienie yaa S OO 
8S OO 40 00 
11 OO 

aes 9 OO 
scans Aika centae cab | OO 
Y OO IS OO 
can . 9 00 
le ll OO 
10 00 

aoe = 11 OO 
; 12 00 
Sennett ~ agua ae 
: $1,213 00 

- 12? OO 
SS 50 &5 OO 
S oO 2% 30 
Q OO 90 OO 

a Ape 180 OO 

» OO * 108 OO 

9 OO 90 OO 
10 50___- 115 50 
10 56 ’ 84 00 
15 OO 50 OO 
10 50 . 168 00 
10 50 546 50 
1O 50 4? OO 
14 50 vs ?Q OO 
15 OO OM OO 
10 50 L89 OO 
10 50 52 50 
10 50 63 00 
14 50 116 OO 
+ 2. | aes Sl OU 


410 


24 x 36, 
25 x 48, 
24 X oZ, 
Y4 x 34, 
24 x 40, 
I83x56, 


es \ ‘>e) 
ZU X ans 


IS x 36. 


boxes i 


‘(ie 
Hts 
L5ts 


i. Ww. ox. Chicago: 


5 boxes. 


*t 


es 


+ 


: boxes. 


boxes. 


9 x 18. evlinder secant see clan tame : 

1 x: 36. eae: a 

lO x 18, ce ie Ley _ 

9x 12,Durham. ie ae at een 

9x 14, PAD ARN ; sicat dec 

10 x 16, Ps s 4 

10 x 18, 6 te eet ede ie 
Amount carried over ___________- 
Amount brought over _____---- 


12 x 16, 
12 x 18, 


Also-— 


boxes, 


'e 


te 


boxes 


boxes, 


18 x 22, 
IS x 24. 


18 x Zz. J 


18 X 24. 
24x 350, 
| 


ae 


Less 60% - acs: 


10 | 
10. —¢5 
Q 
4 ¢ 
16 

ig § 
8 

18 + 
be’ ce 
16 ¢§ 
7G 
he! +s 


TT s 
; Fox, 


Durham.. 


+ 


26x 56, A 


26 x 60, 
) > 
PR 2 


2S x 58 
28 x 60, 
0 x 56, 
Ox 52, 
Ox 54, 
Ox D8, 
2 x 50 
2X Ob 
o2X08 
52 x 60 
34 x 50 
04 x a4, 
36 x 48 
36 x 52, 


Chicago: 


.C.,2na 


-—— — —— ee ee me ee oe oe 


3 O5- 
2 91 
4 86- 


$7 50 
7 90 
7 5bO 
7 20 
7 2o 
3 ov 
8S 50 

ss 5O 
S 50 


21 00 
~1 OO 
ya 50) 
23 5O 
29 OO 


$7 20 
Ss ou. 
8 58 


9] 
9 24 
8 00 


KATE W. GOODWIN ET AL. VS. ELEANOK FOX ET AL., &C. 


174 00 

16 OO 
320 00 
320 O00 
186 00 


91 3d 

17 46 

63 18 

x $4,379 99 
_ 2.189 99 
$2,190 00 
S187 5O 

IS7 50 

187 50 

HY 5O 

S62 dO 

4?5 OO 

4?5 OO 

—— ed 137 50 
. 2,101 & 
212? 50 

212 50 


. 1.2061 2d 
$1,281 25 

2 $105 00 
105 OO 

940 OO 

1,057 5O 

$7 OO 

* $2 294 50 


1.316 {0 


S917 80 


24 OO 
‘ 26 73 
; 2i i2 
" 128 OO 
z S0 OO 
me SO OO 

76 6 


176 80 
oe 91 52 
162 OO 
. 76 96 


KATE W. GOODWIN ET AL. VS. ELEANOR FOX ET AL., &C. 


ne 
n 


pened 
o 
w~ 


24 boxes. 


24 boxes. 


] c¢ 
1 ¢ 


*) . 
| é 
| i¢ 


*) éé 
] ‘ 
i i¢ 
s) ‘6 


‘ 
*) 4 
+>) 4 
~ 
¢) é 
ee 


65 boxes. 


65 boxes. 


l és 
l es 
1 


72 boxes 


oe we 
nN’ 


“> f 
ae és 
fh cé 


Amount carried up___--_- 


Amount brought 


Ss I’ts 
RQ 7 
(oO § 
2 # 
Ss 6 
SS 
16 
Q 6 


16 |’ts, 


ss ‘ 
{ 5 
} { + 
fa 
8 « 
16 ¢5 
os ‘ 
* ‘ 
16 
oO 2 
Pa’ ae 
yy Gab 
j {) té¢ 
2 ‘ 
~ ‘ 
H ¢ 
*) 


oT all ' 
~ + 


D—1 


—y 
. 


S & 
ba sé 
iO «6 
Ss é 
K 


— 
o we y 
-~ 


Amount ¢: 


6 & 
6 ‘ 
f) 74 
( _ é¢ 
3 éé 
*) éé 


Less 60 Le 


16 Xx 50, 


) ‘) ( 
18 x 42, ‘ avialsuidie 
IS x 54, * ee 
28 x o4, 6 eeiniianees 


up 
, 2o x o8 A. ()., i: ae 


50 x 60, 
30 x 64. 


50 x 66. 6 Pe 
Ox bs ‘ 

2x 4(¢) ‘ - 
it x 40 é ae 
2 xX OO 

2X 58 

2 x OU, ' oe . 
2 x 62, ‘ = , 
2 x 64, a 

54 x 60, ; 
o4 x 62, eae 
34 x 64, 

04: X D4, =e 
34 x o8. toe ee 
O04 x 62 : 

54 x 64, 

oO x 64 ‘ 

o6 x 66, ‘ 

36 X 68, = 
534 x 48, ' 

4x a0, - ‘ 

564 xX OZ, . aida 
34 x 62 6 

36 x 44, ‘ oa pe 
5 x 46, = 

ox 45 ‘ 5 . 
6x 5O ee a ae 
16 x OZ, : - 
36 x 54 ‘ : 


rried over ___- 


Amount brought over ___- 
16 |’ts, > 


$656. 2. 8. 


ob xX OU, *s ei danas eas 
1S X 04, ee 
36 x 64, . — 

36 x 52. : ete are a A 
36 x 54, nade Pe 
ob X Ob, : ee 
38 x 52. : eae 

40 x 50, os i a 


Pin Sidag: CMSs ssa a Seat 


411 


2 Gis 17 80 


i 10 74 
> Se... oL 98 
S 0... 80 00— 
ceraiied .. $1,857 69 
ss ip ahah Op lose $1,857 69 
re oe RO 96 
10 50 : 24 O00 
18 O6 78 386 
a §6e20% 29 50 
S OO 64 00 
Oo oJ 41 12 
& SY : 142. 24 
RQ RO th ta 
10 &8 87 O4 
6 i. SISO OO 
14 00 112 00 
15d 81 ‘ 4" 5 
16 OG 64 24 
6 18_. 12 36 
6 dd . 5? 40 
10 OO 160 OO 
1? 56 fi 100 48 
13 00 104 00 
15S 50 2418 00 
16 OO 12S OO 
13 8] : 110 48 
16 44 32 &38 
17 OO 102 OO 
lO 94 87 52 
13 37 7 106 96 
16 44 G8 64 
17 OO 34 00 
19 19 19 19 
21 3 = 42 62 
21 94.- 21 94 
8 3y ‘ 41°42 
10 OO 160 OO 
LO OO a xi) OO 
I6 44__.. 131 52 
s So) Rae mM ORC) 
So Sv ai i2 
10 80 1) OO 
1Q 25 164 00 
12 19 " 195 O04 
+s > 201 92 
“ Ear et ee 35.674 i9 
aniemcbatome: aor oe 
$14 69 . 235 O04 
LS 48 iss 94. 50 
i 622.66 Li 33 
19 19 a 115 14 
is ae ” 24 38 
>. oi 86 
14 6! . 29 38 
 . . ae 38 64 
Se) a2 § 
EP Bee 20 50 


$2,565 48 


412 KATE W. GOODWIN ET AL. VS. ELEANOR FOX ET AL., &C. 


764 I. W. Fox, Chicago: 
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yA | 10x 16 ie eer? sis toc inte ieee 3 60.. 170 OO 
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765 Each subsequent shipment is entered on the glass shipping 

book at the date of the shipment, and the last appearing to be 
shipped to I. Wallard Fox on November 21, 1868, appears in volume 
7, “Glass Book,” under the head of November 80th, 1868, and is as 
follows: 
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DURHAMVILLE GLASS WorkKS, November 30th, 1868. 
I. Willard Fox, Chicago: 
1868. 
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Endorsed: Filed May Ist, 1885. Wm. H. Bradley, clerk. 


770 On the motion of I. Willard Fox certain letters written by 

him to Fox & Co. were produced before the master in chancery 
on his order, and a part thereof were offered in evidence by the com- 
plainants in the original bill and the defendants in the cross-bill, 
and the remainder by the defendants in the original bill and com- 
plainants in the cross-bill, and the following are extracts of the ma- 
terial parts of said letters : 

Those numbered 1, 2, 7, 8, 9, 10, 15, 16, 20, 21. 24, 27, 28, 31, 32, 
44, 46, 52, 53, 54, 55, 57, 62, 63, 64, 65, 66, 67, 68, 69, 70, 71, 72, 
73, 74, 76, 78, 79, 81, 83, 85, 86, 87, 89, 91, 93, 96, 97, 98, 99, 100, 
101, 102, 103 being offered by the complainants in the original bill 
and the defendants in the ecross-bill, and all of the others by the de- 
fendants in the original bill and complainants in the cross-bill. 


Abstract of Letters of I. Willard Fox to Fox & Co. 
No. 1. 


Utica, April 8th, 1862.—To 8. H. Fox: I have not succeeded in 
doing anything. I am to be sold out on the 15th inst. I would 
like you to come down here to-morrow, morning train. I have 
another proposition which I would like you to see; perhaps some- 
thing can yet be done. Come prepared to go to New York. 
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No. 2. 

June 26th, 1865.—Glass arrived; some of it in bad eondition. 
Had you rather I would buy the glass of you and pay all the ex- 
penses or will you do so? -If you could make me fifty off I would 
rent a store. If you accept will send you $5,000.00 on receipt of 
your letter (which I can borrow at ten per cent.), and the balance 
as soon as sold. 

V71 No. 3. 

July 20th, 1865.—I1 hope you will find within a draft for seven 
thousand dollars. Don’t send any more 4th quality of any size; 
it don’t sell; send large sizes of second quality up to 24 | 36 and 
some 11 x 12 inch, both 8rd and 2nd. Don’t send any more D. T. 


unless ordered. If I don’t send 1t this — will send in a day or two. 
No. 4. 


August 21st, 1865.—Will try and send some money, having been 
promised some. 


No. 8. 
Sept. 2, 1865.—D’ft $5,000 sent. Hopes to hear from t 
No. 6. 


Oct. 26, 1865.—Complains about sending all large sizes. I shall 
have a stock that will last till next generation unless you send small 


hem. 


S1ZeS. 
No. 7. 

Oct. 30, 1865.—Speaks of what prospect lox & Co. have of getting 
to running. Says, Do not buy French glass. If you. buy I’rench 
glass I want the double thick. P. W. & Co. are mad. Came near 
getting GUO boxes of a Pittshurgh house; was to give me five per — 
off more than he made. * I am doing very well and had I the small 
sizes would do a very fine thing this winter. Think I shall be able 
to send you $2,000 this week. 


be sent at once. As I understood it when I purchased your 
772 ~—s glass, I was to have all the double thick large, and all the 

small and large single strength, ete.; sent Monroe and Cow- 
arden draft for their bill;-shall send you $0,000.00 first of month. 
I want you to make a statement of ac. of what is your due on glass 
ac. purchased this season, and also what is due on farm and old ac., 
with interest up to the first of January, with commissions, ete., ete.; 
shall not pay any money belonging to you on the house. JI am sure 
I have started a fine business. If 1 am sure of getting all your glass 
I want I shall open a large store in the spring. I will see the whole. 
paid if I do not receive any pull-back. 

P.S.—You may be sure of 5, 7, or 8 thousand dollars the first to 

the 10th of the month. 

03d—165 


Chicago, Noy. 16, ’°65.—What glass you have to send me should 
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No. Q) 


November 24, 1865.—States that some glass meeting has spoiled 
Western trade. I wrote Dunbarton to see you and arrange at what 
discount you would let me have glass this winter. The more you 
get rid of this winter the better it will be for you. Wants them to 
make a contract for shipping glass by rail, and orders 19 boxes. 


No. 10. 

December 20, 1865.—Says lhe wants all the glass ordered as soon 
as you can geta ear-load started. Get off all the olass you Call this 
winter. You must not charge me any more than the understanding, 
which was 60 off, &e. do not want to sell it and lose for the sake 
of selling. I did not make commission on first shipments, and said 

» Hen. and you that I wor ite i rather take the commission than to 
purchase the first lot. Speaks about the option: to purchase, «c., 
and says he wants to pay them as soon as he can. 


719 No. 11. 
December 21, 1865.—Asks to have letter sent to Lake Zurich. 


No. 12. 


December 23, 1865.—Order for glass and instructions to hurry 
it up. 
No. 18. 

January doth, 1866.—Speaks about sending $5,000; asks them to 
fill order promptly. 

No. 14. 

January 25, 1866.—Enclosed $5,000. Complains of the delay in 
ear-loud of glass, and thinks he could sell a lot of double thick for 
them, We. 

You had better not make D. T., expecting to sell it here at so high 
a figure. 

: No. 15. 

Chicago, Jan. 26, ’66.—Your bill of glass came to hand this morn- 
ing. IJ see you send a part of an o1 rder I was so much in hurry for, 
and the balance not sent. The man is in a great hurry for it, ete. 
[f you want money send on the glass. I sent you $5,000 yesterday. 

[t is better for you to give me the whole Western trade at a liberal] 
discount, aie have n 0 possib le chance fora loss, than to sell to Tom, 
Dick, and Harry, sai lose now and then a few thousand. Wants to 
know the amount of glass he can have inthe spring. 385 boxes 


2 


ordered by this letter. 
774 No. 16. 

Chicago, Jan. 31, ’66.—The car-load of glass came to hand and 
was unloaded vesterday, and was in beautiful order, not a box 
broken. I hope vou will hurry up my orders. * * * Can you 
fill mv orders? I hope you will not keep me in suspense, because I 


— 


— 


KATE W. GOODWIN ET AL. VS. ELEANOR FOX ET AL., &@. 419 


do a large business at so sm: 
penses. 

How many boxes can | depend on? The sooner you get glass 
here the sooner you will pet your money. 

Orders 10 boxes, large size. 


iss I can sell, ete.; am compelled to 


must and will have all the gl 
[1 a commission in order to pay ex- 


‘ 
c 
} 
i 


No. 17. 


February 3, 1866.—It was the understanding that I was to have 
al] = trade west of Chicago, including Milwaukee. I said to Pat- 
ton his trade would be supplied through me. You will 
of these days to have me here to look after your interests and ata 

{ 


De olad one 


a 


+1 uu by cr] ‘Oo 1G 1, 1] byt t >}, | fy } ? |- sy} rt | +P) - 
Lime when @iass 18 aGuil, Dub wnen i Can Make anythins 


isfy On lb YOu 
keep it yourselves. I think if you would give me the whole trade I 


could sell all the glass you want me to sell this way, and large 
sizes, We. 


No. 18. 
February 11, 1866.—Asks that they hurry up orders, &e. 
No. 19. 


February 12, 1866.—Car of glass billed on 30th of January has 
not come; lost large number of sales by reason of it. 

[t is to vour interest as well as mine to keep me well supplied. 
The time is coming when you will need my services. 


7/0 No. 20. 

Chicago, Feb. 23, ’66.—Answering letters of the 13th and 19th, says 
I think Monroe has not done the fair thing by me. Says he agre ed 
to give him the western trade. Ishall sell my farm, if possible, and 
not keep anything but my house in town, and pay up my debts. The 
large glass I ordered, and you was so long in sending, the parties 
had purchased elsewhere. I havea large portion of the large double 
thick on hand which will all work off next season. Do hurry up 
some small sizes and an assortment of every size. As soon as | can 
work off glass and stuff will send you the money. 

1,455 boxes ordered in ‘this letter. 


No. 21. 

Chicago, Feb. 24th, ’66—Send at once 1 box, 18 x 26, and put to 
my order 10 boxes of the same size. Let me havea ecar-load a week. 
Says he will not try to sell unless they send small sizes. 

No. 22. 


Feb. 26, 1866.—Urges them to say whether they will send glass. 
Says he cannot keep up store and expense 1f Pog does not have glass 
to sell. Shall send money as fast as I get it in. Send some sizes so 
I ean work off the sizes you have sent me. 
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No. 28. 


Feb. 27, 1866.—Says you have sent me glass I did not order, and 
specifies it. paige bic? dep -teass be better for you and me to send 
mea few boxes ear the sizes I ordered than to cut all one size. 

You send me 4 aon sizes, but no small; vou ought to know 
776 = TL ecannot keep up my trade thatway. Yousend me large glass 
and the small to Milwaukee. 


, ? db. Y r , = al had +} me é sf) 
Db. 2S. 66.—Can vou furnish the ene ‘losed order at once 
and the balanee of it as fast as 
you can get it together? Cash wit ) 
asia ie = tae han 1 ee See arrival of t] 5 ES 
Lue same: a part and pel laps rhe wheile on the arrival ol the Pass. 
] - i] a 
I make very little on this. 


March ist, 1866.—Asks tl 
{ 


olass factory a 


cir opinion about going into a new 
} 1 : 
> ; e/ : ; . 4 > * : sas >° 


olass I will get a trade sts arted here that will be wort 
to you one of these days. 


¢> Cy Im ) i ee 6 die } anes * 5 a | » : ae ; : 
March 3 1866.—Order for ge rlass: and states, If you wil] furnish me 
. ; 
i} 


‘ 2 > 7 I~ . ¢> 7 ‘ =| " ow ] , t st \? . ’ 
Chicago, M’ch 8, ’66.—292 boxes glass arrived vesterday and now 


all in store; come in fine order. I could sell every box of single 
strength I had on hand to-day, if I had the small prieedie with 
them. ican me some small sizes and an assortment of larger 
sizes different from those sent. You send too many of one size. 
Please send on the enclosed lst at once. [ ought to have all you 


} 


make. Complains of his order not being filled. 


Chicago, M’ch 29, ’66.—Arrived here yesterday safe and sound. 
One car-load of glass arrived and all sold to-day. All the glass 
777 = you can get me before the opening of navigation I ean make 

some money on. Send mea car-load of glass a week, if possi- 
ble. Ido want some glass very much. Send, I beg of you, the 


« 


following glass and do not wait for anything 
Then follows an order for 685 boxes of glass 


No. 29. 
April 14, 1866.—Urges promptitude in sending glass. 
No. 30. 


April 16, 1866.—Gives an order and makes complaint at his orders 
not being filled promptly. Says they have sent sizes that he has 
plenty of on hand. 


in 3V to GU days on receipt of 


«@ 
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No. 3 


ber of sizes very much, baie you be so kind and so obliging as to 
ithout delay? Do not stick 


‘~ stick this in 
re? for the next 40 days 


send me some of these sizes 


the pigeon-hole and not look 


K you are treating my 


— a “ene 
pa orders with 
° } ° T | iv ] 
1hna OT Ve sp nd | shall hié ; 


‘ more orders ior your 
Poe es c . F : ‘ : °. ° 4 + 
olass until | can see some SIgHns OF improvement. AVS 1b 1S too bad 
e. : on } aM ] } P ] st ta & 
to have 11s ord: rs ss so,and that peopie Will no LctkKe the 
4 } ] > } > Sti ca ‘ ; 

MYiass UNaer SUC) rect dlices., 

xT >*> 

iN QO. Oo. 


May 22, 1866.—$3,000 sent 


mplains of their shipping a large lot from Buf- 
falo of odds and ends. Says he is disgusted with this treatment. 
Savs Lm at heavy eo pense trving to sel] you class, de., for your 
benefit, &e., and you do not send me the sizes I want. Complains 
bitterly that his orders are not filled 


Ik 1eV eC: il} an order at onee. Orders 
some olass. vives Instruct says f 


bie lt have to cdo certain 
thines Or LOSE the saie, &e., 


9D } ‘a as . , ea, eh a 7s ee a 
M iy ZY. 1S66.—Savs he thinks they are USINYe him mean in not 
. _ + 1] *y Pe ] . , i | vy ‘nen, > ty Cc t | La ‘ ‘a | ? 
Senalna®m small SIZeCS—iOslihie trade in econsequenee. Says they are Dy 
thie Ir conauet eutting off your own hose. ( omplains of not send- 
yx 1] . ' c ee } +] y? he a a ] wy yb { , ‘key 2 
me Small §1ZeS OF Biass ana Owner GDiass OFfraecred. Pecans Ol WOrkIng 
{ts Dias Sala ere oe re C ov. Saw tha 
Olli a iarge Quahitlly OF @iass OF then 
jo) i ¥ 
Ay \_—_ 
NO | 
: 2 va ‘ } = } rattino-emall olace 5s ro | 
June 2, 1866.—( OMplalns avout Not GettIne sMail Piass. Says he 
. 1] 4 if . — ey 7a y t+ ‘ 1] eis 4 ’ F ; ‘ 
cannot sell anv more @iass without vetting sniali Giass. ( OWN p alns 
} a nd “e a as e vO ] + . ] “ 4+ | r Ci ‘ : : 1] 
about thelr nyuringe fis rade, ana tha unless They fill the Sthia 
- ‘ ] ea ] - a] ‘7 ‘ j > trcr , | a é ¥ pee ee . P {y 4] 1T 4’ 
sizes thev need not ill any, and says tiney are Culling Of LoeIr OWN 
"¥ =e ko ; + + } i o \,r wea tr — y le , 
HhOSe Pays : lf you Wili put Up & OG BMlass, wC., Wil sé l] Vou large 
Y7799? batarye 7 - co tt why rie i oe otha ec17zea 7 ] discount ts 
Quantities OT Glass li Ou IVC ili Uli IZ Alla Ci Ut L 
¥ 
Wish you wer 


to warrant. 


PT PO) AY OO 
tiv NO Oo, 


A 


June 5, 1866.—Order of glass for special buildings in Chicago, 
with instructions to get it up in the best style, so 1t will stand test. 
Asks for small sizes, &c., and urges them to send on glass ordered. 


PRR As nee De A AP La ag 
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No. 389. 


June 6, 1866.—Says they must buy some glass—small sizes 
New York. Cannot force sales unless he has it. 


in 


June 12, 1866.—Hopes they will send at once. Are vou going to 
send certain glass? 

No. 41. 

June 12, 1866.—Shall lose sales because you charge higher for it 
than the French. Says it gives an advantage to others, and that 
they perhaps can see the end being to their interest in this policy. 
He does not see it, as he is losing sales every day. Asks that he 
make out list of prices that he intends to charge for large sizes of 
glass. 
No. 42. 

June 27, 1866.—Order for glass. Hopes that lot of French glass 
you bought for me will be here soon. 

No. 43. 

June 29, 1866.—Complains of delay and that he has to cut down 

olass in order to fill orders. 


780 No. 44. 


July 3, 1866.—<Asks them to send at once order for class fora fine 
house. I have persuaded the parties to wait until I could send to 


the factory for it. Now, do not delay a moment. 
No. 45. 
July 10, 1866.—Draft of $5,000.00 sent; asks that they send the 


right sizes of glass. 


Chicago July 19, ’66,—Would like you to send me the within 
le. I shall send you the cash as soon as I sell 


order as SOON as possib 
glass and collect. Some of the trade are very slow. Ishall sell my 
farm as soon as I get a suitable offer and take a partner with abun- 
dant capital, and then I can make It go better. You must be patient 


until then. | 
No. 47. 


July 20, 1866.—Wants small sizes of glass, and begs to have it 


sent. 


No. 48. 
July 24, 1866.—Has reference to order for glass, €e. 
No. 49. 
July 26, 1866.—Are you going to send the glass? If not, I shall 
order elsewhere. 
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No. 50. 


July 27, 1866—Complains bitterly and says they are not treating 
him right, and says, I shall not take any more orders for your glass 


until Sone slo is of improvement. 
7S1 No. dL. 


August —, 1866.—I do not want French 4th; cannot sell that you 

have sent me. 
No. ay 4 

Chicago, Aug. 11, ’66.—I should have sent you a draft to-day 
for $5,000, but find it impossible to collect this month. Will send 
it as fastas I get it in. (Makes excuses for not paying.) For God’s 
sake,be prompt with my orders. Says he will stop taking orders to 
be shipped from factory. Says that any one who acts thus can- 
not prosper; ought to go down. Dare not take orders promising 
your glass. Orders 24 boxes. 


Pa) 


No. 53. 
Chicago, Aug. 18, 1866.—A pologizes for not enclosing $5,000. 
I have not seen so snug a time as now since I have been here. Asks 
them not to purchase glass from Baker & Brother on his ac.; that 
if they will not sell to him on his own account they can go to the 
d—]l. Says he shall send on some fine orders soon. 


No. 4. 


Chicago, Sept. 15, ’66.—Sends draft for $5,000. I want a number 
of small sizes very much (gives sizes), and wishes you could send 
them on in small lots as fast as you get them onks 


a) 


No. 5d. 


Chicago, Sept. 26, ’66.—I want in 10 minutes, if possible, 20 lots 
40 x 60 American crown, and every light of perfect quality. Can 
you send it to me at once? Donotdelayamoment. I shall 
782 =want all the glass you can make this fall. Says they must 
send him small sizes if they expect him to send an order for 

large sizes. Says he sends all the money he gets. 


No. 56. 


Oct. 8, 1866.—Says he -has some large orders for them, and asks 
them to meet him in Syracuse. 


No. 57. 


Nov. 21, 1866.—Arrived home safe and find every one hard-up 
and slow pay. Shall have out a good deal, say $15,000.00, by first 
of the month towards paying up small bills which are coming due; 
have advertised my house in town for sale. You will have to pay 
Dunbarten, say, $2,000, if | do not send it soon. Sends an order for 
128 boxes of glass, and wants it filled at once, of first-quality glass. 


If you can make me more discount on this, do so. Do not send 


e3 Peer mie te eer inet t= tre trina ny mma =e ~ a me 
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glass that is faded, as it will hurt you and me very much. Don’t 
sleep day or night until you get this order out. Will not send you 
another order or work for your interest if you do not try for your- 
self. [I am trving to getan order for a lot of double thick. They want 
French and I think I ean make them take your glass. 


No. dS. 


December 14, 1866.—Will try and send some money in a few 
days. 

No. 59. 

January 11, 1867.—Asks them not to delay order; says money Is 
scarce; says glass came broken; says he is not going to sit here and 
work as I do to rel ofl your olass and not make something, WC. 

Says, If you take forty-five off I can sell some double thick; and 

783 asks them not to stand in their own light. If you wish to 

keep this trade do as I tell you, or take the other course and 

lose it. Asks them to cut to size he wants, and he ean sell more 

of it for them. Says he will go to Milwaukee and try and work off 
some glass, &e. Sends every dollar as fast as collected. 

No. 60. 
January 17,1867.—Inventory taken shows he has $40,000 of e@lass, 


$15,000 standing out. Urges them to attend to sending glass, 


‘ 
b a | 


; 
properly assorting same, and if they do not balk him they will sell 
all the large glass they make. Advises them to look to their inter- 
ests; that the time will come when they will appreciate what he is 
doing for them. 


No. 61. 


January 18, 1867.—SGlad they accepted his proposition. ‘Think 
they will make more money. Your cutters must be more careful or 
you cannot expect me to get orders for first quality. I have not 
taken any money of yours to purchase Pittsburgh glass. I sell your 
glass in preference to any others. Iam doing just as you would do 
yourself. 

No. 62. 
January 23, 1867.—Order for glass with sizes specified. Says, If 


} 


} 


you will send well-assorted glass I will get all the orders you want, 
but unless you do I cannot help you to get them. 
No. 68. 

Feb. 9, 1867.—Order for glass, and asks them to hurry up. Has 
lost sales by not having sizes. Have not received order for the fine 
double thick, but will. Will send you some money if they pay, 
WC. 

784 No. 64. 

Feb. 11, 1867.—Asks them to hurry up the sizes that he wants, 

and that they be of good quality. 
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No. 665. 
February 12, 1867.—Asks that they hurry up an order of 7 boxes, 
as it is to go to Omaha; makes excuses for not sending money. 


No. 66. 


Keb. 15, 1867.—Send order at once. Enclosed order for 600 boxes 


No. 67. 

Feb. 18, 1867.—Send order at once. Wishes Sam. bad saved his 
money and taken an interest in farm, store, ete., as they could have 
made money; will sell all the glass you can make. 

No. 68. 

eb. 19, 1867.—Asks that they send sizes that they have not yet 
sent him; wants a few of every size—a number of sizes large—such 
as you have not sent me. Do attend to my orders. 


No. 69. 
March 15, 1867.—Asks them to hurry up the glass; can sell ordi- 
nary sizes. 
No. 70. 
Maren 15, 1867.—Hopes Hen. will hurry up glass. Shall soon sell 
all the ordinary sizes we have here. 


No. 71. 


March 27, 1867.—Order for 130 boxes of glass, and asks that it be 
sent at once. 

789 No. 72. 

Chicago, July 19, 1867—Am out of many sizes of glass. It is 
your interest to keep me going. Iam willing to do anything you 
say which I can do consistently. You can have an interest with 
me, or 1 can give you more security to the amount of twenty or 
forty thousand additional security, 1f you want, but glass I must 
have until I can get my money In. T wish you would send me what 
glass you Can spare. 


Chicago, Aug. 25, ’67.—Sends orders he wants filled by first train ; 
doing more than fa ean take care of. 


No. 74. 


Chi., Aug. 28, ’67.—Orders 90 boxes of glass. We must have this 
soon. 
No. 75. 
Aug. 28, 1867—Complains of glass not being sent. Says, Do not 
delay. P 
No. 76. 
Chicago, Dec. 23, ’67—Excuses for not sending money. 
54—165 
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No. 77. 

March 8, 1868.—Asks to have boxes made heavier; asks to have 
smnall sizes sent; says he hardly understands them (Ff. & Co.); sup- 
posed you wanted to sell large sizes, and says if they send small 
sizes, &e., he will sell for them a large quantity this season; says | 
onght to have all you make here, but see a load go by Just now for 
Milwaukee; must have small sizes to sell the large. 


786 No. 78. 

Chicago, April 7, 1868.—Am almost destitute of glass; begging 
for glass. 

No. 79. 

Chicago, April 29, 1868.—Orders 100 boxes of cylinder glass 
Send it at once. I am not getting a full supply of glass of large 
sizes, and ean sell all youcan make me this season; am 1,000 boxes 
behind on orders for glass. I hope you can make arrangements to 
ship me glass by rail, so I may get it quicker. 

No. 80. 
May 5, 1868.—Speaks of sending draft of $800 for Monroe & Cow- 
arden and $2,000 for Fox & Co. Business brisk. 
No. 81. 
May 11, 1868.-—Order for two boxes of 18 x 62 crown glass. 
No. 82. 
May 10, 1868.—Order for glass. 
No. 88. 

June 19, 1868.—Savs — has $50,000 or $60,000 standing out and 
waiting to collect. Says, If you wish to take orders for good glass 
you must be more prompt. Orders large sizes; orders about 1,000 
boxes. 


No. 84. 


Asks them to meet him at Syracuse. 


July 6, 1868. 


No. 85. 


Chicago, July 24, 1868.—I do want some glass. I will send you 
cash every 30 days for all you will send me, and it will help me to 
pay you much sooner; could have sold 500 boxes large size 

787 this morning, but had to turn them off. 


No. 86. 


Chicago, Aug. 11, ’68.—Enclosed you will find memorandum of 
glass I want at once. Do not delay a moment; could havesold for 
_ : a” / 
cash lots of double thick the last few days; can let you have all the 
money you want, only keep me supplied with glass. 


a 


—~ ee eater tes. 


ee een arcane 
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No. 87. 
Order, same date, for 179 boxes of glass 
No. 88. 


Aug. 29, 1868.—Complains that glass was not sent soon enough ; 
must have the glass or give up the “business. 


No. 89. 
Chicago, Sept. 4, °68.— Are you going to send me any glass? If 
o, | must have it at once; am buying every day large sizes to keep 
along. I hope you will hurry it along. 


No. 90. 
Sept. 7, 1868—Says, You ought to have sent the glass when I was 


at Dorkemeltie and I could have had it sold and you the money 
long ago. Says he lost order in consequence. 
No. 91. 
Chicago, Sept. 28, 1868.—Order for 38 lights of glass, to be shipped 
with as little del: ay as possible. 
No. 92. 
Oct. 9, ’68.—Says draft of $2,500.00 was paid; asks that he be 
kept supplied in glass; says he has been compelled to buy glass in 


order to keep up trade; says it is to their interests to attend totheir 
business, and get him glass as fast as they can. 


788 No. 93 


Chicago, Oct. 13, ’68.—Asking to hurry up the last order of 38 
lights, Am. double crown. 
No. 94. 


October 14, 1868.—Personal letter mainly. Then urges the send- 
ing of glass. Orders lost every day for want of it. Says he will 
not go out and buy glass. 


No. 95. 
November 11, 1868.—Encloses a draft for $25 for collection. 
No. 96. 


December 5, 1868.—Says he will send draft of $1,500, and makes 
excuses for not paying before. 


No. 97. 
December 5, 1868.—Sends draft for $1,500. 
No. 98. 


Printed circular headed: Office of I. Willard Fox, wholesale 
dealer in the various qualities of white lead, zine, and colors, window- 


glass, ete., etc., 94 Washington St., Chicago, May Ist, 1869. Special 
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reduced prices. ‘Then follows a list of articles and prices, and adds: 
I continue to sell the celebrated Durhamville window-glass, which, 
for evenness of surface and beauty of finish, is not surpassed 1n this 
country, and [ will warrant it not to —. 

On the back in pencil he orders 1 box Am. crown glass. 


No. 99. 
May 7, 1869.—Business is improving slightly; am doing a little 
every day. Orders come in from the country by degrees, and 
789 I think in time will get back a portion of my old trade. All 
in the same business as myself complain very much of trade 
being very dull. 

I ordered the double-thick glass from Pittsburgh. There is no 
trouble to buy all the glass we want in Pittsburgh at 60 and _ 5 off 
if we had the money to spare, but as we have not I shall not do it 
at present. 

I can make something on this small double-thick order, and only 
out of the money ten days or so. I sold some large Am. crown to- 
day for a bank in Wisconsin, on which I made about $25. 

Uncle sent you a memorandum of glass day before yesterday ; I 
hope it will reach you in time. 

The 11 in glass I do not care much about having, unless you 
have an overstock of it. 

No. 100. 

Mav 15, 1869.—Have been sick. Money comes in very slow and 
business is dull. 

Merritt & Fowler have rented $1,200 doll’s of store from last May 
and have gone into the safe business, and looks as if they would do 
well. Am making room for glass. J think I can make arrange- 
ments for 5 or 6 thousand mortgage on house next week at 8%, and 
some prospect of selling, subject to mortgage, and get 5 thousand 
‘ash, which will help some. 


No. 101. 


May 25, 1869.—Glass arrived and most of it in store; come in 
very fine order. I would like a bill of the same. I shall advertise 
3,000 boxes for sale in the Tribune. Send some 8 x 10, if 
790 possible, in next lot. Sales increasing some, but still quite 
dull, and money enough comes in to keep up expenses, and 
that is about all. 
All the houses in my line of trade are complaining very much. 
I am in hopes to regain my trade again. 


No. 102. 

October 30, 1869.—I had intended to have sent you some funds 
this week, but have — shamefully disappointed. Collections are very 
slow here. I am very sorry that the 125 boxes of small double have 
not arrived. The parties do not know how to wait for it. Had it 
come as it ought to have done I could have had the cash for it, and 
more with it, so as to have sent you at least $1,000 this week. 


——=- 


=. 
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The city of Chicago owes me a bill of $500 that I have been look- 
ing for about two weeks, and hope to have that arranged next week, 
which I design for you. 

I hope I shall soon be able to rent a part or the whole of my store 
and try and get a cheaper rent, so as to curtail my expenses. My 
p— business looks very promising and sales are very good. It is 
very highly appreciated by all that are using it, and I verily be- 
lieve there is a fortune in it for all of us. 

No. 108. 

November 15, 1869.—Have been trying to seud you some money 
all the week, but have not been able to collect enough to send what 
I wish I could. The double thick and other sizes did not come 
in time, and I fear they will not take it. The city owes me $790, 

and I have enough owing me to send you $0,000, if I could 
791 ~~ collect. It will come after awhile. I send you a mortgage 

and note, which Merritt took for his house, which he sold, 
and if you can dispose of this we can get about $1,000 out of it. The 
balance I will have to pay some of his bills, part cash and part 
trade. If you will take it will have it assigned to you. Iam try- 
ing to sell the 1,200 boxes of glass you sent to Page & Sprague, and 
also all the glass and goods I have in store, part cash, part notes. 
If I am successful you will have something to get some money 
out of. , : 

They want 60 off from old price-list, and if I cannot do better I 
shall take, and also discount on other goods, as I think it is going 
to be hard times this winter, and I want you to have enough,to keep 
you in good shape. 


And I further certify that the following is an abstract of the testi- 
mony, so far as material, taken on a reference to the master in chan- 
cery as to the value of lot two, block twenty, Bushnell’s Addition to 
Chicago, mentioned and described in the pleadings, to wit: 

CHristrAn S. Enaue, for defendant, testified : 

I have resided in Chicago 28 years. I have been engaged in the 
real estate business 15 years. I have resided on North La Salle ave- 
nue for 25 years, and am acquainted with the value of property on 
La Salle avenue between Chicago avenue and Division street, and 
have been for 25 vears. I know the value of lot two, block twenty, 

Bushnell’s Addition, No. 876 La Salle avenue, and I think it 
792. ~—could be sold for $300 per foot on June 9th, 1884. I think 

there is 50 feet—two lots. I don’t think there is a better block 
on La Salle avenue. ‘The improvements are very fine. 


Cross-examlnation: 


Some of these valuable improvements have been there a long 
time. I think there has been nothing built in the block, except the 
ehurch north of it, within a couple of years. I don’t recollect but two 
brown-stone buildings built north of there within five years ; there 
are no improvements on tlie property in question. I have known 
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of a sale a block and a half north some time last fall. I base my 
opinion upon what I know of the whole street and offers made. 
This sale was of only fifteen feet, I think, to complete another lot 
and it was 300. I think it brought more because it was sold to 
complete another lot, but the whole lot could be sold for that price. 
I was acquainted with ‘this property in the beginning of 1869. I 
think it would have been worth $125 per foot then without 1mprove- 
ments. J deal in the better kind of property on La Salle and 
Dearborn avenues. I buy and sell on commission. I don’t know 
of any sales recently in the block in question. I offered $250 a foot 
for property in the next block north, but that was deeper property— 
152 feet deep. I think La Salle avenue from Chicago avenue north 
is as fine as any on the North Side, excepting Dearborn avenue. I 
consider this pro} perty w orth more on account of its two fronts on 
Hill street and La Salle Ave.; it is about 116 feet deep and they 
could build two buil dings on it. 


193 Lyman O. Tomurinson, for defendant, testified : 


I have been engaged in the real estate business in Chicago for 
ten years. La Salle avenue is a very fine residence street; one of 
the best on the North Side, I think. I am posted as to the value of 
property in Chicago. I think lot two, block twenty, Bushnell’s Ad- 
dition, having a front of 50 feet on La Salle avenue, is worth not 
less than $800 per foot on June 9th, 1884. 


Cross-examination : 

I have been dealing in property on the North Side only to a lim- 
ited extent. I have not made any sales in the vicinity of this prop- 
erty and know them only by the real estate records and the talk 
among brokers. I did not examine the property with a view of tes- 
tifying in this case. I havea general knowledge of the street. I do 
a renting business principally, although I sell on commission. I 
have known this property 6 or 7 years probably. I was not a resi- 
dent of the city in 1869. The fact that this property was sold in 
1880 for $6,660 in cash would not have any effect upon my opinion 
as to its present value. 


HERMAN Benz, for defendant, testified : 


I have resided in Chicago since 1855 and have been in the real 
estate business about 15 years. I have become generally acquainted 
with real estate in the city of Chicago during that time. I under- 
stood lot two, block twenty, Bushnell’s Addition, fronts on La Salle 
avenue, backing up on Hill street. I consider it an advantage to 
have a front on Hill street. It is first-class residence property. I am 
sufficiently acquainted with the value of property in that locality to 

give an opinion as to its fair market value. I think it was 
794 ~=worth $275 a front foot on June 9th, 1884. The property in 

that locality is first-class residence property and much sought 
after. There is very little to be bad there and parties that want to 
locate on the North Side have to pay. 
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Cross-examination : 

There are several valuable improvements near the property. They 
are all new and first-class; all made since the fire; much superior 
to those before the fire. It was considered first-class North Side prop- 
erty. The finest improvements on La Salle avenue have been made 
within the last five or six years. I have not bought or sold any 
property in that vicinity recently. I don’t know of any being sold 
within a block of there this year. My attention was only called to 
it this morning, and I have not had time to refresh my memory. I 
know of some sales, but not sufficiently to testify. I have not exam- 
ined the lot. I testify to the vacant ground. 

Q. What, in your opinion, would be the value of this property in 
February, 1869 ? 

Objected to as being outside the scope of this reference, and-in- 
competent. 

A. Iam not ready tosay what. It was worth less then than now, 
but how much I can’t say. It was considered valuatle property 
then, but I don’t remember just now what the market value was at 
that time. I could by refreshing my memory get at it, but it was 
worth less than what I testified to to-day. It is more valuable to- 
day than in 1869. I don’t like to testify to a thing I am not posi- 
tive of. ‘This property is about. 107 feet deep. Other things being 
equal, deeper lots are more valuable. 

199 E. S. Dryer, for defendant, testified : 

[ live on the North Side, and have been a real estate agent 18 
years. Iam acquainted with property on La Salle avenue. Lot 
two, block twenty, Bushnell’s Addition, was worth $300 a foot on 
June 19th, 1884, having two fronts. 

Cross-examination : 

I have known the property for over twenty years. I have always 
lived in that vicinity. There have been no sales made near there 
within a month or two, but I understand the Connecticut Mutual 
Life Insurance Company, who own the southeast corner of Hill and 
La Salle avenue, ask $300 a foot for their 90 feet. I don’t think the 
corner lot is worth more in this case. J would prefer this because 
it has two fronts. J don’t think you can buy any inside lots in that 
block for less than, $3800. I was acquainted with this property in 
February, 1869. I lived there since 1864. I lived within three 
blocks from this block. 

Q. What, in your opinion, was the value of that property per foot 
in February, 1869? 


Objected to as irrelevant. 


A. I believe property was held about $200 a foot then. It was 
before the fire. I won’t be positive. It might have been a little 
less, but was about $200 a front foot. The property was worth more 
than $6,660 in 1880, but the fact of such a sale would not affect my 
opinion. 
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GrorGE H. Rozet, for complainant, testified : 


I am acquainted with lot two, block twenty, Bushnell’s Addition. 
[I have it for sale at $250, and that is my idea of its value. I 
796 have been in the real estate business 19 years, and am 
thoroughly acquainted with values on the North Side. I was 
acquainted with this property in Feb., 1869, and I should say its value 
was then $150. In February, 1875, I should say that it was worth 
$100 a foot. I bought, subsequent to 1875, the lot where I live at less 
than $100 a foot, right in that neighborhood. I should say pretty 
much all the most valuable improvements had been placed in that 
vicinity within the last two years. 
Cross-examination : 
Mrs. Sarah E. R. Smith, who purports to be the owner, put this 
property in my hands for sale. 


F. H. PEaBopy, for complainant, testified : 


I have been in the real estate loan business for 17 or 18 years, 
and during that time I have been pretty well acquainted with the 
ralues of real estate on the North Side. I have known this Fox 
property, lot two, block twenty, Bushneil’s Addition. I should say 
its fair market value in June, 1884, was $225 a front foot. In 1869 
I should say about $100 a front foot, and in 1875 about $150 or 
$160 a front foot. The most valuable improvements along there in 
that block have been put up since 1875. 

Cross-exam ination : 

Hill street runs up to the rear of this lot. J think it increases its 
value a litt!e. It furnishes exit and ingress in the rear of the lot. 
I don’t recall whether the lot was improved in 1869, though I think 
it was. The property at this time is very desirable for residences. 
I know of no better on La Salle avenue. 


797 FLORENCE M. Fox, for complainant, testified : 


I have been in the real estate business in the city of Chicago 
about 14 years. 1am acquainted with this property, lot two, block 
twenty, Bushnell’s Addition. I once made a sale of it. I think it 
was worth $225 a foot, or thereabouts, on June 9th, 1884. I don’t 
remember much about it in 1869, but I do in 1875. I think the 
fair cash value in February, 1875, was $125 a foot. There are very 
good improvements in the vicinity of this property. They have 
been put up within the last 8 or 9 years mostly. I sold this prop- 
erty about 4 years ago for Mrs. Goodwin, and got $132.50 a foot for 
it. I advertised it for some time, but I was not able to get any 
more for it. It was the best offer [ had. 

Cross-examination: 

I reside at Norwood Park. I have recently made inquiries about 
the value of the lot. I asked parties what they considered it worth 
and based my opinion on what they said. 
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S. H. Kerroot, for vaste ites testified : 


I have had 32 years’ experience in real estate in Chicago, and I 
am pretty w ell acquainted with the values of real estate on the 
North Side. I know lot two, block twenty, Bushnell’s Addition. It 
was wortn from $225 to $250 a foot on June 9th, 1884. I knew this 
property In 1869. 

Q. What, in your opinion, was the fair market value in February, 
1869? 

Objected to as not being within the limits of this reference. 


A. I don’t think I would undertake to limit its value in 1869 

without reposting myself. My impression is at that time it 

798 would be worth not over from $100 to $125. I don’t think 
it would have sold for much more in 1879. 


BENJAMIN MERRILL, for defendant, testified : 


[ have been engaged in the real estate business 12 years. I lived 
on La Salle avenue before the fire, and am pretty well acquainted 
with La Salle-avenue property. I have known lot two, block twenty, 
Bushnell’s Addition, as long as I have known La Sallestreet. The lot 
is more valuable on account of having a front on Hill street. The 
improvements surrounding this lot are very good. I consider it 
worth $275 on June 9th, 1884. In other words, from $250 to $300. 
Having both frontages, and taking the locality and neighborhood, I 
should think $250 would be very ‘cheap. 


Cross-examination: 


I moved on La Salle street previous to the fire. 
Q. What, in your opinion, was the value of the property in Feb- 
ruary, 1869? 

Objected to as not being within the terms of the reference. 


A. Without referring back I don’t know as I could tell. There 
was a time after the fire and panic when — very much depressed, and 
Iam not positive when things began to go along up. I should 
think it was worth $125 to $150 in February, 1869. 

Q. What, in your opinion, would be its value in February, 1875? 


Objected to as before. 


A. Ishould think it had hardly got over the depreciation at that 
time. There was a time after the fire, after the panic of 1873, there 
was no sale of real estate at all. I should think it would be 
799 worth $150 at that time. I think most of the valuable im- 
provements in this vicinity have been there 8 or 10 years 
All the property there was cleaned off by the fire. Most of the val- 
uable improvements have been put there since 1875. I think this 
property is 110 or 112 feet deep. 


Henry Rieke, for defendant, testified : 


I live on the North Side. I have been a real estate and loaning 
55—168 
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agent for 15 years. I know lot two, block twenty, Bushnell’s Addi- 
tion. Itis as good residence property as any on La Salle avenue. Its 
fair market value on June 9th, 1884, was $250 a foot. The whole 
50 feet would be worth $12,500. It has an additional value hav- 
ing that frontage on Hill street; $25 a foot would probably be fair 
for that. 


Wiiui1AM Loep, for defendant, testified : 


' have been engaged in the real estate and loaning business for 
18 years. I live on La Salle avenue and am acquainted with prop- 
erty there. I know lot two, block twenty, Bushnell’s Addition, and 
my opinion is that 1t is w orth from $275 to $300 a foot. 


MARTIN VAN ALLEN, for complainant, testified : 


I have been in the real estate business in Chicago for 20 years 
and am acquainted with the values of property on the North ‘Side. 
I know lot two, block twenty, Bushnell’s Addition. I think it would 
have been worth $225 a front foot on June 9th, 1884. 

®. What, in your opinion, would have been the value of the lands 
without improvements in February, 1869? 

Objected to as not being within the terms of the reference. 

A. It would be worth $80 to $100 a front foot. In Febru- 
800 = ary, 1875, 1t was worth $70 to $80. 


Cross-examination : 

I consider this property especially valuable by reason of the front 
on Hill street. I should make a difference of $20 a foot on that ac- 
count. I regard it as first-class property. 

And I further certify that the foregoing is all of the evidence pre- 
sented to the court on the hearing of “the exceptions to the report of 
the master in chancery or on the final hearing, and which was re- 
ported by said master of said cause, on which a final decree is 
entered. 

Witness my hand and seal this Ist day of May, 1885. 

[ SEAL. ] H. W. BLODGETT, Judge. 


Endorsed: Filed May Ist, 1885. William H. Bradley, clerk. 


801 Afterwards, to wit, on the twentieth day of June, 1885, 
there was filed in said clerk’s office an appeal bond in said 
entitled.cause; which said appeal bond is in the words and figures 


following, to wit: 
Appeal Bond. 


Know all men by these presents that we, Kate W. Goodwin, 
formerly Kate W. Fox, and Charles S. Goodwin, of the city of New 
York, and Sarah E. R. Smith and Charles M. Smith, of the citv of 
Chicago, as principals, and J. Bradner Smith, as surety, are held and 
firmly bound unto Eleanor Fox, Isaac B. Fox, Flora F. Clark, Tru- 
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man G. Fox, Emily F. Beckley, Eleanor J. Fox, and Gertrude R. 
Fox, heirs and representatives of I. Willard Fox, deceased, in the 
sum of one thousand dollars, to be paid to the said Eleanor Fox, 
Isaac B. Fox, Flora F. Clark, Truman G. Fox, Emily F. Beckley 
Kleanor J. Fox, and Gertrude R. Fox, their executors or adminis- 
trators. 

To which payment, well and truly to be made, we bind our- 
selves and each of us, jointly and severally, and our and each of 
our heirs, executors, and administrators, firmly by these presents. 

Sealed with our seals and dated this 4th day of May, A. D. 
1885. 

Whereas the above-named Kate W. Goodwin, Charles 8S. Goodwin, 

Sarah E. R. Smith, and Charles M. Smith have taken an 
S02. appeal to the Supreme Court of the United States to reverse 

a decree rendered in a certain cause in equity by the circuit 
court of the United States for the northern district of Illinois upon 
an original bill, wherein the said Kate W. Goodwin, formerly Kate 
W. Fox, was complainant and I. Willard Fox and Eleanor Fox were 
defendants, and upon a cross-bill in the same cause, wherein I. Wil- 
lard Fox and Eleanor Fox were complainants and Kate W. Good- 
win, Charles S. Goodwin, Sarah E. R. Smith, and Charles M. Smith 
were defendants: 

Now, therefore, the condition of this obligation is such that if the 
above-named Kate W. Goodwin, Charles S. Goodwin, Sarah -E. R. 
Smith, and Charles M. Smith shall prosecute their said appeal to 
effect and shall answer all costs that may be adjudged against them 
or either of them upon the dismissal of their said appeal or upon 
the affirmance of the said decree, then this obligation shall be void ; 
otherwise to remain in full force and effect. 

KATE W. GOODWIN. [SEAL. ] 
CHAS. S. GOODWIN. ‘SEAL. 
CHAS. M. SMITH. Ne SAL. 
SARAH E. R. SMITH.  [seEat. 
J. BRADNER SMITH. omar] AL. 
Witness: 
B. F. FREY. 
M. NOYES. 


Approved: 
H. W. BLODGETT, Judge. 


Endorsed: Filed June 20, 1885. Wm. H. Bradley, clerk. 


803 NorrHEeRN District oF ILLINOIS, ss: 


I, William H. Bradley, clerk of the cireuit court of the United 
States for said northern district of [ilinois, do hereby certify the 
above and foregoing to be a true and correct transcript of the record 
of the proceedings in said court in the cause wherein Kate W. 
Goodwin et al. are the complainants and I. Willard Fox, Eleanor 
Fox, et al. are the defendants, as the same appear from the records 
and files of said court now remaining in my custody and control. 
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In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in Chicago, in said district, this 
twenty-fourth day of September, 1885. 

[Seal of Circuit Court U. 8., Northern Dist. Illinois, 1855. ] 


WM. H. BRADLEY, Clerk. 


Fees for transcript, p’d by appellant, $318. 


Endorsed on cover: N. Illinois C.C. U.S. No. 168. Kate W. 
Goodwin, Charles 8. Goodwin, Sarah E. R. Smith, and Charles M. 
Smith, appellants, vs. Eleanor Fox, Isaac B. Fox, Flora F. Clark, 
Truman G. Fox, Emily F. Beckley, Eleanor J. Fox, and Gertrude 
R. Fox, heirs and representatives of I. Willard Fox, deceased. Filed 
October 20, 1885. 
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STATEMENT OF THE CASE 


For many years prior to the year 1875, Samuel H. 
Fox and Henry W. Fox were engaged in the manufac- 
ture and sale of glass at Durhamville, New York, under 
the firm name of Fox & Co [. Willard Fox,a brother 
of these parties, removed to Iilinois, and from 1865 to 
1869 was engaged in Chicago, Ill., on his own account 


in the sale of glass, paints, etc., at wholesale and retail. 


o 


And during this time Fox & Co. furnished him upon 
his orders a large amount of glass, aggregating between 
January Ist, 1866, and January Ist, 1869, 17,123 boxes. 
(Record pp. 96, 271). On account of these sales of 
class, in the early part of 1869, I. Willard Fox became 
indebted to Fox & Co. in the sum of about seventy 
thousand dollars, besides other indebtedness secured by 
mortgage to the amount of fifteen thousand dollars, 
and accrued interest. 

In the early part of February, 1869, 1. Willard Fox 
became embarrassed in business. He was owing the 
First National Bank of Chicago about sixteen thousand 
dollars, and it had entered judgment against him and 
closed up his place of business. In this emergency he 
called upon Fox & Co. for assistance. (Record 97). 
Samuel H. Fox went out to Chicago, and after an ex- 
amination of the books of I. Willard Fox, and some 
delay, an agreement was entered into, called “Exhibit 
A, and contained on p. 95 of the record. 

This agreement, which bears date February 20th, 
1869, was carefully drawn by the lawyers of I. Willard 
Fox, and recited that his indebtedness to Samuel H. 
Fox and Henry W. Fox, over and above all discounts 
and set-offs of every name and nature, was then seventy 
thousand dollars, and that they had taken up and satis- 
fied, or were about to do so, other indebtedness of said 
[. Willard Fox, to the amount of sixteen thousand 
dollars, and were to satisfy thirty thousand dollars of 
his other indebtedness by the payment of fifty cents on 
the dollar, whereby he had become further indebted to 
Fox & Co. 

The agreement then recites that the said I. Willard 
Fox had sold out and conveyed to Samuel H. Fox the 


stock of goods, wares and merchandise, with the store 
fixtures, in the city of Chicago, together with his notes, 
books and accounts, with power, at such times and in 
such manner as he, said Samuel H. Fox, should deem 
best, to sell and collect, and convert the said goods, 
wares, merchandise, fixtures, notes and accounts into 
money and apply the proceeds to the payment of the 
indebtedness to Fox & Co., both the original indebted- 
ness and that taken up by them. The agreement also 
recited the sale of a lot on North LaSalle street in the 
city of Chicago, which will be hereafter referred to as 
the LaSalle street lot; and also a farm owned by I. 
Willard Fox, in Lake county, I[llinois, and which will be 
hereafter referred to as the Lake Zurich farm, and then 
there was added a clause providing that if the said in- 
debtedness should be fully paid by the said I. Willard 
Fox within six months from the date of the agreement, 
then Samuel H. Fox should reconvey the Lake Zurich 
farm, and in default thereof there might be a foreclosure 
of the rights of I. Willard Fox therein, in which case 
he stipulated that he would interpose no defense there- 
to, nor attempt by injunction, bill in equity, or in any 
other way, to defeatthe same. The agreement contains 
no provision for a reconveyance of the LaSalle street 
lot, but, on the contrary, that was to be sold 

This agreement was never recorded. 

After this agreement was made the store was kept 
open and the business run along until the following 
December, when the whole business was closed out and 
the proceeds accounted for according to the contract. 
During this intervening time, between February and 
December, 1869, there was shipped by Fox & Co., and 


put into the business, glass to the amount of $12,999. 69. 


(Record 92). Of the $16,000 owing by I. Willard 
Fox to the First National Bank, of Chicago, $6,000 
was raised by a mortgage put upon the LaSalle street 
lot, and the remainder was paid from the proceeds of 
the store. (Record 91, 265). 

As to the $30,000 mentioned in the agreement which 
was to be settled at fifty cents on the dollar, Fox & 
Co. discharged that part of the agreement by the pay- 
ment of $10,971.30 (Record 91). 

The house standing on the LaSalle St. lot was in- 
sured for $6,000 and it was burned down in the great 
fire of 1871. Thereupon Samuel H Fox assigned the 
insurance policy to the Traveler’s [Insurance Company, 
who held the mortgage for the same amount, and this 
discharged the mortgage, leaving the lot clear, as he 
had kept the interest paid on the mortgage up to that 
time. 

Up to 1866, Fox & Co. had paid numerous bills for 
[. Willard Fox, and this personal account, as it was 
called, was itemized and showed a balance of $1,923.53 
due Fox & Co. in February, 1869. 

See Exhibit B. (Record pp. 102 to 104). 

The glass account after that time showed a balance 
due Fox & Co., February Ist, 1869, of $68,277.58. 
(Record 114). 

These items, with the $10,971.30 before mentioned as 
having been paid in settlement with creditors, make 
the aggregate due Fox & Co. $81,172.41 in February, 
1869. Andsothe master found. (Record 55). | 

There is a contention over the amount of credits 
which should be allowed, which will be considered here- 
after. 

After the business was closed out in December, 1869, 


matters ran along until the fall of 1875, when Samuel 
H. Fox and Henry W. Fox dissolved their partnership, 
and in the settlement Samuel deeded to Henry the Lake 
Zurich farm and also the LaSalle St. lot by two sepa- 
rate warranty deeds, each bearing date Sept. 25th, 


[S7 
I 


Zurich farm at $30,000 and the LaSalle St. lot at $8,- 


5. (Record 174, 176). 


n that settlement Henry W. Fox took the Lake 


000. And this, with $5,000 in bank stock, was all he 
got for his interest in the partnership. (Record 147). 

On the 29th of September, 1875, Henry W. Fox 
made his will, giving all his property to his wife, Kate 
W. Fox, the complainant in the original bill, for the 
comfort and maintenance of herself and her children, 
with power to sell, and making her guardian of his infant 
children, and appointing her executrix. (Record 179). 

Henry W. Fox deceased in May, 1876, and the will 
was admitted to probate in the Surrogate Court of 
Madison county, New York, on the 19th of June, 1876, 
and Kate W. Fox qualified as executrix. 

The original bill in this cause was filed by her to fore- 
close the deed and agreement “Exhibit A” upon the 
Lake Zurich farm. 

By an amendment to her bill filed Nov. 13th, 1880, 
she set up that Henry W. Fox had received a convey- 
ance of the LaSalle St. lot, and that she had succeeded 
to his rights; that by the agreement of Feb. 20th, 1869, 
said lot was in no event to be reconveyed to the said I 
Willard Fox; but being willing to do equity offered to 
credit in reduction of the sum due her what she had 
sold the lot for or its value. As has been stated, I. Wil- 
lard Fox had had the benefit of the value of the house, 


which had been burned on the lot, through the $6,000 


raised by the mortgage, which went in part payment of 
his debt to the First National Bank. Henry W. Fox 
had taken the lotat $8,000. It was sold inthe summer 
of 1880, by Mrs. Fox for $6,625, which was all that 
could be got for it. And yet the court allowed proof 
to be taken of the value of the lot four years after it was 
sold, and charged the complainant in the account $12,- 
500 for the lot. (Record 58). 

And not only had there been no benefit derived 
from holding the lot by Samuel or Henry Fox, or the 
complainant, but Samuel Fox paid taxes on this lot for 
the years 1872, 1873 and 1874 tothe amount of $570.- 
62. (Exhibit H, Record 109). And it was stipulated 
before the master that Kate W. Fox had paid taxes on 
it while she owned it, tothe amountof $565.33. (Record 
59). 

The master on the first reference found there was due 
complainant the sum of $4,346.70. (Record 55). 

The court upon hearing of exceptions to the report 
found there was due $15,971.30, and then allowed the 
amount due upon a mortgage that had been executed 
by Henry W. Fox on the Lake Zurich farm, on the 5th 
of November, 1875, leaving due the complainant the sum 
only of $1,477.63. 

Various questions arise upon the record which will 


now be pointed out and discussed. 


ASSIGNMENT OF ERRORS. 


1. The Circuit Court erred in refusing to sustain the 


first exception to the report of the master, in so far as 


it relates to the competency of the defendant, I. Willard 


tox. 


2. The Circuit Court erred in overruling the second 


exception to the master’s report, in which he refused to 
allow in favor of complainant the sum of $12,999.63, 
the amount of glass shipped by Fox 


the same being for 
Co. to I. Willard Fox, between March 26th and 


& 
November sth, 18609. 


’ 


3. The Circuit Court erred in refusing to sustain the 


fourth exception to the master’s report as to the amount 
of assets of I. Willard Fox, properly chargeable to 


Fox & Co. and in increasing the amount 
found by the master. 


rlecting 


4. The Circuit Court erred in failing and neg 


to allow interest upon the sum due the complainant sub- 
sequent to February 20th, 1869. 


awe 
second and third exceptions to the master’s report, filed 


The Circuit Court erred in overruling the first, 


July rith, 1884, and in confirming the same 


6. The Circuit Court erred in overruling the fourth 
exception to the master’s report, filed July 11th, 1884, 
and in deducting by its decree the amount of the Monroe 


mortgage from the amount due complainant. 


BRIEF OF POINTS. 


1. The testimony of defendant, I. Willard Fox, was 


incompetent as against the complainant in the cause. 

Stein v. Bowman, 13 Peters, 219. 

Bridges v. Armour, § Howard, 94. 

Section 858, Revised Statutes of the United 
States. 

Eslava v. Amazage’'s Adm’r., 1st Wood's 
Cir. Court Rep. 625. 

Merrill v. Artkin, 59 Ill. 20. 

Stevens v. Hay, 66 Id. 227. 

Langley v. Dodsworth, 81 Id. 86 

Crane v. Crane, Id. 169. 

Marshall v. Peck, 91 Id. 187. 

Bragg v. Geddes, 93 Id. 51. 

Potter v. National Bank, 102 U.S. 163. 


King v. Worthington, 104 U.S. 44. 


2. The settlement embraced in the agreement “Ex- 
hibit A,” on page 95 of the record, containing a settle- 


ment between the parties, is conclusive upon the 


defendants and no set-offs or discounts that may have 
existed previous to that date can be allowed 
Casey v. Gallz, 94 U. S. 680. 
Lawson v. Lremere, tst Ad. and Ellis, 792, 
28 Eng. Com. Law, 367. 
Bigelow on Estoppel, 3rd Ed. 302. 
Neve wv. perry, § UCraaen, ©. RK. 201. 
Lowen v. Taylor, 2 Adolphus & Ellis, 290. 


florton v. The Westminster Imp. Commrs 


Hx. Rep., 780. 


oe 


3. Upon the evidence, the amount of glass furnished 

fo I. Willard Fox, by Fox & Co., between March 26th 

and November 5th, 1869, amounting to $12,999.63, 

should have been charged to him and credited to Fox 
=> 


& Co. in the statement of the account. 


1. The court, upon the evidence, should only 
allowed to be deducted from the amount due com- 
plainant, the proceeds of the assets of the store of I. 
Willard Fox when they were converted into money and 
received by Fox & Co. in December, 1869, and not the 
assumed value of them when the agreement “Exhibit A” 


was made in February, 1869. 


5 lhe Circuit Court should have allowed interest 
upon the sum found by it to be due complainant sub- 
sequent to the time that the claim was liquidated and 


became payable. 


6. The complainant should only have been charged 
with the value of the LaSalle street lot, when it was 
sold, to-wit: upon September 25, 1869, as by the 
agreement, a sale of it was contemplated by the parties, 
and not a redemption of it, and only the amount 
should be credited for which the property was sold to 
Henry W. Fox, as the evidence shows that to have 
been a fair value at that time. 

7. The Circuit Court should not have deducted the 
amount due upon the Monroe mortgage from the 
amount due the complainant, but should have left the 
same wholly undisturbed by the proceedings in this 


sult. 


BRIEF AND ARGUMENT. 


The court erred in refusing to sustain the first ex- 
ception to the report of the master, in so far as it re- 
lates to the competency of the defendant, I. Willard 
Fox, 

[It is clear that a party to the record in the Federal 
Court was not a competent witness in his own behalf, 
in any case before the enactment of the statute. 

Stern v. Bowman, 13 Peters, 219. 


Bridges v. Armour, 5 Howard, 94. 


By Sec. 858 of the Revised Statutes of the United 
States it is provided that a witness shall not be excluded 
because he is a party or interested in the issue tried, 
“ Provided, that in actions by or against executors, ad- 
ministrators, or guardians, in which judgment may be 
rendered for or against them, neither party shall be 
allowed to testify against the other as to any transac- 
tion with, or statement by, the testator, intestate or 
ward, unless called to testify thereto by the opposite 
party, or required to testify thereto by the court.” 

‘This act,” says Mr. Justice Bradley, “is a recogni- 
tion of the glaring injustice it would involve to permit 
one party to propound himself as a witness in his own 
behalf as to a transaction between him and a deceased 
person, whocan no longer give his version of the affair. 
If the law were to allow a man to wait until his antag- 
onist were dead, and then to sue his heirs, and put 
himself upon the witness stand and give his version of 


the affair, with no one to contradict or qualify his testi- 


It 


mony, it would be as gross aprostitution of the forms 
of law as to allow a man to be judge in his own cause. 
Eslava v. Mazange’s Adm’r., 1 Wood’s 
Cir. Ct. Rep. 625. 

These observations have peculiar significance in this 
case, wherein the defendant, I. Willard Fox, in three 
separate depositions, covering eighty-five pages of this 
printed record, is continually stating what the deceased, 
Henry W. Fox, stated to him, and making assertions 
that could be rebutted by Henry W. Fox if he were 
now alive; thus using his own version of Henry Fox’s 
statements to support his own claim and defeat his rep- 
resentative, the complainant in this case. 

Besides, under this statute this defendant is not com- 
petent to testify in his own behalf as to any transaction 
had with the testator. ‘he agreement (Exhibit A, 
Record 95) upon which this suitis based was a_ trans- 
action with the testator. It was an agreement made 
in settlement by Fox & Co. with the defendant. And 
the burden of the testimony of the latteris to endeavor 


to impeach that settlement. 


i 
a 


By the will of Henry W. Fox (Record 179) the com- 
plainant was made sole executrix thereofand testamentary 
guardian of his infant children, and his estate was given 
to her not merely for her own use, but for the mainte- 
nance of his children as well, of whom she was so con- 
stituted guardian, and she has acquired her interest in 
the subject matter of this litigation in no other manner 

Now, the Federal statute does not require, as does 


the Illinois statute, that a party shall sue or defend as 


executor, guardian, etc., in order to exclude the oppo 
site party from being a witness. The fact that they are 


executors, administrators or guardians, and parties to a 


proceeding in which the property held by them in such 


representative capacity is in litigation, would bring 


} ae ee. ‘ cn . er ‘ ae 
them within the proviso Besides. the addition in this 
case of the words executrix or guardian, to indicate in 
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zac, and would not change the title and authority by 
which she acquired the right to bring this suit at all 


The concluding portion of Sec. 858 of the Revised 
Statutes, before cited, provides: “In all other respects 
the laws of the state in which the court is held shall be 
the rules of decision as to the competency of witnesses 
in the courts of the United States, in trials at common 
law and in equity and admiralty 

It is not understood that this clause modifies the pre- 
vious portions of the section, but if the court should 
hold otherwise, then it is to be observed that it is set- 
tled in Illinois that a party is an incompetent witness 
in his own behalf, where the adverse party 1s suing or 
defending as executor, guardian, devisee or heir 
any matter occurring before the death of the testator o1 


intestate. 


Stevens v. Hay, 66 1d. 227. 
Langley v. / lodsworth. Si ld. 86 
Crane v. Crane, Id. 166 
Marshall v. Peck, 91 \d. 187 
Brage v. Geddes, 93 1d. 51. 
But I do insist that this case is within both the lan- 
guage and meaning of the proviso, and therefore that 
it was error to permit the defendant, I. Willard Fox, to 
testify generally against the complainant. 
The doctrine for which I contend is not affected by 
the cases of 
Potter v. National Bank, 102 U.S. 163 and 
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In those cases the witnesses were not parties, but 
only interested in the issue tried, and the distinction in 
the first case is sharply made that it is only parties to 


the record that are excluded. 
LI. 


Before discussing the specific findings of the court 
to which objection is taken, it 1s proper to consider 
briefly whether either party can be permitted to go be- 
hind the settlement of Feb. 20th, 1869, as expressed in 
the written agreement of that date. (Record 95). 

This is important, for these reasons: A large pro- 
portion of this voluminous record is made up of testi- 
mony bearing upon the subject of damages claimed. by 
the defendant for breakage of glass, stained glass, and 
the cutting down of large sizes of glass, all occurring 
before the settlement of that date. 

The master in his report allowed against the com- 
plainant the sum of $8,443.30 for such damages, and 
also deducted interest which he found had been im- 
properly allowed Fox & Co. before the settlement, 


amounting to $7,780.80, (Record 55). 


— 


Upon the hearing of the exceptions 


> 


to this report, 
the court wholly excluded these items by sustaining the 
exceptions thereto, thus in effect holding that the par- 
ties could not go behind that settlement 

If, by the rules and practice of this court, the defend- 
ants can raise upon this record the question whether 
the court properly excluded these items from the ac- 
count, then in support of the ruling below I offer the 
following suggestions: 

In April, 1862, the parties entered into a written 


agreement, in which it was recited that all the old mat- 


{ 4. 


ters were settled up as far as collected to‘that date. It 

; 22) 
also recited an advance of cash and notes to I. Willard 
4 


Fox, for which he agreed to make a mortgage to Fox 


& Co. for $12,000 on the Lake Zurich farm. (Exhibit 
A, Record 161). 


Owing to further advances, that mortgage was made 


for $15,000. (Record 117). The amount and date of 


the notes are given (Exhibit E, Record 105). This 
mortgage had not been paid at the time of the settle- 


ment of Feb. 20th, 1869. 


c 


At that date the amount of principal and interest of 


this mortgage was $21,588.61, so that if the settlement 
were to be opened at its date there should be allewed 
$91,588.61, instead of the $70,000 stipulated therein to 
be due. 

But in consideration of the settlement, Fox & Co. 
agreed to throw off the amount due on this mortgage, 
which was then called $20,000. (Record 94,117,152). 

Again, the agreement, which is under seal, was drawn 
up with deliberation by a lawyer, and maturelyv con- 
sidered before its execution. It was acted upon by all 
parties for a number of years, and I. Willard Fox and 


his heirs should be estopped from now denying its re- 


fy a. 


% 


citals and provisions. (Record 330-332). 

In October, 1875, Henry W. Fox was out to I[Ilinois, 
and supposing that he had a clear title to the Lake Zu- 
rich farm, proposed to mortgage it. He and Mr. Ivers 
Monroe, a lawyer of Clinton, lowa, went out to the 
farm; the latter to examine the title and value of the 
property, with a view of advising his brother whether 
it would be safe for him to take a mortgage of $12,000 
on the property. Mr. Monroe states, that at that time 


an abstract was presented to him, which was all right 


an ~- 


is far as it went, but it did not come down to that time, 


and as the records were away at the county seat and he 


could not examine them, he wanted to know if the title 


was allright. Both I. Willard and Henry Fox assured 


him that the thing was all right, and that there was no 
question about the title being in Henry W. Fox; and 
[. Willard told Monroe to tell his brother to take a 
mortgage on the homestead. (Record 336) 


\ccordingly onthe 5th of November, 1875, Henry 


W. Fox did execute a mortgage on the Lake Zurich 
farm to Loring Monroe for $12,000. 
Tl i 1] 5 a lace 1A -} > ‘AIA TE: °C af > tha VCrreaPp-— 
his all took place nearly seven years alter the agree 
ment of Feb. 20th, 1869, had been entered into. 
On this state of facts I submit, that neither I. Wil- 


} 


lard Fox nor his heirs can now be heard to deny the 


truth of any of the recitals of the agreement of Feb. 
20th, 1869. 

P. ts a, ‘ “ <> sc > } ¢ j > y | » ts ° lit r £ i} ~ 4 or 

arties are estopped to deny the reality of the state 

f hi oc thick hew have ‘ le near te awict j 

of things which they have made appear to exist, and 

upon which others have been led to rely. Sound ethics 


require that the apparent, in its effects and consequences, 
should be as if it were real, and the law properly so re- 


gards it. 
Casey Vv. Galli, 94 U. S. 680, and numerous 


, 


cases there cited. 


In Lawson v. Tremere, t Ad. & Ellis, 792, 28 Eng. 


Com. Law, 367, the action was upon a bond the con- 


dition of which declared by way of recital that by in- 
denture of lease between the plaintiff’s testator and the 


defendant, the testator demised premises to the defend- 
ant at the yearly rent of £170. The defendant pleaded 
that the lease in the condition mentioned was a 


the reddendum of which was £140 only, and that that 


16 


sum had always been paid. The whole lease was set 


out, by which it appeared that the rent was at £140 per 


year. But the court held the defendant to be estopped. 


Bigelow on Estoppel, 3 Ed. 302. 

A deed which recites that the defendant has bargained, 
sold and delivered certain property, estops him to dis- 
pute the delivery. 

Nevett v. Berry, § Cranch C. C. R. 291. 

“The principle is,” says TAUNTON, J., in Bowen v. 
Zaylor, *that where a man has entered into a solemn en- 
gagement by deed under his hand and seal as to certain 
facts, he shall not be permitted to deny any matter 
which he has so asserted. ” 

2 Adolphus & Ellis, 290, (29 Eng. Com. 
Law, 147). 

Florton v. The Westminster Improvement Comm'rs, 7 
Exchequer Rep. 780, was an action upon an instrument 
under seal, which recited that the defendants were au- 
thorized to borrow money, and that in pursuance of the 
acts they had borrowed the money for which the bonds 
were given. Held, by MARTIN, J., “The tirst of these 
pleas in effect states that the money was not borrowed 
for the purpose of the acts; but I think that the defend- 
ants are estopped from setting up any such defense. It 
has been argued that the doctrine of estoppel does not 
apply here; but the case of H/z// v. The Proprietors of 
The Manchester Water Works, 2 Barn. & Adol. 544, 
satisfies me that it does. The meaning of the estoppel 
is this: that the parties agree, for the purpose of a 
particular transaction, to state certain facts as true, and 
that so far as regards that transaction there shall be no 
yuestion about them.” 


Now, the substantive admission here is, that there 


had existed discounts and set-offs to the claim of Fox 


& Co., but that these had all been considered and 
allowed, and that there was left remaining due on the 
20th of Feb'y, 1869, the sum of $70,000 to Fox & Co. 

If I. Willard Fox can now be permitted to deny that 
admission, he could with equal propriety be permitted 
to deny the truth of all the recitals in the agreement. 

Again, the defendants rely upon the agreement as 
giving them a right to redeem. Upon what principle 
could it be held that one part of it could be overthrown, 
and a right of redemption allowed upon the remainder? 

Upon this point, | adopt as a part of my argument 
the view of Judge BLODGETT, given orally upon the de- 
cision of this case: 

“The agreement of February 20th, 1869, was under 
seal, andstates I. Willard Fox is indebted to Fox & Co. 
‘in the sum of $70,000, over and above all discounts 
and set-offs of every name and nature.’ It seems to 
me the terms of this agreement are so explicit as to 
the amount of this indebtedness as to preclude I. 
Willard from going behind this solemn, written admis- 
sion except for fraud, and there is no evidence that any 
fraud was practiced upon him by Samuel H. Fox, or any 
other person, to induce him to make this admission. 
The only motive disclosed by or to be inferred from the 
proof for making this statement of indebtedness larger 
than the real amount, was the influence which the state- 
inent might have on the other creditors of I. Willard in 
inducing them to settle their indebtedness at a low 
figure, and this purpose, if such was the purpose, can- 
not be deemed to have been a fraud on I[. Willard, nor 
does it lie in his mouth to say that an admission 


as to the amount of this indebtedness, made by him for 


the purpose of defrauding his creditors, can now be 
set up as a defense in this case.” 

Where an account is settled by the parties themselves, 
and where there is no unfairness and where all the facts 
are equally known to both sides, their adjustment 1s 
final and conclusive. 

Hager v. Thomson, 1 Black, 80. 
Bennett v. Walker, too Ill. 525. 

Relying upon this position as to the conclusiveness 
of the settlement of Feb. 20th, 1869, as being unanswer- 
able, I shall refrain from going into the inquiry, whether 
I. Willard Fox was entitled to any deductions from his 


account on matters arising before such settlement. 
[1T. 


The court erred in overruling the second exception 
to the master’s report, in which he refused to allow in 
favor of complainant the sum of $12,999.63, the same 
being for the amount of glass shipped by Fox & Co. 
to 1. Willard Fox, between March 26th and November 
sth, 1869. 

There is no dispute but that this amount of glass: 
was sent and received into the stock. (Record 92). 

\nd the same appears charged to I. Willard Fox 
on the books of Fox & Co., in connection with the 
amount paid by Fox & Co., to settle with those credit- 
ors who compromised their claims for fifty cents on the 
dollar, and the master made an error in supposing the 
contrary. (Exhibit I, Record 109). 

The theory upon which this amount was refused to 
be allowed was that the whole stock had been sold to 
Fox & Co., in February, 1869, and so that I. Willard 


Fox did not have the benefit of it. 


According to the agreement of February 20th, 1869, 
there was a power given to Samuel H. Fox to appro- 
priate the proceeds of the store when sold to the pay- 
ment of the indebtedness to Fox & Co. Samuel Fox 
had come out to Chicago at the urgent request of I. 


Willard Fox, whe had then failed It was solely the 


’ ee 
negotiations of Samuel Fox and the credit of Fox & 


‘0 : that made iC possible for the Store to be opened 


1} the act ce rec ; , ¢ 1] tow Re Cx } al 
and the business resumed at all. Fox & Co., besides 
+ | — cur sions . han 4 . = ] “ry = —T } LKlicy 
C(neirown Cliaims, Nad assumed a iarge moneyea ODdDilLa 


tion for [. Willard Fox, and the only way they could 


(os i ee eee — a “er ee ee : ge j 
possibly be reimbursed was out of his property and 
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earnings. Besides, he was his brother, and of course 
S Wel : leur eee A a Ee 1: 
Samuel was desirous of aiding himiin regaining hi 
4 } : x et as e 
trade again vhich I Willard says in his letters of May 
ae = ae y | 1 
7th and May 25th, 1869, (Record 428) was his hops 


[his view explains why the agreement (Exhibit A) 


contained a provision giving power to Samuel H. Fox 


Z as Z a ky ee ; 7 . a c 7 e abate : J ; B j 7 } 7 seats a ; 
Ql> SUCH Times ANA iH SUCH HANNE? AS Le SHOULA Aeeim Oest, 
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to sell, collect and convert the’said goods, etc., into 
} Y | At / t / Avracrer ‘eo tr the 1 —_ a 
money and apply the proceeds to the pay ment ofr the 1n- 
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debtedness to Fox & Co. If it had been intended that 
’ 7 > ] 
there should be a present transfer, it would not hay 
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contained a power to sell in the future, andif it hace 
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been intended that the stock, etc., should be taken fen 


in payment of the indebtedness, it would not have pro- 
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Vide that the procecas Ot them Werf O De dappitea In 
the future—that is, when the goods and credits should 
be converted into mongy 

And the onlv reasonable conclusion to be drawn from 
the evidence is that I. Willard had charge of and run 
the store from February to December, 1869, the same 


as he had before 


Samuel H. Fox testified: 

“The firm of Fox & Co. furnished goods and mer- 
chandise, consisting of glass, after the 20th of February, 
1869, to 1. Willard Fox. 

The following isa bill of the goods. (Giving the items) 
All the above mentioned goods and merchandise, 
amounting to $12,999.63, was sold to I. Willard Fox in 
the ordinary way of business, and not upon any other 
terms and conditions.” (Record 92). 

And again: 

“T. Willard had practically failed; was unable to pay 
his creditors or go on in his business without assistance. 
In this situation he desired Fox & Co. to aid him by 
becoming’ obligated to pay the bank claim, and some 
other matters, and to assist him in compromising with 
his creditors generally. Fox & Co. consented and a 
compromise was effected. (See Exhibit C, Record 
105). The store was opened and I. Willard was en- 
abled to go on in business. In this arrangement it was 
understood that Fox & Co., being large creditors of I. 
Willard, would throw off $20,000 of their claim, upon 
his paying the balance of their claim. 

The business was conducted by I. Willard until late in 
the fall of 1869 or first partof 1870. He again became 
embarrassed and unable to continue in business, and 
was compelled to and did close out, and the stock of 
goods and fixtures were sold to various parties. (Rec- 
ord 97). 

On cross-examination Samuel Fox was asked: 

O.—In 1869, along in February, you took possession 
of that store over here? 

A.—No, sir. 


©.—You did not take possession of it at all? 


A.—No., sir: the sheriff closed it up. 
©.—In 1869, after you came here, didn’t you take 
possession of that store? 


A.—I assumed $10,000. 


©).—Didn't you take possession of that store? 
A.—I did virtually for a little while. 


©.—Didn't you put Ethan S. Fox in there? 

A.—No, sir. 

().—If the old gentleman states that to be a fact, he 
states that which is incorrect? 

A.—It was not so. 

©.—If the old gentleman has stated that, he has 
stated incorrectly? 

A.—As far as my knowledge it would be incorrect. 
[ have no recollection of ever putting him in charge? 

©.—Will you swear you did not? 

A.—No; I won’t swear to it. If I did, it has escaped 
my memory. 

©).—Did not you give him the direction and control 
of things in your absence? | 

A.—No, sir: I was absent but a little time, and then 
Willard went on with his business in his own name. 
(Record 148). | 

That these statements of Samuel H. Fox are true, 
many facts in evidence and in the record show most 
clearly. 

1. Willard Fox was asked who he (Sam Fox) put in 
charge. 

A.—He left me in charge, with my uncle, who 
managed it mostly a represented the carrying the 
thing out for him. 

O.—Who did he put in charge of the accounts and 


money transactions? 


A.—It was done by Mr. Merritt and Uncle Ethan 5. 
Fox. He had the looking after and done the corre- 
spondence with him pretty much after the fina] closing 
up. 

O.—And what did Sam Fox do? 

A.—Sam Fox, after he had fixed this thing, went 
home down East. (Record 241). 

Again I. Willard Fox was asked: 

©.—Did you give your personal attention to it (the 
business) until the whole stock was sold to Sprague, 
Page & Co.? 

A.—Yes, sir: most of the time 

©.—What part were you doing? 

A.—My uncle said we were losing money, and | 
wrote to Samuel and advised that we had better 
make a sale of it, and I told him what I thought we 
could do with Sprague and Page, and he came on about 
it himself, and he wanted me to go and see them, and |] 
did so; and he talked with them himself, I think, and 
we finally made a sale of them. 

©.—-Well, prior to that sale and the time that you 

“s 


turned over the stock to him, what did you do with the 


stock in the concern? 

A.—I was about there shipping the glass, and | 
helped to look after that business. 

©.—Trying to close it up, or managing it the best 
you could? 


. 


A.—Well, managing it the best we could; there was 
no closing up that I know of. 

©.—Well, when the sale was made to Sprague and 
Page, didn’t you advise it? 


A.—Yes, sir. 


: Peek, a ees ' a 
().— You thought it was the best thing that could be 


A.—lI thought it was the best thing that could be 


« 
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he was trying to get the glassin. (Record 268) 
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Again he says, that he thinks during this time he 
- 1 ] - o - - eae ae ( NAD F aw ] . . eae tha —- 
mignt Nave received $2,000 out of the store; that h 
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had a living out of it; that he was helping them in the 
store. (Record 388). 

[hen there was introduced in evidence a printed cir- 
cular, shown as No. 98 (Record 427), as follows: 

‘Office of L. Willard Fox, wholesale dealer in various 
qualities of white lead, zinc and colors, window glass 
etc. etc., 94 Washington St., Chicago, May Ist, 1869. 
Special reduced prices. Then follows a list of articles 
and prices, and adds: I continue to sell the celebrated 
Durhamville window glass, which for evenness of sur- 
face and beauty of finish is not surpassed in this country, 
and [| will warrant it, etc. On the back in pencil he 
orders one box American Crown Glass. 
Thus showing that during the time in question, I. 
Willard Fox was holding himself out as still carrying 
on the business and so publishing himself to the world. 


Also on May 7th, 1869, I. Willard Fox wrote Fox & 
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on) 


ers come in fromthe country by degrees, 
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in time will get back a portion of my 
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old trade. Allin the same business as myself complain 
very much of trade bejng very dull. | ordered the 


double thick glass from Pittsburg. There ts no trouble 


to buy all the glass we wantin Pittsburg at 60 and 5 off, 


a _ ee a a : — ; ] ’ ] 

if we had the money to spare, but as we have not, | 
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shall not do it at present I can make something on 


this small double thick order, and only out of the money 
ten days or so.” 

Then under date of May 15th, 1869, he writes them: 

“T have been sick—money comes in very slow, and 
business is dull. Merritt & Fowler have rented $1,200 
of store from last May, and have gone into the safe 
business, and looks as if they would do weli. Am 
making room for glass. ” 

Again, under the date of May 21st, 1869, he writes: 

“Glass arrived, and most of it in store. Come in 
very fine order. I would like a bill of the same. I 
shall advertise 3,000 boxes for sale in the Tribune. 
Send some 8x10 if possible in next lot. Sales increas- 
ing some, but still quite dull, and money enough comes 
in to keep up expenses, and that isabout all. All the 
houses in my line of trade are complaining very much. 
I am in hopes to regain my trade again.” 

Under the date of October 30th, 1869, he writes: 


“T had intended to have sent you some funds this 


week, but have shamefully disappointed. Collec- 
tions are very slow here. I am very sorry that the 125 
boxes of small double have not arrived. Parties do not 
know how to wait forit. Hadit come asit ought to have 
done, I could have had the cash for it, and more with 
it, so as to have sent you at least $1,000 this week. 
The city of Chicago owes me a bill of $500, that I have 
been looking for it for about two weeks, and hope to 
have that arranged next week, which I design for you. 
[ hope I shall soon be able to rent a part or the whoie 
of my store, and try and get a cheaper rent, so as to 
curtail my expenses.’ 
Under date of November 13th, 1869, he writes: 


“Have been trving to send you some money all the 
¢ > ‘a é 


week, but have not been able to collect enough to send 


a 
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you what I wish I could. The double thick and other 
sizes did not come intime, and I fear they will not take 
it The city owes me $790, and I have enough owing 
me to send you $5,000 if [ could collect, It will come 
after awhile, | 


I am trying to sell the 1,200 boxes of glass you sent 


alll 


to Page & Sprague, also all the glass and goods I| have 


< 


in store. Part cash, part notes. If I am _ successful, 
you will have something to get some money out of. 
They want 60 off from the old price list, and if I can- 
not do better, I shall take and also discount on other 
goods, as I think it is going to be hard times this 
. 


winter, and I want you to have enough to keep you in 


good shape.” 

lhe above extracts from the letters contained on 
pages 428 and 429 of the printed record, were letters 
written during the disputed time by I. Willard Fox to 
Fox & Co., in the usual course of business. And it 
appears to me that they are evidence of the most cogent 
character that the business was still being carried on by 
[. Willard Fox, instead of by Fox & Co. As against 
these well nigh conclusive admissions on the part of I. 
Willard Fox, the bare statements of Ethan S. Fox and 
Robert Merritt, that the stock was turned over to Fox 
& Co.in February, 1869, are but a feather’s weight, and 
could only be interpreted to mean that the proceeds of 
the stock, when sold, was to be applied in liquidation of 
the debt to Fox & Co. 

If, then, I. Willard Fox was carrying onthe business 
from February to December, 1869, whatever goods were 
sent to him by Fox & Co., and became a part of his 


stock, should be charged to him, and he credited with 


IO 


whatever was derived from the proceeds of the sale of 
such stock. Hence, I say that the amount of glass 
furnished during that time, and which went into that 
stock, and which is conceded to be to the amount of 
$12,999.63, should have been charged to him in the 
account. 

IV. 

The Circuit Court erred in refusing to sustain the 
fourth exception to the master’s report as tothe amount 
of assets of I. Willard Fox properly chargeable to Fox 
& Co., and in increasing the amount of the same as 
found by the master. 

The amount that the master found should be credited 


under this head is as follows: 


Notes shown to have been collectible... .-.- $15,000.00 
es MN ns pre a date a ae we 12,000.00 
| STEERED ak SORE Pon Ray eer er I, 500.00 
rere TR oe wie ca ei wi bee ee 2,101.61 
Glass returned at date of settlement...---.. 30,000.00 

(Record 55). $60,601.61 

The way the Circuit Court figured it was this: 

The indebtedness fixed by the agreement. . ..$70,000.00 


Added the conceded amount paid by Fox 
& Co., to settle on the fifty per cent. basis 


Wilts “GEIIET CPOE bn. oi ek eee dew 10,971.30 


$80,971.30 
From this was deducted the value of the 
assets of I. Willard Fox, which was esti- 
NIN oi Be Des We kn kk oa KS $ 65,000.00 


PE Resin sdb sy weenie Hed none xews $15,971.30 


Which was the amount of the decree. 


The court here assumed the indebtedness of I. Wil- 
lard Fox to be $80,971.30. Whereas it was found by 
the master (Record 55), and is incontrovertible upon 
the evidence that the amount due from I. Willard Fox 
at that date was $81,172.41, making a difference at the 
start of $201.11 against the complainant. 

Now Fox & Co., by the agreement of Feb. 20, 1869, 
only agreed to apply the proceeds of this stock to the 
payment of their indebtedness. 

If | have succeeded in showing, as I submit has been 
done under the third head, that the business ran right 
along between February and December, 1869, as it had 
done before, then I. Willard Fox is not entitled to anv 
credits on account of that stock beyond the proceeds 
that he paid to Fox & Co. 

In his letters heretofore referred to, he continually 
speaks of his buying and selling, collecting and remit- 
ting, and calling the business his own, which is per- 
fectly inexplicable on any other hypothesis than that 
he was running the business as he did before, and try- 
ing, as he wrote, to regain his trade. And itisa 
notable fact that there was no change of employes, 
but Ethan S. Fox and Robert B. Merritt continued in 
the store the same as before. 

Now as to the $15,000 of collectible notes which the 
master charged against the complainant as of February 
20th, 1869, (Exhibit F, Record 106), contains the only 
list of notes that ever figured in the transaction. 

Now astoall these exhibits, the court will observe that 
they were original papers found by Samuel Fox ina 
private drawer in his safe, just a few days before he 
gave his second deposition in September, 1879. 


(Record 98). And this particular Exhibit F contained 


the formal assignment of these notes, under the hand 
and seal of I. Willard Fux, not onthe 20th of February, 
1869, as was erroneously assumed, but on the 28th of 
January, 1870, after the whole stock had been closed 
out. (Record 108). 

Now if the court will turn to Exhibit J, Record 110, 
it will find every single one of these notes credited to I. 
Willard Fox, so that every note is accounted for. A 
portion of these notes which were marked on Exhibit 
Ff, I. W. F. were returned to [. Willard Fox for collec- 
tion. = ( Record g7). 

The clerk seems to have omitted to have put the 
initials on the Exhibit which appear on the original. 

However, Samuel Fox says that the amount of these 
notes returned was from $1,000 to $2,000. (Record 
93). 

[ simply cite this circumstance as corroborative of 
the fact that the whole business was in |. Willard’s 
hands, to run about as he pleased. 

The amount of the R. B. Merritt mortgage is credited 
to I Willard Fox in Exhibit J, (Record 110), which dis- 
poses of that item. | 

Again the master allowed against the complainant 
$1,500 for the fixtures sold. This is directly against 
the evidence. The evidence of what the fixtures sold 
for was produced by the defenda-is themselves. 

Robert B. Merritt, called by the defendants, testified 
upon this point: 

©.—Do you know who sold the store fixtures? 

A.-——I do. 

©O.—Who was it? 

A.—Samuel H. Fox; he told me so himself, and I 


can give you the words he used. 


©.—State what he said. 

A.—I was at the back part, and there was a private 
office in front, and the bookkeeper and cashier was 
about the center of the store at No. 94 Washington 
street, and I was then posting books when he came 
back and passed on—whether he came directly to me 
or not I could not say. He stopped and spoke to me 
through the glass window, and said, “I have made an 
excellent trade for these fixtures; I sold them for $500 
to the Cleveland Paper Co.” 

(.—When was the store finally wound up? 

A.—December, 1869 (Record 351). 

The complainant did not controvert this, and it is the 
only evidence in the record asto what the fixtures sold 
for, and as Fox & Co. were only bound to apply the 
proceeds of the fixtures, I insist that $500 is all that 
can be charged in this account against the complainant. 

The master also allowed to be deducted for paints 
and oils $12,000, and for glass returned at date of set- 
tlement $30,000, and the whole assets allowed to be 
deducted by the court were lumped at $65,000. 

This all proceeds upon the assumption that the whole 
value of the stock was to be deducted at the date of 
the settlement, February 20th, 1869, without regard to 
whether there had been a sale or not. 

But I submit. that the only reasonable construction 
of the contract is, that Fox & Co. were to apply the 
proceeds, and that contemplated a sale, and hence there 
could not be in any just sense any proceeds until and 
as the stock should be disposed of. 

And I further submit, that the practical interpreta- 
tion that the parties themselves put upon the contract 


was, that the stock was not to be sold immediately, but 


to be carried along under the arrangement that was 
made, until such time as it should seem best for both 
parties that the business be closed. And if so, there 
was no authority for charging Fox & Co. with the value 
of the stock in February, 1869. They did not agree 
to take the stock at a fixed price (which would certainly 
have been the case had there been a present sale), nor 
at any price. They only agreed to apply the proceeds 
in reduction of their debt. 

The defendants introduced various witnesses as to 
the value of the stock, as though Fox & Co. had agreed 
to take it at its value, which they had not. And 
how do they do it? Why, they introduce witnesses, 
twelve or fifteen years after the transaction, who give 
their opinion, which at best is mere conjecture and 
guess work, that the value of the stock in February, 
1869, was from $30,000 to $60,000. 

And they base their statement upon the fact that 
there had been an inventory, taken the first of January 
previous, that gave that amount. 

We now have no means of knowing at what prices 
the goods were put in such inventory, how many worth- 
less accounts were included, as it is claimed to have 
been torn up, and no reason given why it was de- 
stroyed. (Record 273). But even if approximately 
correct, on the first of January, 1869, it is no evidence 
of the amount of stock in a wholesale and retail store 
two months later, and I protest against the stock being 
charged to Fox & Co. at any given value, when they 
did not agree to take it at any value, upon the mere 
opinion of the former hired hands of I. Willard Fox, 
who would presumably do all they could to favor him, 


but who furnish no facts by which their opinions can 


be tested. Opinions are cheap when given by in- 
terested parties, fifteen years after the transactions took 
place, with nobody to contradict them. Not one of 


them pretends to have anything further than a general 


i 
recollection of the stock and of the amount of the in- 
ventory. And not one of them pretends to claim that 


Fox & Co removed any of that stock, nor is it shown 
that Fox & Co. got any of the proceeds of it that 
they did not credit 

While I claim that the amount of stock on hand in 
February, 1869, is wholly immaterial as a basis for 


determining the rights of these parties, still I must in- 


sist that there is no reliable testimony that shows that 
there was anything like the amount as claimed 

Samuel H_ Fox testified: 

‘I know there was not en hand in February, 1869, 


nm 
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any such amount as $20,000 or $ 30,000 worth of 
glass. I do not think he had over $10,000 worth, if 
there was that.” (Record 153) 

Again he testifies: 

© —Have you any means of knowing what was the 


value of his stock and goods and store fixtures, includ- 


ing therewith his notes and books of account on hand at 
the time he closed out his said business; if yes, state 
your means of knowledge and give the value of such 
stock, fixtures and accounts. 

A.—I have no means of knowing what was the value 
of his stock in trade, and store fixtures, including his 
notes and books of account, except as the books of the 
firm of Fox & Co. show what they received for them. 

©.—State, if you know, what was realized from the 
said stock, fixtures, notes and accounts, and what was 


done with the avails of the same, if anything, at the 


time or after I. Willard Fox closed out his said busi- 
ness. : 

A.—The firm of Fox & Co. realized from stock, fix- 
tures, notes and accounts the sum of $27,343.11. 
This is the amount placed to his credit on the books of 
Fox & Co., but there should be deducted from that 
sum about $1,000 to $2,000 in notes and accounts, 
credited to him, but afterwards returned to him for 
collection. The avails were credited to his account for 
goods sold to him by the firm of Fox & Co., as above 
set forth, and on account of his indebtedness of $70,- 
000 to said firm, as mentioned in said contract. (RKec- 
ord 93). The books of Fox & Co. show that they 
only received, as the entire proceeds of the business, 
the sum of $27,343.07, as shown by “Exhibit J.” 
(Record 110). There is nothing in the case to show 
that that account is not correct, and nothing to show 
that they ever received, as the proceeds of that stock of 
goods, any more money. When the sale was made, I. 
Willard Fox says he advised that it be done. (Record 
268). The whole amount of the proceeds of the store 
is readily accounted for by the evidence. It is true 
that there was not, during the time, much money 
sent to Fox & Co., but that is explained by the letter 
of I. Willard Fox, under date of May 25th, 18609, 
wherein he says: “Sales increasing some, but still 
quite dull, and money enough comes in to keep up ex- 
penses and that is about all.” (Record 428). This 
very clearly shows why there was not any proceeds 
from the stock during that period, which could be 
utilized for the payment of the claim of Fox & Co. 


The remaining $10,000 of the indebtedness to the First 


id 


National Bank of Chicago was, during this period, paid 
from the proceeds of the store in collections. 

Samuel H. Fox says: 

“As to the $16,000 of the indebtedness of I. Willard 
ox, mentioned in the contract to be paid, the firm of 
Fox & Co. paid no part of the same, but it was paid 
by the said I. Willard Fox out of the proceeds of the 
mortgage put upon the LaSalle St. property, and from 
the proceeds of the store business carried on, and 
collections made by I. Willard Fox after the date of 
said contract.” (Record QI). 


|. Willard Fox substantially agrees with this state- 


ment. (Record 393). The rent of the store on Wash- 
ington St. was $5,000 per year. (Record 122). And 


it of course had to be paid out of the business, and it 
is not shown to have been paid jn any other way; and 
which would amount for the ten months that the busi- 
ness was run after February, 1869, to the sum of $4,- 
166 I. Willard Fox admits that he had a living out of 
the business, and that he received as much as $2,000 
from it during this time. (Record 388). 

Then Ethan S. Fox ‘and Robert D. Merritt were kept 
in the store, and perhaps others during this time, the 
same as they had been before. The pay of these men 
and the necessary incidental expenses could hardly have 
been less than $3,000 more for this time, if we consider 
it anything. Here, then, is accounted for the sum of 
$19,166 paid out as debts and expenses for the benefit 
of I. Willard Fox, during this time, without the 
remitting of anything to Fox & Co. Now _ when 
the business was closed up, Fox & Co.’s books 
showed that they had received it ail. ‘atter 


the date of the agreement of February 20th, 1869, 


the sum of $27,343.11, which, added to the amount 
that, as we have seen, was expended during the time the 
store was kept up, makes the aggregate amount of 
$46,509.11. When we consider that this was an old 
stock of goods, that the business had. run down, and 
that times were dull, as I. Willard admits, I respect- 
fully submit that the case shows an honest and Just ac- 
counting for the proceeds of that stock, notes and fix- 


tures. The books of Fox & Co., introduced in evi- 


dence, the transcript of which is contained in “Exhibit 
J” (Record 110), show that Samuel H. Fox credited I. 
Willard Fox, in April, 1869, with $63, drawn for his 
board while in Chicago, and $40 to go home with, 
which was a charge that would not have been made 
upon the hypothesis that the business belonged to Fox 
& Co., instead of to I. Willard Fox. In this state of 
the case, we submit that to charge Fox & Co. with 


more than they received from the proceeds of that 


store, woulc be the grossest of injustice. 


The Circuit Court erred in failing to allow interest 
upon the sum due complainant subsequent to February 
20th, 1869. 

The decree was entered by the court on the 29th day 
of July, 1884, without noticing the exceptions to the 
master's report in the case. (Record 76). On the 6th 
of August following, an amendment tothe decree was 
entered (Record 81), in which the court sustained the 
complainant’s third exception to the master’s report. 
(Record 56). In so doing, the court held that the mas- 
ter had improperly disallowed the sum of $7,780.80 


interest, which had accrued prior to February 20, 1869, 


Gs 
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upon the ground that the defendants could not go be- 
hind the settlement then made. 

The legal effect of this ruling was also to hold that 
the master had erred in failing to allow complainant in- 
terest upon her demand since that date. And yet the 
court in its decree allowed nothing to the complainant 
as interest on any amount, or for any time. 

This agreement, (Exhibit A, Record 95), admitted the 
sum of $70,000 to be due, and it was a liquidated de- 
mand, because it was therein expressly stipulated that 
this sum was due “over and above all discounts and set- 
offs of every name and nature.” It may be said that 
the sum’ stipulated was not to be due until the end of 
six months, or not until the 20th of August, 1869. 
Very well, I claim from that time the whole sum then 
due would draw interest, subjectonly to such credits 
as might properly be made. 

By the statute of Illinois: 

“Creditors shall be allowed to receive at the rate of 
six per centum per annum, for all moneys after they 
become due, on any bond, bill, promissory note, or 
other instrument of writing; on money lent or ad- 
vanced for the use of another; on money due on the 
settlement of account, from the day of liquidating ac- 
counts between the parties and ascertaining the bal- 
ance; on money received to the use of another, and 
retained without the owner’s knowledge, and on money 
withheld by an unreasonable and vexatious delay of 
payment.” Sec. 2, Clap. 74, Revised Statutes of IIli- 
nois, 1874. 

This has been the law of this state since 1845. 

And under this statute I claim the complainant is as 


much entitled to interest as to the principal sum. 


VI. 

The Circuit Court erred in overruling the first, sec- 
ond and third exceptions to the master’s report, filed 
July 11th, 1884, and in confirming the same. (Record 
75). 

The first of these exceptions excepts to the finding 
of the master that the value of the LaSalle street lot 
was, on the gth of June, 1884, $12,500, and that the 
complainant should be charged that amount in the 
account. 

The first reason given in this exception why such 
finding is wholly insufficient upon which to found a 
decree is: 

That the agreement between the defendant, I. Wil- 
lard Fox and Fox & Co., of February, 1869, and the 
deed of this lot, made by the former, in pursuance 
thereof, were absolute and unconditional, and no right 
of redemption attached to that property. (Record75). 

To support this claim, the court has only to look at 
the agreement, Exhibit A. (Record 95). 

The sale and conveyance of this lot is mentioned 
separate, in this agreement, from that of the Lake 
Zurich farm, and placed along with the personal prop- 
erty, and power is given to sell, and convert into 
money, the merchandise avd premises. Now the word 
“ premises’ can only refer in this connection to the La- 
Salle stret lot, because no other premises had been 
mentioned. So, in the defeasance clause, the only 
agreement was to re-convey the said Lake Zurich farm. 
There was no agreement to re-convey the lot. So 
the conveyance made the 25th of September, 1875, by 
Samuel H. Fox and wife to Henry W. Fox, of this 


lot, is an absolute warranty deed. (Record 176). 


The second reason given for this exception is: 

That I. Willard Fox, having conclusively admitted 
that he owed at the time of said agreement the sum of 
seventy thousand dollars, as the court has found, the 
lot was fully paid for at that time; and to charge the 
complainant with the present value of the lot is to 
cause her to lose the interest on its value from that 
time to the present, as well as all taxes that she 
paid. (Record 75). 

The reason why no value was placed upon the lot in 
the agreement, doubtless was, because power was given 
to sell it. It was sold to Henry W. Fox, the 25th of 
September, 1875, for $8,000. Andthat is the amount 
that should be credited to I. Willard Fox in the ac- 
count. 

The second exception is,-that the master should have 
found the value of the lot in February, 1869, when the 
deed to it was made, or at least in February (this 
should be September), 1875, when the complainant ac- 
quired it; for otherwise, although fully paid for, the 
complainant would have the burden of carrying the 
property, while the defendant, L[. Willard Fox, would 
geet the whole benefit of it. 

The justice of this exception is forcibly illustrated by 
the facts. 

For the years 1869, 1872, 1873 and 1874, Samuel 
Fox paid taxes on this lot to the amount of $570.62. 
(Record 109). 

[. Willard Fox got from a mortgage on the property, 
to apply on his debt to the First National Bank, $6,000, 
and which was paid by the insurance on the house, 
which was burned, but thereby the value of the property 


to that amount or more was reduced. And until it 


38 


was paid, Samuel Fox paid the interest on the mortgage. 
(Record 94). — 

It was also stipulated that complainant had paid in 
taxes on that lot the sum of $565.33. (Record 59). 
So that the lot was never any burden to IT. Willard Fox 
after he conveyed it. 

The third exception is: 

That the master should not have found the present 
value of the lot, without also having found the 
interest on its value since February, 1869, and the 
taxes thereon since paid by the complainant, and de- 
ducted the same from its present value. 

The effect of the findings of the master and the 
rulings of the court is, that Fox & Co. and the com- 
plainant were bound to carry the property at their own 
expense, for the sole benefit of the defendants. 

The lot was sold in September, 1875, for $8,000, to 
Henry W. Fox, and I. Willard Fox never made any 
objection to it for more than five years afterwards, nor 
until after it was sold and deeded to Mrs. E. R. Smith, 
by the complainant, for $6,625, in the summer of 1880 
(Record 334). 

Under the contract, neither Fox & Co. northe com- 
plainant were bound to apply the proceeds until the lot 
was sold. That was done in September, 1875; and the 
defendants are entitled as of that date to a credit of 
$8,000. This was offered to be allowed by an amendment 
to the bill filed November 13th, 1880, (Record 25) and 
there was no necessity of anycross-bill for that purpose, 
nor could any claim on that lot be foreclosed. If the 
defendants claim that was not a sale within the meaning 
of the agreement, they can have the credit of $6,- 


625 on the sale to Mrs. Smith, in the summer of 1880, 


which was a cash sale, and for all the property would 


bring at that time. (Record 338) 
This lot has a frontage of fifty feet on LaSalle 
street. 


Complainant showed that its value was about $125 a 
foot in 1869 (Record 61,65, 71), and that it was worth 
about the same in 1875. (Record 71, 73, 74). 

But this evidence was wholly ignored, and the ex- 
orbitant value which real estate agents could be found 
to put upon it nine years after it was sold to Henry 
W. Fox, and four years after it was sold to Mrs. 
Smith, was adopted. According to the standard of 
justice that I have been taught, I cannot uncerstand 
how such a proceeding can be upheld in a court of 


cr 
9 
conscience. 

The title of Mrs. Smith to this: lot will be discussed 


by other counsel. 
VII. 


The Circuit Court erred in overruling the 4th excep- 
tion to the master’s report filed July 11th, 1884. (Rec- 
ord 75). 

That exception is: 

That the master erred in finding the amount due 
upon the Monroe mortgage, because that mortgage 
cannot, in any form, be madea basis for any decree 
under the issues in this case, and because it does not 
appear who is the owner of said mortgage, nor is the 
owner a party to thfs proceeding, and because if paid 
by this decree the court cannot prevent the owner 
from foreclosing it in any proper form, since he is in no 
manner bound by this decree. (Record 76). 


[ had hitherto supposed it to be both a fundamental 


and elementary principle in equity, that the allegations 
and proofs must agree, and that there can be no substan- 


‘ranted without a basis being 


} 
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tive, afmative relief ¢ 
found therefor in the facts alleged in the pleadings. 
This principle was wholly violated by this decree. 
There is no allusion in the proceedings to the Monroe 
mortgage, neither is there any relief asked in respect 
thereto by either party. 

[It does not appear who the present owner of the 
mortgage is. The mortgagee was not made a party, 
nor does it appear that his claim was being pressed for 
payment. 

This was not the debt of I. Willard Fox, and he had 
no right to dictate when the same should be paid. 

For these reasons the amount of this mortgage was 
improperly deducted from the amount found to be due 
complainant in this suit. 

VIII. 

On the assumption that the parties are concluded by 
the settlement of Feb. 20, 1869, which I am confident 
is the correct view, the account stated will stand as 
follows: 
|. WILLARD FOX IN ACCT. WITH Fox & Co. Dr. 
To amount found due by the agreement, 

 RenntA, Peb. 20, 1860. .... 6... -$ 70,000 OO 

(Record 95). 
lo amount paid on basis of 50 per centum 
on settlement with I. Willard Fox cred- 
WR i ele tauce ce «dss ea es Ee Sk ale 
(Record g!1). 
to amount of glass sent I. Willard Fox, 
Guring the season of 1869. ............ 12,909 60 
(Record 92). 


$ 93,970 99 


_ penta reece oa 


Amount carried forward....-- $93,970 99 
Credit. 
By balance of proceeds of goods in store 
2 i o> : ’ 
nutures ANG NOtES TeCeIVEG. ... ~ -.s0«eed 27,343.07 
(Record £10). 
> t a ; = 
ES a ee Te OEE, es Be 
Interest thereon at6 per cent. from January 
> a= . ° : —) 3 oa t Pa ao — 
De Beg Oe ees EG RG ikiis kw wane meen p16,207 70 
Balance due Sept. 25, 1875 .§ 82,895 62 
By value of the LaSalle St. lot then sold $8,000 OO 
; / 
Balance due... ey eee eee nae a ee $ 74,895 O2 


[Interest thereon from September 25th, 1875, 


4 _] } tC > ] 7 * / ] »Q> . a. ~~  <-— 
to the date of the decree, July 29tn, 15964, p 39,097 OO 


tt ‘ 
Amount due... .pl14,583 22 


Even if the whole $65,000, which the court allowed 


to be deducted as the value of the assets of I. Willard 


Fox, could be sustained by the evidence, still the find- 


ing of the court would not be correct, but such account 


would stand as follows: 


|. WILLARD FOX IN ACCT: WITH Fox & Co Dr. 


‘To amount due Fox & Co., December, 

1869, as above stated_. - ee ce ae Pp § 93,970 99 
Deducting the value of the assets as found 

by rie TE. ose Ss sk a ie tal ed eval & —_ 65,00 0 OO 


This would leave. 
To this should be added interest at the rate 
of six per centum per annum, from Janu- 


> = ~ —~ 4 > om as ss 
ary Ist, 1670, to sept. 25th, 1875. we 9,550 O5 


Amount 


Amount carried forward. .....----$ 38,521 04 
Deduct the amount then realized from the 

sate Of the LiaSsatlie St: fot. ..u«<-ccensa, $ 8,000 OO 

OIE Ss i va cse wn dns Sonn adals a eee ae 


Interest thereon from September 25th, to 


the date of the decree, July 29th, 1884,..$ 16,335 13 
Balance Gwe... os a ca es $47,156 17 


The master stated the account upon the hypothesis 
that there had been no settlement, and that the whole 
matter was open for present adjustment. Now it can 
not be seriously contested upon this evidence, but that 
[. Willard Fox, on the master’s hypothesis, shculd be 


charged with the following accounts: 


Dr. 
Due to Fox & Co. on the personal account 
OD ds We EE os Creed do kes ee sec. 8,023 §3 
On the glass account... .- irae Saat ots 68,277 58 


The amount of $15,000 mortgage, given in 
1863, and the interest thereon... -.-.. 


Amount paid for I. Willard Fox, being fifty 
> PH 


to 
oe) 

‘e.2) 
7 
wri 

© 


per centum of the settlement with the 


PRR ew ee ee 8 een es 10,971 30 
Glass furnished by Fox & Co. during sea- 
SNe TS Sire ee eee oe eee ess 12,999 69 
NEE 6 shah oa ae eee ole als i os $115,559 60 
Cr 
Now suppose we deduct the entire credits 
allowed by the master..........:...-.- $ 76,825 71 


$ 38,733 89 


| 
| 


—S 


} 
Amount carried forward. ..... sou a Sea oO 
Deduct value of LaSalle street lot. ....... 8.000 OO 


Add interest from Sept. 25, 1875, to date 


OF UGGIOO. so iwi etna we wes won ee ee eee 


Balance due......- Gokte hea ..§ 46,022 44 

In surveying this testimony, the fact that we have 
produced the original deeds, mortgages, contracts and 
bills of account that were prepared and used at the 
time the business was transacted, enables the court to 
see the true state of the transactions as they were seen 
by the actors themselves, and there can be no more 
doubt that they detail the facts as they then existed, 
than there can be doubt that Fox & Co. manufactured 
and shipped glass, or that I. Willard Fox sold glass in 
Chicago. Supported, as these records are, by the oral 
testimony, I submit this case in the full belief that the 
claim of the complainant is not only just but impreg- 
nable to all the assaults that can be made upon it. 

The decree below sweeps away at once the bulk of 
the inheritance of the complainant and her children, 
and in their behalf I bespeak from the court a careful 
examination of this record. 

All of which is respectfully submitted. 


CHAS. H. WOOD, 


Solicttor for Kate W. Goodwin and Charles S. Goodwin. 
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This case upon the part of the principal appellants has 
already been fully discussed by Judge Wood. ‘That part 
of the case to which I wish to direct the attention of the 
court relates only toa single item of the decree, viz.: the 


property called the La Salle street lot, purchased in April 


1880, for the sum of $6,625 by Mrs. Smith and of which 


she 1s deprived by the decree under a misapplication, as it is 
believed, of the doctrine of /és fendens. 

This misapplication constitutes the error in the record, 
ned by and on behalf of my clients Mrs. Sinith and 


ASSID 


Charles M. Smith, her husband, and only those parts of 


the record will be referred to. as are necessarily involved 
. 7 = ‘ “ - a 4 4 , ‘ - e - 
ina brief discussion of the single question thus presented: 
t is true the decree of the Circuit court saved to Mrs. 
Smith the czorth/ess privilege of repurchasing the La 
Sete: |: ae . ? : mene gets ‘ “fen 
Salle street loi. at a price nearly double the price at which 
she had, some four or five years before, purchased and 


paid for it. A mere mockery of justice, if her claims are 


to be recognized at all. This extension of privilege under 
judicial authority she did not avail herself of, and therefore, 
in exchange for this empty compliment the decree provided 
that the conveyance of the lot should be made to Messrs. 
Goudy and McDaid, the solicitors of the defendant I. Wil- 
lard Fox, as his assignees. If Mrs. Smith is not entitled to 
the lot, Iam not entitled to make any objection to its dis- 
position, especially as I had nothing to do with the case 
until it had passed through all its stages in the court 


below. 


a 
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On February 17, 1877, Kate W. Fox, executrix and 
~ widow and sole devisee of Henry W. Fox, deceased, who 
died in 1876, filed her bill of complaint in the Circuit 


court of the United States, for the Northern district of [l- 


7 ; inois, against I. Willard Fox and Eleanor Fox, his wife, 
and therein alleged that in February, 1869, I. Willard 
Fox was indebted to Samuel H. Fox and said Henry W. 
Fox, composing the firm of Fox & Co., in the sum of 
seventy thousand dollars, and that it was thereupon agreed 
between said I. Willard Fox and said Fox & Co., that 
Fox & Co., should take up and discharge certain indebt- 
Ss 


ednesses of I. Willard Fox to other persons at certain 
stated rates. | 

Complainant alleged that at the date aforesaid I. Wil- 
lard Fox owned in fee simple certain premises known as 
the Lake Zurich farm, in Lake county, Illinois, and also 
lot 2, block 20, in Bushnell’s addition to Chicago, known 
as No. 376 N. La Salle street, in the city of Chicago, and 
a certain business and stock of goods, and accounts, etc., 
in connection therewith. 

The bill alleged that I. Willard Fox, then owning said 
lands, etc. agreed with Fox & Co. to execute to Fox & 
Co. warranty deéds for said Lake Zurich farm and said 
376 N. LaSalle street property, and assign said business, 
stock of goods etc. to Samuel H. Fox, in consideration of 
$ ; said indebtedness of seventy thousand dollars to the firm, 

and his further indebtedness arising from their discharge 
of his indebtedness to others, as stated, with full power 


to said Samuel H. Fox, at such time and in such manner 


LALA SS FO OE CE RT ee Le a, ee ¥ 


as he should deem best, to sell, collect and convert said 
business and stock of goods, etc. and said N. LaSalle 
street property, into money, and apply the proceeds and 
avails thereof upon said indebtedness of I. Willard Fox to 
Fox & Co., and that if said J. Willard Fox should, within 
six months from the date of said agreement pay to Fox 
& Co. the full amount of said indebtedness, or such por- 
tion thereof as then should be due and unpaid, then the 
Lake Zurich farm shoulda be reconveyed to I. Willard 
Fox, but in case of default in such payment or any part 
thereof then Samuel H. Fox might immediately foreclose 
all the right, title, and interest and equity of redemption 
of I. Willard Fox, in and to said Lake Zurich farm. 

The bill then states that Fox & Co. fulfilled their part 


of the above agreement and I. Willard Fox made the 


deeds and assignments mentioned according thereto, and 
that a further agreement was made between them to the 
effect that I. Willard Fox, notwithstanding said assign- 
ment of said business, should continue to carry on the 
same and pay the proceeds thereof to Fox & Co. in satis- 
faction of their claims upon him, but that in all other 
respects said first agreement continued in full force. 

The bill states that a certain amount was paid over by 
I. Willard Fox to Fox & Co. from the proceeds of said 
business, and that in February, 1870 he turned the busi- 
ness and stock of merchandise over to Samuel H. Fox, 
and credit therefor was given him upon said indebtedness. 

The complainant averred that Samuel H. Fox, prior to 
September, 1875, sold the North La Salle street property 
in accordance with the terms of the contract first referred 
to, and realized therefrom about $14,000, which was 
credited upon I. Willard Fox’s indebtedness, and that 


these amounts and the stock of goods, etc., were the only 


payments made in satisfaction thereof, and that there re- 
mained due and unpaid the sum of $70,657 and interest. 
The bill averred that about September, 1875, Henry W. 
Fox and Samuel H. Fox dissolved partnership, and there- 
upon Samuel H. Fox, by way of deed of settlement of 
said partnership, executed to Henry W. Fox a-warranty 
deed of the Lake Zurich farm. 

The sole object of the bill was the foreclosure of this 
farm. 

On April 21, 1877, the defendants, I. Willard Fox and 
Eleanor Fox, filed their answer to said bill, in which they 
denied the indebtedness to have existed as first alleged in 
the bill, but admitted that there was a paper drawn up 
and entered into by I. Willard Fox, in which he was made 
to appear so indebted to Fox & Co. The answer claimed 
that the business turned over by I. Willard Fox to Fox & 
Co., and the stock of merchandise, etc., was worth in 
February, 1869, the sum of $60,000, and that defendant 
should be permitted to apply the fair value thereof upon 
any indebtedness there was from him to Fox & Co. 

The answer admitted the ownership by I. Willard Fox, 
of the premises named in the bill, and claimed that the in- 
debtedness from him to Fox & Co. was a lien thereon in 
the nature of a mortgage, and that the complainant stood 
in the same position in relation thereto as did Fox & Co. 
The defendant claimed that the business, stock, etc., 
turned over by him to Samuel H. Fox was sufficient to 
cancel his indebtedness to Fox & Co., and asked that an 
accounting be had, and that thereupon the lien of the 
pretended morigage might be canceled and the defendant’s 
property named in the bill discharged therefrom, and the 
bill be dismissed. 


The other averments of the answer as to'the North La- 
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Salle street property are as follows: It denies that the 
sum oi $27,343.07, averred to be the avails of the busi- 
ness, stock of goods, etc., turned over by I. Willard Fox, 
‘and the said sum of fourteen thousand dollars, real- 
‘ized from the sale of the LaSalle street property,” was 
all that was ever paid to or received by Fox & Co. on ac- 
count of the indebtedness to them, and claimed that the 
“ property and money ” turned over by defendant fully 
discharged his indebtedness, and “ in equity not only the 
‘farm at Lake Zurich, but the property on North La- 


“ Salle street is free and clear from any and all incum- 


c 
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brance under said agreement in the nature of a mort- 
“‘ gage set up in said bill.” 

The defendant states “that Samuel H. Fox sold to 
‘ Henry W. Fox, one of the partners and a brother of said 
«¢ Samuel H. Fox, the said La Salle street property, for the 
“sum of fourteen thousand dollars, but this defendant 
‘denies that any such sale passed anything except the 
«‘ mere naked legal title * * * and that said LaSalle 


“street property is also free and clear from any incum- 


“ brance held against this defendant by said Kate W. Fox 
“or by said Fox & Co., or any or either of them, and that 


¢ 


‘in equity and justice, both the Lake Zurich farm andthe 


o 


‘property on North La Salle street should be declared 


r 


‘free and clear from any and all incumbrance or pretend- 


ey 


‘ed incumbrance against them, or either of them by the 


“~ 


‘ said complainant or by rox @ Co.” 


‘ This defendant denies that said Samuel H. Fox. in 


* 


‘ pursuance of any agreement whatsoever, sold and con- 


o 


‘veved said farm at Lake Zurich. and said property on 
; : pro] : 


no 


‘ La Salle street, to Henry W. Fox, but states that any 
‘such conveyance was made contrary to equity and 


“justice and without any authority whatsoever from this 


~ lease ws 3 wv 
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‘¢ defendant, and that such conveyance passed, as has been 
‘heretofore stated, only the naked legal title, and no equi- 
“ties whatsoever.” 7 

The answer avers that the defendant owed the First 
National Bank about $15,000, which was paid out of the 
proceeds of a loan of $6,000 made upon the LaSalle 
street property, and the rest of it out of the collections, 
etc., due defendant. 

The answer closes with the following statement in con- 
tinuation of the above: «“ And this defendant states that 
‘‘ such indebtedness having been settled as aforesaid out 
‘of the property on LaSalle street and a portion of the 
‘property turned over by this defendant to the said Fox 
*“& Co. the said defendant ought, in equity, to have Ais 
“ Lake Zurich farm free and clear from any encumbrance 
‘because of the large surplus which was left after the 
‘‘paying of these outstanding debts in the hands of Fox 
‘“ & Co. with which he settled whatever the true indebt- 
‘¢edness was against him, if any.” 

On April 27, 1877, the complainant’s replication, in 
general form, was filed. 

On May 29, 1877, an order was made referring the 
cause to a master to take proof. 

On October 26, 1877, an order was made vacating the 
reference, and leave was given complainant to file an 
amended bill of complaint, “ which said amended bill is 
“now filed; and thereupon the defendants are ruled to an- 
‘swer the same within thirty days.” (Rec., 16.) 

The amended bill (Rec., 16), filed on the date of the 
above order, was substantially similar to the original bill, 
the differences being as follows: In addition to the further 


agreement averred to have been made after the first 


eR Lia Sie OE SH 


6 


Salle street property are as follows: It demies that the 
sum of $27,343.07, averred to be the avails of the busi- 
ness, stock of goods, etc., turned over by I. Willard Fox, 
‘‘and the said sum of fourteen thousand dollars, real- 
‘ized from the sale of the LaSalle street property,” was 
all that was ever paid to or received by Fox & Co. on ac- 
count of the indebtedness to them, and claimed that the 
‘property and money ” turned over by defendant fully 
discharged his indebtedness, and “ in equity not only the 
“farm at Lake Zurich, but the property on North La- 
«“ Salle street is free and clear from any and all incum- 
‘‘ brance under said agreement in the nature of a mort- 
“gage set up in said bill.” 

The defendant states “that Samuel H. Fox sold to 
«“ Henry W. Fox, one of the partners anda brother of said 
«Samuel H. Fox, the said La Salle street property, for the 
‘sum of fourteen thousand dollars, but this defendant 


‘‘denies that any such sale passed anything except the 


e 


‘mere naked legal title * * * and that said JaSalle 


ow 
a 


‘street property is also free and clear from anv incum- 


“ brance held against this defendant by said Kate W. Fox 


™~ 
.~ 


or by said Fox & Co., or any or either of them, and that 


e 
¢ 


in equity and justice, both the Lake Zurich farm andthe 


‘‘ property on North La Salle street should be declared 


a 
a 


free and clear from any and all incumbrance or pretend- 
A | 


L- 


‘ed incumbrance against them, or either of them by the 
‘said complainant or by Fox & Co.” 


‘“ This defendant denies that said Samuel H. Fox, in 


a 


‘pursuance of any agreement whatsoever, sold and con- 


‘veyed said farm at Lake Zurich, and said property on 


« La Salle street, to Henry W. Fox, but states that any 


e 


‘such convevance was made contrary to equity and 


‘justice and without any authority whatsoever from this 
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defendant, and that such conveyance passed, as has been 
‘heretofore stated, only the naked legal title, and no equi- 
‘ties whatsoever.” 

The answer avers that the defendant owed the First 
National Bank about $15,000, which was paid out of the 
proceeds of a loan of $6,000 made upon the LaSalle 
street property, and the rest of it out of the collections, 
etc., due defendant. 

The answer closes with the following statement in con- 
tinuation of the above: ‘And this defendant states that 
‘¢ such indebtedness having been settled as aforesaid out 
‘of the property on LaSalle street and a portion of the 
“property turned over by this defendant to the said Fox 
“«& Co. the said defendant ought, in equity, to have fis 
‘Lake Zurich farm free and clear from any encumbrance 
‘because of the large surplus which was left after the 
‘paying of these outstanding debts in the hands of Fox 
‘+ & Co. with which he settled whatever the true indebt- 

edness was against him, if any.’ 

On April 27, 1877, the complainant’s replication, in 
general form, was filed. 

On May 29, 1877, an order was made referring the 
cause to a master to take proof. 

On October 26, 1877, an order was made vacating the 
reference, and leave was given complainant to file an 
amended bill of complaint, «which said amended bill is 
“now filed; and thereupon the defendants are ruled to an- 
‘ swer the same within thirty days.” (Rec., 16.) 

The amended bill (Rec., 16), filed on the date of the 
above order, was substantially similar to the original bill, 
the differences being as follows: In addition to the further 


agreement averred to have been made after the first 
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agreement of conveyance and assignment of the La Salle 
street lot and the business, together with the stock of 
goods, etc., to Samuel H. Fox, the amended bill alleged 
that Samuel H. Fox agreed to discharge of record a 
mortgage held by him on the Lake Zurich farm, the in- 
debtedness thereby secured forming part of the $70,000 
indebtedness of I. Willard Fox to Fox & Co., and that 
Samuel H. Fox did so discharge said mortgage. 

That under the agreement for the continuing in busi- 
ness of I. Willard Fox, the firm of Fox & Co. furnished 
and advanced to him goods, wares and merchandise to the 
value of $12,999.64, until the month of December, 1869, 
when [. Willard Fox turned over said business, etc., to 
Fox & Co. of the value of $27,343.07, which was credited 
to him upon his indebtedness. Upon information and be- 
lief, that the indebtedness of I. Willard Fox to the First 
National Bank of Chicago, was $15,000, and that Samuel 
H. Fox, after the LaSalle street lot had been conveyed to 
him under the first agreement, with the consent of]. Willard 
Fox raised $6,000 by mortgage on that lot, which was 
handed by him to I Willard Fox, and by him paid to said 
bank; ard that I. Willard Fox paid the balance due the 
bank from the proceeds of the business carried on by him 
after February 20, 1869. That after Samuel H. Fox 
placed the mortgage onthe LaSalle street lot, he insured 
the improvements thereon for $6,000; and that, said im- 
provements being destroyed by fire, the insurance money 
was by him paid in discharge of that mortgage. 

That on September 25, 1875, Samuel H. Fox sold and 
conveyed the La Salle street lot to Henry W. Fox fer 
$8,000, which amount was then credited to s said I. Willard 


Fox upon his indebtedness to Fox & Co. 


That the stock of goods, etc., amounting to $27,343, 


a 


~ i Ziudes 


Oe ino ae - 


9 


turned over to Fox & Co. by I. Willard Fox, and the 
$8,000 realized from the sale of the LaSalle street lot, 
was all that had ever been received by Fox & Co., and 
that there was due to the complainant from [. Willard 
Fox the sum of $6,000, and interest. (This sum is evi- 
dently a mistake in the printing, being probably intended 
for $60,000 and interest. ) 

The scope and substance of the averments of this 
amended bill, in other particulars, coincided with the origi- 
nal bill, and the only relief sought by the amended bill 
was, as before, the foreclosure of the equity of redemption 
of I. Willard Fox in and to the Lake Zurich farm. 

The record shows no answer to have been filed by the 
defendants to this amended bill, notwithstanding the rule 
to answer in thirty days. 

Jn September 10, 1878, an order was made referring 

On September 10, 1578, an order w nad ferring 
the cause to the master to take proofs and report to the 
court the “amount due the complainant herein.” 

On July 10, 1879, by an order, the time for defendants 
to take proofs was extended thirty days. 

On October 27, 1879, another extension of thirty days 
was granted defendants to take proofs. 

On February 11, 1880, on motion, the reference to the 
master was modified so as to require him to report only 
the proofs and not his conclusions thereon. 

This was the state of the record (Rec., 24) in this 
cause when Sarah E. R. Smith, in April, 1880, purchased 
of Kate W. Goodwin (formerly Kate W. Fox) the La 
Salle street lot referred to in the original and amended 
bills. 

On December 8, 1880, 1. Willard Fox and Eleanor Fox 


filed their cross-bill (Rec., 32) against Sarah E. R. Smith 


TO 


and Charles M. Smith, her husband, charging that Mrs. 
Smith in April, 1880, had purchased the said lot « with 
“notice of the rights and equities of these cross-complain- 
‘‘ants to said premises and pending this suit,” and praying 
as against them, that if upon an accounting had between 
I. Willard Fox and Fox & Co. or Samuel H. Fox as sur- 
viving partner of Fox & Co., it should appear that a bal- 
ance was due I. Willard Fox, then Sarah E. R. Smith and 
Charles M. Smith should be decreed to reconvey said lot 
to I. Willard Fox. 

The answer of Mrs. Smith and her husband (Rec., 
45), to this cross-bill, admitted the purchase by her of said 
lot of Kate W. Fox and Charles S. Goodwin (her hus- 


band), on April 27, 1880, and claimed that said purchase 
was made and the conveyance taken without any notice 
to Mrs. Smith of any rights or equities of cross-com- 
plainants. That the price paid was $6,625 in cash, which 
was its reasonable worth, and the same was paid long be- 
fore the bill of cross-complainants was filed, and long 
before any notice or intimation that any one else than 
Kate W. Fox claimed any interest therein. This answer 
claims that Sarah E. R. Smith could not be treated as 
purchaser Pendente lite of said lot, because neither she nor 
her husband had any notice in fact of the pendency of said 
suit, but the title of said lot was in no way involved in the 


pleadings in this cause at the time of the purchase thereof, 


nor was the agreement of February 20, 1869, set out tn the 


cross-bill, of record. ‘The answer denies all knowledge of 
any matters between I. Willard Fox and Fox & Co. or 
the partners thereof. 

The decree rendered in the cause, so far as it affected 
Mrs. Smith, found that she had purchased said lot April 7, 


188z—this is intended for zS8o, as appears from the testi- 
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mony of Florence M. Fox, the real estate agent, who sold 
the lot to Mrs. Smith ( Rec., 71), Charles M. Smith (Rec., 
334), Florence M. Fox (Rec., 338)—-and was affected 
with notice of the equities of I. Willard Fox therein, and 
ordered her and Charles M. Smith to convey to I. Willard 
Fox, his heirs or assigns, said lot, and in default thereof, 
the master to convey the same, and provided that, in lieu 
of so conveying, she could pay, by a certain date, the 
sum of $11,500 and interest from the entry of the 
decree, July 29, 1884, to I. Willard Fox, or into court, 
said sum being found to be the value of said lot at that 
date; that if she so paid said $11,500 and interest, she 
should hold said lot free and clear of equities of I. Willard 
Fox and all claiming through him. 

On January 13, 1855, the court ordered the master in 
chancery to execute a deed of said lot to the assigns of I. 
Willard Fox, Mrs. Smith not having conveyed it nor hav- 
paid said $11,500 and interest, as decreed. 

From this decree and order, Sarah E. R. Smith and 
Charles M. Smith appealed, and it is upon this separate 
branch of this case, and not upon the general case, which 
has been presented to this court by Charles H. Wood, 


Esq., that I present this argument. 
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ARGUMENT. 


The facts in the record affecting my clients are undis- 
puted, and the sole question desired to be brought by me 
before the court for review is, whether the condition of 
the pleadings in this cause on April 27, 1880, the date of 
Mrs. Smith’s purchase of this lot, warranted a decree 
against her upon the doctrine of /7s pendens. The orig- 
inal bill contained no averments contradicting the clear title 
to said lot in her grantor. ‘The answer to the original 
bill, which disputed some of the averments as to this lot, 
contained in the bill, was not such a step in the cause as 
warranted affirmative relief in favor of the defendants. 
There was no averment in the amended bill affecting the 
title to said lot, or capable of being so construed, and the 
relief sought by both bills did not contemplate any action 


by the court as to this lot. “There was no answer filed by 


defendants (subsequently cross-complainants) to the, 


amended bill, consequently the cause was not at issue, 
when the purchase was made by Mrs. Smith. Mrs. 
Smith paid in cash, $6,625 for the lot, April 27, 1880, 
while the record in this cause stood in this condition, and 
by force of the decree from which she has appealed, that 
sum of money will, unless this court reverses that part of 
the decree, be lost to her. 

The doctrine of /s Pendens is one of stractissemez juris: 


Bennett on Lis Pendens, § 38, 


and unless the property sought to be affected therewith 


is particularly described and relief asked with regard to 


it, the doctrine does not apply. In Cockrill v. Manly et 


ban 
oe) 


al., 2 Cooper, 49, it was held “that the mere mention in 
“a creditor’s bill, filed for the purpose of reaching the 
‘‘interest of a debtor as devisee of an estate, of the ex- 
‘“istence of a mortgage, and making the mortgagee a de- 
‘fendant, without any allegation in the bill, as to the 
‘« validity of the mortgage, or asking any relief in regard 
‘‘/0 tt, does not create such a fs Pendens as will affect the 
‘validity of a sale under the mortgage.” 


Bennett on Lis Pendens, § 94. 


‘‘In order to bind a purchaser by “s Pendens, the 
‘statements contained in the pleadings should be so spe- 
“cific that no subsequent amendments will be necessarv.”’ 


Bennett on Lis Pendens, § 95. 


And also it is necessary, in order to charge a purchaser 
from the holder of the legal title with notice, that the 
holder should have been impleaded at the time of the pur- 
chase. 

Carr v. Callaghan, 3 Littell, 365. 

Macey v. Fenwick’s Admr., 9g Dana, 108. 

French v. The Loyal Company, 5 Leigh; 
68o. | 


This court in JZ/ler v. Sherry, 2 Wall., 250, said: 
‘‘ There is another reason why the bill could not operate 
‘‘ as constructive notice. Williams, who held the legal 
“title, was not a party. We apprehend that to affect a 
“party as a purchaser pendente lite it is necessary to show 
¢ that the holder of the legal title was impleaded before 
‘the purchase which is to be set aside. ‘The principle 
‘applies only to those who acquire an interest from a de- 
“fendant pendente lite.” 


Also in Terrell v. Allison, 21 Wall., 273, this court 
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said: ‘“ Mrs. Kyle purchased the premises mortgaged 
‘before the institution of the suit for the sale of the prop- 
“erty and was placed in their possession. She was, 
‘therefore, an indispensable party to that suit, and was not 
‘<bound by the decree rendered in herabsence. The two 
“ Terrells took, by their purchase, whatever rights she 
‘ possessed; if she was not bound by the decree, neither 
“are they bound. * * * A writ of assistance can 
‘‘only issue against parties to the proceedings and parties 


o 


‘‘entering into possession under them after suit com- 

“menced, fendente lite. tis true that the two Terrells 

‘‘ purchased the premises after suit brought for their sale, 

‘but not from a party to such suit, or from any one who 

“had acquired his interest subsequent to its commence- 

“ment. They do not come, therefore, within the mean- 

) “ing of the rule which makes the decree bind parties 
“ purchasing, pendente lite.” 

In ‘fones, etc., v. Lusk, etc., 2 Met. (Ky.), 356, the court 

said: <“ Unless the petition shows upon its face a case for 

‘‘ the jurisdiction of the chancellor, the proceeding cannot 


“ operate as a /is Pendens, even from the date of the ser- 


rat 
¢ 


vice of process, so as to affect the property sought to 


€ 


be subjected, or to overreach a subsequent sale, or other 


c 


‘ disposition of it. (Pearson, eic., v. Aeedy, C. B. Mon., 


“130; Caldwell’s heirs v. White, etc., 4 Mon., 569.) 


ew 
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This principle has been carried still further. In the 


e 
- 


case of Stone & Warren v. Connelly, etc., 1 Met. (Ky.), 

“645, the plaintiffs sought, by the original petition, to 
‘‘ subject the interest of the defendant in a house and lot 
‘¢ to the satisfaction of their debt, on the ground that the 
« defendant intended to dispose of her interest for the 


‘¢ purpose of defrauding her creditors. The plaintiff ob- 


> 
© 


tained an injunction and attachment which was served on 


et 
cyl 


‘the defendant. Soon afterwards, and whilst the suit was 
‘‘ pending, she sold and conveyed her interest in the prop- 


‘‘erty attached. Subsequently to this sale, the plaintiffs, 


“in an amended petition, alleged that they had obtained a 
‘‘judgment for the debt sued for, on which an execution 


‘had issued and been returned, no property found. It was 
“ decided, that as there was no evidence to sustain the 
«fraud alleged in the orzg7na/ petition, the court had no 
‘power on that ground to order a sale of the property, 
‘and the plaintiffs were entitled to no relief on their 
‘original petition; that the purchaser of the interest in 
‘contest, having bought pending the litigation under the 
‘original petition, held subject to the result of ¢hat litiga- 
‘tion, and subservient to the rights of the plaintiffs arising 
“out of it; that, as-the plaintiffs had not shown them- 
“selves entitled to a judgment upon the matters then in 
“litigation, the rights of the purchaser could not be af- 
“fected by a different and distinct ground of relief, sub- 
“ sequently asserted in an amended petition; and that the 
“new lis pendens created by the amendment, did not 
“relate back to the commencement of the action, so as to 
“affect intervening rights.” 

After citing these cases, Bennett on Lis Pendens says, 
S 100: “Thus it is manifest that there can be no /s 
‘¢ Hendens, unless the court has acquired in some manner 
“<urisdiction of the thing tnvolved in the suit. * * * 
‘Whatever the ground of failure to acquire jurisdiction 
‘may be, the result must inevitably follow that as to the 
“ particular property or thing there can be no lis pendens 
‘in that case. The elements are wanting to constitute 
“ves ligitiosa.” 

In Baldwin v. Love et al.,2 J. J. Marsh, 490, it was 


held that where a bill had been filed not involving the 


16 


property in dispute, and an answer filed thereto, and de- 
fendant under that state of the pleadings sold the property 
sought to be involved by an amended bill filed without 
lezve of court, a /7s fendens did not result from the filing 
of said amended bill, and the sale would not be vacated 
under that doctrine. 

Bennett on Lis Pendens, § 243, says: “ And it may 
“be said generally that where, although possession of 
“real estate is acquired pendente /ite, yet under a title dis- 
“connected with and independent of that of the defend- 
“ant in the pending suit, the rule /zs pendens will not be 
“ applied.” 

It is a clear deduction from the reason of the doctrine 
of /ts Pendens and the authorities, tha: in order for the 
doctrine to apply to a particular case, the following con- 
ditions are essential: 

Ist. ‘There must exist, in the record and proceedings 
in court, a controversy capable of judicial determination 
at the time of the alienation of the particular property 
sought to be affected, over the title to that property. 

2d. The title to the property sought to be affected 
under the doctrine of “7s pendens, must be conveyed by 
or derived from, a person whose rights thereto are ques- 
tioned by a party to the cause, zz such form as that 
affirmative relief can be rendered by the court against the 
altenor then; and not afterwards, upon an amended or 
supplemental pleading. 

In this case, the decree rendered, overlooks the absence 
of these essential conditions. Mrs. Smith purchased the 
lot on La Salle street, when the only pleadings or pro- 
ceedings in the general case were the bill, filed Febru- 


ary 17, 1877, the answer thereto filed April 21, 1877; 


— 


Ly 


and the amended bill, filed October 26, 1877, which 
the defendants were ruled to answer in thirty days, 


had made no answer i1n 


i 
é 


but to which they 
April, ISSO. Upon this state of the record, the rights 
of these appellants are to be adjudged. Neither the bill 
nor the amended bill contained any averments questioning 
the state of the title to this lot, which stood of record in 
Kate W. Fox. ‘The answer to the first bill filed did not 
pretend to seek any affirmative relief for I. Willard Fox, 
touching this lot; and in so far as it contradicted the aver- 
ments made in the first bill relative thereto, it may justly 
and properly be said that the failure of I. Willard Fox to 
answer the amended bill for over two years, and his fail- 
ure to take any step in the cause: calculated to place 
stangers upon inquiry, were sufficient to convince any 
examiner of the title to said lot, that he intended to 
assert no right thereto, inconsistent with the averments 
of the amended bill. There is no pretense made 
that Sarah E. R. Smith had notice in fact of I. Willard 
Fox’s claim upon this lot. The decree states that she 
took the title thereto Jendente fite, and applied the princi- 
ple of /¢s Pendens to her-purchase. But the conditions es- 
sential to such a conclusion are wanting, and the decree is 
erroneous as to her. It is deserving of inquiry, what are the 
legal conclusions attendant upon the condition of a litigation 
such as existed in this general case, at the date of Mrs. 
Smith’s purghase of the lot. An amended bill had been 
filed by leave of court, and the defendants therein 
ruled to answer the same in thirty days. Yet they 
had filed no answer for over two years. The au- 
thorities establish the fact that the /7s fendens of the 


amended bill commenced to run at the date of its 


g. The cause was, thereafter, no longer at issue 


filin 


1s 


upon the first pleadings filed. No action. was had therein 
up to the date of the purchase of the lot. ‘The defend- 
ants to the bill and amended bill could not, without an 
order entered properly in the cause, contend that their 
answer to the original bill had any legitimate connection 
with the amended bill. The complainant in the amended 
bill was in no way bound, after filing her amended bill by 
leave of court, to notice the answer to her first bill. She 
could, so far as the record shows, have taken a default 
against the defendants for their failure to comply with the 
rule made upon them to answer her amended bill. How, 
then, can it reasonably be said that Mrs. Smith, a stranger 
to the cause, at the time of her purchase, was put upon 
notice of a pleading in this general case, which the com- 
plamanit was not bound to noticer The decree rendered 
against these appellants carries the doctrine of construc- 
tive notice too far. And they appeal to the judgment of 
this court for relief from its oppressive and inequitable 
results. 
Jno. N. JEWETT, 

Solicitor for Appellants. 
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OCTOBER TERM, A. D. ISSS8. 


NO. 168. 


KATE W. GOODWIN, CHARLES 5S. GOODWIN, 
SARAH E. R. SMITH AND CHARLES r 


SMITH, = 
Appellants, / Appeal from Circuit 


Court of the United 
States for the North- 
ELEANOR FOX, ISAAC B. FOX, FLORA F. CLARK, | ern District of Ill- 
TRUMAN G. FOX, EMILY F. BECKLEY,ELEA- \ se jnoj 
NOR J. FOX AND GERTRUDE R. FOX, heirsand 
representatives of I. Willard Fox, deceased, 
ippellee Ss 


STATEMENT 


[In order to present the points made by the appellants 
to the court, it seems to be necessary to make a statement 
of the case, that made by the counsel for the appellants 


being insufficient. 


On the 7th day of February, 1877, Kate W. Fox, 
y 


whose name has sinte been changed b marriage to Kate 
W. Goodwin, filed a bill in equity in the Circuit court for 
the Northern district of Illinois against I. Willard Fox 
and Eleanor Fox. his wife. (Rec.. 1.) 

The bill alleged that on the twentieth day of February, 


1869, I. Willard Fox was indebted to Fox & Co., a firm 


to 


composed of Samuel H. Fox and Henry W. Fox, in the 
sum of seventy thousand dollars, and that an agreement 
was then made between them that Fox & Co. should pay 
Cebts of I. Willard Fox to the amount of about sixteen 
thousand dollars, paying par therefor, and also to pay 
other debts of about thirty thousand dollars, paying at the 
rate of fifty cents on the dollar. 

The bill further alleged that on the day and year men- 
tioned, I. Willard Fox was the owner in fee of lands 
known as the Lake Zurich farm, described in the bill; 
also of a lot No. 2, block 20, Bushnell’s addition to Chi- 
cago, known as No. 376 North LaSalle street, and that 
he was also the owner of a stock of goods in Chicago 
with notes and book accounts growing out of the business 
which had been carried on by him in connection with the 
store. 

The bill further alleged that I. Willard Fox, being so 
indebted and seized and possessed of the reaiand personal 
property mentioned, an agreement was made between him 
and Fox & Co. that, for the purpose of securing to them the 
payment of the said sum of seventy thousand doilars, and 
the sums which might become due in paying the debts of 
I. Willard Fox, he should convey to Samuel H. Fox the 
Lake Zurich farm and the Chicago lot and to sell and as- 
sign to Samuel H. Fox, the stock of goods, store fixtures, 
notes and accounts, with power to sell, collect and convert 
the goods, fixtures, notes and accounts and the La Salle 
street property into money, and apply the proceeds to the 
payment of the indebtedness due from 1. Willard Fox to 
Fox & Co.; and that it was further agreed that if I, Willard 
Fox should within six months from the date of the agree- 
ment pay to Fox & Co. the amount due, that Samuel H. Fox 


should re-convey to I. Willard Fox the Lake Zurich 
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farm, but that in case of default that then Samuel H. Fox 


might foreclose the equity of redemption in the Lake 
Zurich farm. 

The bill then alleges that Fox & Co. paid the said sum 
of sixteen thousand dollars in full, and also paid other in- 
debtedness to the amount of thirty thousand dollars, at 
the rate of fifty cents on the dollar. 

The bill thenalleges that I. Willard Fox and Eleanor, his 
wife, in pursuance of the said contract did make, execute 
and deliver to Samuel H. Fox deeds of conveyance, there- 
by conveying to him in fee simple the Lake Zurich farm, 
and the La Salle street property, and also sold and assigned 


to Samuel H. Fox. the goods, notes. fixures and ac- 
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counts in said contract mentioned, and that all of said con- 
veyances so made to Samuel H:'fox were. made with the 
terms and upon the conditions, and for the uses and pur- 


poses in said contract mentioned, and set forth. (Rec., 


The bill then states that it was further arranged and 
agreed that I. Willard Fox might continue his business in 
connection with the stock of goods, etc., as though no as- 
sigznment had been made, and that Fox & Co. should fur- 
nish to him goods from time to time as he should need, 
and that the price of such goods should be added to the 
indebtedness due; and that [. Willard Fox should apply 
the proceeds, as he should receive them to the payment 
of said indebtedness until such time as should be agreed 
upon, when the remainder of the goods should be delivered 
to Samuel H. Fox, and the proceeds applied to the said 
debts. 

It is alleged in the bill that in pursuance of the last 
mentioned agreement, I. Willard Fox carried on the busi- 


ness for about one year; that Fox & Co. during that time 


furnished additional goods to the amount of twenty-four 
thousand dollars, and at the expiration of that period, I. 
Willard Fox turned over to Samuel H. Fox the remain- 
der of the goods, notes, fixtures and accounts of the value 
of $27,343.07, which amount was credited to I. Willard 
Fox, on the indebtedness due to Fox & Co. 

The bill alleges that I. Willard Fox, while continuing 
the business paid from the proceeds about $10,000 to Fox 
& Co. 

It is further stated that Samuel H. Fox prior to Sep- 
tember 1, 1875, sold and assigned the La Salle street 
property in accordance with the terms of the contract In 
pursuance of which the property was conveyed to him, 
and realized from said sale and disposition the sum of 
about $14,000, which amount was then credited on the 
indebtedness of I. Willard Fox to Fox & Co. (Rec., 4.) 

It is further stated in the bill that the said sums of 
$10,000, $27,343.07 and $14,000 were all that had ever 
been paid on the indebtedness to Fox & Co., and that 
there was then due $70,657, besides the interest from the 
time the same became due and payable. 

The bill states that about the first of September, 1875, 
Samuel H. Fox and Henry W. Fox dissolved and made 
a final settlement of the partnership business, by the terms 
of which said settlement it was agreed that the said in- 
debtedness at that time due from Il. Willard Fox to Fox 
& Co., and all securities connected therewith, or given to 
secure the payment of the same, should thereafter belong 
to Henry W. Fox; and thereupon in pursuance of the said 
last mentioned contract and agreement, the said Samuel 
H. Fox made, executed and delivered to the said: Henry 
W. Fox a deed in fee simple for the property known as 


the Lake Zurich farm. 
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The bill further alleges that Henry W. Fox died in 
1876, testate, leaving a will by which he appointed the 
complainant executrix; that the will had been proved in 
Madison county, New York, and she had assumed the 
execution thereof; and, further, that by said will the de- 
ceased bequeathed and devised to her all his estate, both 
real and personal. (Rec., 5.) 

The bill then gives a description of the Lake Zurich 
farm, and alleges that there is equitably due to the com- 
plainant $103,600. (Rec., 6.) 

The bill prays that I. Willard Fox and Eleanor Fox be 
made defendants, waives answer under oath and asks that 
an account may be taken of what is due for principal and 
interest on the securities of the said mortgaged premises 
and that the defendants be'.decreed to pay what appears 
to be due on the taking of the account, together with her 
costs of suit, the complainant being willing and offering to 
re-convey the said mortgaged premises unto the defend- 
ants, or either of them, as the court should direct: and, in 
default of such payment, that the defendants be barred 
and foreclosed of all rightand equity of redemption in and 
to the said mortgaged premises and every part thereof 
and also prays for further relief. (Rec., 7.) 

[t will be observed that the bill alleges that there was 
an agreement between the parties, I. Willard Fox and 
Fox & Co., and that in other parts of the bill it is men- 
tioned as a contract. While there is no express avermen 
that such agrecment and contract was in writing, it 1s 
manifest from its terms as described, that it must have 
been. This agreement or contract provided for the pay- 
ment of additional sums of money by Fox & Co. on be- 
half of I. Willard Fox and that deeds of conveyance 
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should be made by I. Willard Fox to Samuel H. Fox of 
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the Lake Zurich farm and the La Salle street lot and that 
said conveyances were for the purpose of securing the 
payment of the sums then due or to become due to Fox 
& Co. By said contract it further appeared that authority 
was given to sell the goods, collect the debts, and sell the 
La Salle street lot and apply the proceeds to the reduction 
of the indebtedness. 

The bill alleges a compliance upon the part of I. Will- 
ard Fox with such agreement or contract by the execu- 
tion of the conveyances and the transfer of the personal 
property mentioned in the contract. This agreement or 
contract contained a provision, according to the statements 
of the bill, that the LaSalle street lot was sold in accord- 
ance with the terms of the contract, in pursuance of which 
the lot was conveyed to him. It is true that there is 
no copy of such contract set forth in the bill, nor attached 
as an exhibit, but it is clear from the averments of the 
bill that there was a contract in writing, and that by said 
contract it appeared that the Lake Zurich farm and the 
LaSalle street lot were both conveyed to Samuel H. Fox, 
as a mortgagee, and that, although such conveyances 
were absolute on their face, they were merely a security 
for the debts. The prayer of the bill offers to reconvey 
‘‘the said mortgaged premises unto the said defendants,” 
on the payment of the debt due. ‘The mortgaged prem- 
ises were the land and lot mentioned in the preceding part 
of the bill as having been deeded to Samuel H. Fox. 

On the 21st day of April, 1877, the defendants filed an 
answer. (Rec., 9.) 

In this answer the defendants denied that I. Willard 
Fox was indebted to Fox & Co. in the sum of $70,000, 
as stated in the bill, and then the answer states: “ But he 


admits that a certain paper was drawn up at the instance 
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of the said Samuel H. Fox, which purported to state said 
indebtedness by said defendant, as alleged in said bill, but 
said defendant denies that there was such real indebtedness 


due by him to Fox & Co.” (Rec., 9.) 


The answer then gives a history of the business in 
which I. Willard Fox was engaged of selling paints, oils 
and windowglass prior to February 20, 1869, in which it 
is Claimed that he did not purchase any glass from Fox 
& Co., who were manufacturers at Durhamville, Oneida 
county, New York, but that he received from them large 
amounts of glass to be sold for them on commission, and 
that a short time prior to February 20, 1869, I. Willard 
Fox became embarrassed, and while under this embar- 
rassment said Fox & Co. “forced the said I. Willard Fox 
to enter into a certain article of agreement, wherein he is 
apparently made to say that he is owing the said Fox & 
Co. the sum stated in said bill,” but that he did not, in 
fact, owe any such sum. (Rec., 10. ) 

The answer proceeds to say “that after said statement 
of the pretended indebtedness was made and signed,” the 
business was conducted in his name, but really by Fox & 
Co.,andthat he turned over to them his store withits con- 
tents, with all his outstanding indebtedness, and that the 
property so turned over was worth over $60,000, and 
that such amount should be applied in the cancellation of 
the indebtedness, if any such be found due; (Rec., 11.) 
that I. Willard Fox is the owner in fee of the property 
described in the bill, and that whatever amount of indebt- 
edness is due to Fox & Co. “is a lien on said property 7- 
cluding said property on North LaSalle street in this city 
wn the nature of a mortgage.” 

It was further claimed in the answer that the com- 


plainant stood in no other relation to the defendant than 
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the firm of Fox & Co., and that she had the same rights 
that firm had, and no others. (Rec., 11, 12.) 

The answer denies that there was any agreement that 
l. Willard Fox should conduct the business on his own 
account, and claims it was carried on by Fox & Co. from 
the 20th of February, 1869, and claims that he is entitled 
to credit for the value of the goods, fixtures, notes and ac- 
counts as of that date, when they were transferred to Fox 
& Co., and claims that thereby any indebtedness existing 
against him was fuliy discharged and satisfied, and alleges: 
“ But he says that said indebtedness to Fox & Co., and, 
therefore, the indebtedness to the complainant, is fully and 
completely paid, and, in equity, not only the farm at the Lake 
Zurich, named in said bill, but the property on North La 
Salle street is free and clear from any and all encum- 
brance, under said agreement, in the nature of a mortgage 
set up in said bill.” (Rec., 12.) 

The answer admits the dissolution of the partnership 
between Samuel H. Fox and Henry W. Fox, and a con- 
veyance to Henry W. Fox of the Lake Zurich farm, but 
denies that the deed passed any title except the mere 
naked title because the indebtedness had been paid. The 
answer then proceeds: 

«“ He also states that Samuel H. Fox sold to Henry W. 
Fox, one of the partners, and a brother of said Sam- 
uel H. Fox, the said La Salle street property, for the sum 
of $14,000, but this defendant denies that any such sale 
passed anything except the mere naked legal title, as 
above stated in the case of the Lake Zurich farm, and 
that said La Salle street property ts also free and clear 
of any encumbrances held against this defendant by the 
said Kate W. Fox, or by said Fox & Co., or any or either 
of them, and that in equity and justice both the Lake 
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Zurich farm and the property on North La Salle street 
should be declared free and clear from any and all encum- 
brances, or pretended encumbrances against them, or 
either of them, by the said complainant, or by Fox & Co.” 
Rec.. [ 3. 

‘The answer also contains this statement: 

‘“ This defendant denies that said Samuel H. Fox, in 
pursuance of any agreement whatsoever, sold and con- 
veyed said farm at Lake Zurich, and said property oz 
La Salle street to Henry W. Fox, but states that any such 
conveyance was made contrary to equity and justice and 
without any authority whatsoever from this defendant. 
and that such conveyance passed, as has been heretofore 
stated, only the naked legal title and no equities whatso- 
ever.” Rec., I4.) 

‘The remainder of the answer traverses the statements 
as to the amount of money paid to satisfy the debts of I. 
Willard Fox after the making of the agreement on Feb- 
ruary 20, 1869. 

It will be seen that the answer showed beyond any 
question that there was an agreement in writing, signed 
by Fox & Co. and [. Willard Fox, dated February 20, 
156g, and that such agreement related to indebtedness of 
I. Willard Fox to Fox & Co., and the conveyance of the 
Lake Zurich farm and the LaSalle street lot, as security 
for the payment thereof, and that such conveyances and 
agreement in writing constituted a mortgage, which was 
a lien on the real estate so conveyed. It further appears 
distinctly that the defendants claim that all the indebted- 
ness secured by the mortgaged had been paid, and that 
the defendant, I. Willard Fox, was entitled to a reconvey- 
ance of such real estate. It is alleged that the complain- 


ant, who was the wife of Henry W. Fox, and her husband 


TO 


from whom she obtained her claim to the debt and 
security, occupied no better position than that of Samuel 
H. Fox, or Fox & Co. Neither one of them was a_ pur- 
chaser of the property for value, but Henry W. Fox took 
an assignment of debt and a conveyance of the land as a 
security therefor, in pursuance of an agreement dissolving 
the firm of Fox & Co.; the same was transferred by him 
to his wife, the complainant in the bill, by his will. 

Any person reading the bill and the answer would ascer- 
tain that the title held by Kate W. Fox, the complainant, 
was vested in her as mortgagee, and that she was not the 
owner of an absolute title: thal there was a condition of de- 
Seasance executed at the time of the deeds, which would show 
the equity of redemption of 1. Willard Fox. 

On the twenty-first day of April, 1877, a replication 
was filed to the answer. (Rec., 15.) 

On the 26th day of October, 1877, the complainant 
fled an amended bill, substantially the same as the origi- 
nal. (Rec., 16.) 

After stating the indebtedness and the agreement as to 
the conveyances for the purpose of securing the same, it 
is said that it was further understood and agreed that 
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Samuel H. Fox should release and dischai 
certain mortgage then held by him ona portion of the 
Lake Zurich farm, the indebtedness which the said mort- 
gage was intended to secure being embraced in the said 
sum of $70,000. (Rec., 1d. ) 

The amended bill alleges, as the original did, the exe- 
cution of the deeds and assignment of the goods, and then 
avers that, “ all of said conveyances being made upon the 
terms and conditions and for the uses and purposes zz the 


said contract in that behalf mentioned and set forth, as 


I] 


aforesaid, and in further pursuance of the satd contract, 
the said Samuel H. Fox did afterwards, to wit: on the 
5th day of October, 1869, release and discharge of rec- 
ord the said mortgage so held by him, as aforesaid, on a 
portion of the Lake Zurich farm.” (Rec., 18.) 

The amended bill states the sums which were due to 
Fox & Co. for advances in the payment of debts and for 
voods furnished at different figures from those contained 
in the original bill, fixing the amount of the debt previ- 
ously stated as $16,000 as $15,000, the amount paid on 
debts at the rate of fifty cents, as amounting to $10,- 
971.39, and the amount for goods furnished as $12,- 
999-64. 

The amended bill also contained the following: 

« And afterwards, to wit: on the 25th day of Septem- 
ber, 1875, the said Samuel H. Fox sold and conveyed the 
said La Salle street property to the said Henry W. Fox 
for the sum of $8,000, which amount was then credited 
up on the indebtedness of the said I. Willard Fox to said 
Hox & Co.” (Rec., 19.) 

The amended bill states in more distinct language the 
transaction between Samuel H. Fox and Henry W. Fox 
in dissolving their partnership, by which it appears that 
the indebtedness due from I. Willard Fox to Fox & Co. 
and the securities connected with the same were trans- 
ferred to Henry W. Fox, and that in pursuance of the 
contract of dissolution Samuel H. Fox conveyed to 
Henry W. Fox the Lake Zurich farm. (Rec., 20.) 

The prayer of the amended bill is the same as -that ol 
the original, an offer being made therein to reconvey the 
mortgaged premises to the defendants upon the payment 


of the amount found to be due. (Rec:, 22.) 
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The record does not show an answer to the amended 
bill, nor does it contain a stipulation or order that the 
original answer to the original bill should stand as an 
answer to the amended one. ‘The counsel representing 
the complainants and the defendants at that time are both 
dead, and information cannot be obtained from them as to 
what stipulation existed in regard to this matter, but it 1s 
clear from the record that there was an agreement with 
regard thereto, because no default was taken for want of 
answer to the amended bill, but, on the contrary, on the 
roth of September, 1878, nearly one year after the 
amended bill was filed, on motion of complainant’s solici- 
tors, the cause was referred to the master to take proofs 
and report the same to the court together with the 
amount due the complainant. (Rec., 23.) Subsequently, 


on the roth of July, 1879, time for taking the proofs by 
the defendants was extended thirty days, and, again, Oc- 
tober 27, 1879, a further extension of thirty days. On 
the 11th of February, 1880, the order of 1eference was 
modified on the motion of the defendants so as to direct 
the master to report the testimony only, without his con- 
clusions as to the amount due. ( Mec., 24;) 

It appears that the complainant proceeded on the thir- 
vieth of July, 1887, to take the deposition of Samuel H. 
Fox (Rec., $88), and continued to take testimony on Sep- 
tember third, 1879, and September 16, 1879, (KRec., 96, 
110), and also on November second, 1878. (Rec., 163.) 
And that during the same period of time evidence was 
taken of numerous witnesses by the defendants and that 
testimony was taken in rebuttal December 13,15 and 16, 
1879.  (iXec., 115.) 

Among the depositions taken was that of Samuel H. 


Fox, which was taken on the thirtieth day of July, 1877, 
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and I filed in the court on the fifth day of October, 1877. 
To this deposition there was an exhibit, the execution of 
which was proved by the witness, which exhibit is_ ths 
contract mentioned in the bill and the answer, and reads 


as follows, to wit: 


“ER xuipir A.” 


Whereas I. Willard Fox is indebted to Samuel H. Fox 
and Henry W. Fox, partners doing business under the firm 
name and style of Fox & Co.,in the sum of seventy thous- 
and dollars ($70,000) over and above all discounts and set- 
offs of every name and nature; and whereas said Fox Co., 
at the request of I. Willard Fox, have taken up and satis- 
fied or about to take up and satisfy certain other of the in- 
debtedness, of said I. Willard Fox, some of such indebt- 
edness, and to the amount of about sixteen thousand 
dollars ($16,000), more or less, being satisfied by 
payment thereof, and to the amount of about thirty 
thousand dollars ($30,000,) more or less being so satis- 
fied by payment at the rate of fifty cents cn_ the dollar, 
whereby the said I. Willard Fox has become further 


indebted to said Fox & Co.: and whereas the said I. Wil- 
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lard Fox has sold and conveyed to the said Samuel H. 
Fox all and singular the stock of goods, wares, and mer- 
chandise, with the store fixtures, in the city of Chicago, 
including therewith his notes, books, and accounts of every 
name, nature and description, and also the premises known 
as No. 376 North La Salle street, being lot two (2), in 
block twenty (20), In Bushnell’s addition to Chica- 
go, Illinois, in said city of Chicago, with power 
forthwith, at such times and in such manner as he, said 
Samuel H. Fox, shall deem best, to sell and collect and 
oods, wares, merchandise, fixtures, notes, 
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accounts and premises into money and apply the proceeds 


to the payment of said indebtedness to said Fox & Co.. 


both said original indebtedness and that so taken up by 


o 

them, at the rate paid‘therefor, with such interest added 
thereto as the said Samuel H. Fox or Fox & Co. shall 
have to pay thereon or on any portion thereof, and has also 
conveyed to said Samuel H. Fox his farm in Lake 
county, Illinois, known as the Lake Zurich farm: Now, 
therefore, the said Samuel H. Fox agrees that if the said 
I. Willard Fox shall and will, within six months from the 
date hereof, pay the entire amount of each name and kind 
of said indebtedness, or such portion thereof as remains 
at that time unpaid, then he, said Samuel H. Fox, shall 
and will reconvey the said Lake Zurich farm to said I. 
Willard Fox, but in default of such payment it is hereby 
agreed by the parties hereto that the said Samuel H. Fox 
may immediately foreclose the certain mortgage com- 
prised in said conveyance of said Lake Zurich farm and 
this agreement. 

And the said I. Willard Fox hereby agrees that in case 
proceedings for such foreclosure be commenced that he 
will interpose no default thereto nor attempt by injunction, 
bill in equity, or in any other way, to hinder — defeat the 
same. 

Witness the hands and seals of the said Samuel H. 
Fox and I. Willard Fox, this 20th day of February, A. D. 
1869. 

SAMUEL H. Fox. [SEAL. | 
I. WILLARD Fox. | SEAL. 


And the said Samuel H. Fox hereby agrees to release 
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certain mortgage which he has on a certain portion of 
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said Lake Zurich farm, the indebtedness secured by said 
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mortgage having become merged in said debt of seventy 
thousand dollars. 
SAMUEL H. Fox. 


— 


The record further shows that on the 12th of July, 
(Sco, the cause came on to be heard upon the pleadings 
and proof, and the court, after hearing the same, took the 
cause under advisement. (Rec., 24.) ‘The case remained 
in the hands of the court until the 5th day of November, 
1880, when leave was given to the complainant to amend 
her amended bill. (Rec., 24, 25.) 

It thus appears that the parties ‘proceeded as if there 
was an answer on the files to the amended bill of Octo- 
ber 26, 1877, and that a replication had been filed to such 
answer. The proofs were taken upon such assump- 
tion by both sides, and. the case was argued and sub- 
mitted to the court for decision. No default was taken 
for want of answer. The conclusion is irresistible that 
there was a stipulation between the counsel for the re- 
spective parties that the answer to the original bill should 
stand with the replication thereto instead of filing a new 
answer. It is too late now, in this court, to claim any ad- 
vantage because of the absence of such an answer or 
stipulation, as has been done by the counsel for the Smiths 
in his argument. 

The amendment made November 13, 1580, stated that 
in the agreement of February 20, 1569, it was recited 
that in addition to other property therein named, I. Wil- 
lard Fox had sold and conveyed to Samuel H. Fox the 
LaSalle street lot, the proceeds to be applied on the in- 
debtedness in the agreement described. ‘The amendment 
alleges that by said agreement the premises were not to 


be reconveyed and that the complainant, esteeming her- 
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self to be the real owner, had sold and conveyed the 
same, but being willing to do what was equitable, would 
credit to I. Willard Fox the amount for which she so/d the 
said lot, or otherwise ws full value, in reduction of the 
amount due tc her upon the agreement. (KRec., 25.) 

On the twenty-third day of November, 1850, the de- 


. 


fendants filed an answer to the amended bill. (Rec., 26. ) 

The defendants deny that I. Willard Fox was indebted 
to Fox & Co. in the sum of $70,000 on February 20, 
1569, but admit there was an agreement of that date by 
which Fox & Co. were to pay a debt of about $16,000, 
which proved to be $15,000, and other indebtedness of 
about $30,000 by paying fifty cents on the dollar, which 
proved to be about $24,000. 

They admit the ownership of the Lake Zurich farm 
and the LaSalle street lot in I. Willard Fox, and also the 
goods in the store, etc., and the conveyances to Samuel 
H. Fox, and set forth in Aec verba the written agreement 
of February 20, 1869, the same heretofore given as an 
exhibit to the deposition of Samuel H. Fox. (Rec., 27.) 

The answer then makes a statement of the relations be- 
tween I. Willard Fox and Fox & Co., showing that Sam- 
uel H. Fox and he were partners in manufacturing glass 
at Durhamville, New York, and in 1857 the firm was 
dissolved, I. Willard Fox removing to Illinois, when Henry 
W. Fox took his place, becoming a partner with Samuel 


H. Fox. 


He says there were other transactions since and none 


of them had been settled. 
The answer avers that in 1865 I. Willard Fox became 


the agent of Fox & Co. in Chicago, to sell glass, for 


which he was to receive a commission as compensation, 
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and in order to conduct that business he opened a store. 
That such business was conducted until about January rf, 
1869, when he became embarrassed. An execution in 
favor of the First National Bank was levied on all of the 
goods in the store, those belonging to Fox & Co. as well 
as those of I. Willard Fox himself. Notice was given 
Fox & Co., and Samuel H. Fox came to Chicago, and 
undertook to relieve J]. Willard and rescue their own 
goods. For this purpose Fox & Co. assumed the debt to 
the First National Bank, and the stock was released. 
Other creditors were alarmed and pressed for payment. 
For the purpose of effecting a settlement with them and 
make it appear that Fox & Co. had large property and 
assets in Illinois, Samuel H. Fox prepared a statement 
showing an apparent debtof about $68,000, and de- 
manded a conveyance by absolute deeds of the farm 
and lot, and I. Willard Fox finally consented 
to make the deeds upon condition that the said written 
agreement should be made, and that Fox & Co. should 
not insist on $70,000 as the sum due, but only such sum as 
should be found due on a just, fair and equitable settle- 
ment. (Kec., 25, 26. ) 

The answer avers that Fox & Co. took possession of 
the goods in the store, fixtures, notes and_=ac- 
counts, and continued the business until in De- 
cember, 1869; that there was in the store and 
transferred glass belonging to Fox & Co. worth 
over $30,000, besides goods belonging to I. Wil- 
lard Fox, of the value of $30,000, and the notes and ac- 
counts which were good amounted to $15,000 more. 
(Rec., 29.) 

The answer admits the allegation of the amended bill 


that Samuel H. Fox, on the 5th day of October, 1869, re- 
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leased the mortgage on a portion of the farm, as he had 
agreed to do by the agreement of February 20, 1869. 
(Rec., 30.) 

‘The answer states there had been no settlement, but 
claimed there was nothing due, and demanded a recon- 
veyance of the Lake Zurich farm and the La Salle street 
lot. 

On the 8th of December, 1880, I. Willard Fox and El- 
eanor Fox, the defendants to the original bill, filed a cross- 
bill against Kate W. Goodwin (wee Fox), Charles S. 
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Goodwin, her husband, and Sarah E. R. Smith, and 
Charles M. Smith, her husband, in order to obtain aflirm- 
ative relief. (Rec., 32.) 

The same facts are set up, and in addition that, while 
the suit was pending, Kate W. Fox, the complainant in 
the original bill, had married Charles S. Goodwin, and 
that, on the 27th of April, 1880, the said Kate W. Good- 
win and Charles S. Goodwin had conveyed Lot 2, Block 
20, Bushnell’s Addition to Chicago (the La Salle street 
lot), to Sarah E. R. Smith, wife of Charles M. Smith, 
and she received the same with notice of the rights and 
equities of the cross-complainants and pending the suit. 
(Rec., 38.) 

The cross-bill prayed for an account and that a decree be 


entered requiring a reconveyance of the farm and lot upon 


the payment of such sum as might be found to be due. 


[Rec., 35, 30. } 

On the 20th of December, 1880, an answer to the 
cross-bill was filed by the Goodwins. (Rec., 39.) 

On the 3d of January, 1881, an answer was filed by 
the Smiths. (Rec., 45.) 


In both of these answers denial of notice to Mrs. Smith 


IQ 


is made, and averment that she was a dona fide purchaser 
for value. 

Replications were filed to all of the answers. 

These pleadings make the issues upon which testimony 
was taken. 

By the pleadings it was admitted there was a mortgage, 
executed by I. Willard Fox to Samuel H. Fox, the form 
of which was by the two deeds dated February 20, 1869, 
one for the Lake Zurich farm, and the other for the La- 
Salle street lot, and the defeasance, which was the sepa- 
rate written agreement of the same date. The two deeds 
and the contract show the whole transaction. A reference 
to the contract proves that the deeds were given to secure 
an indebtedness, then existing to Fox & Co., and a future 
obligation for advances to be made by them to the cred- 
itors of I. Willard Fox. 

The counsel for appellants contend that, by 
of the agreement, the La Salle street lot was not 
conveyed, and there was a power to sell, which w 
cised, so as to defeat any claim for a reconveyance. 

Samuel H. Fox did not buy the lot or agree to pay any 
price therefor, or to credit any specified sum on the debt. 
The contract recites that the stock of goods, with the 
store fixtures, including notes, books and accounts, and 
also the premises known as No. 376 North LaSalle street, 
heing lot two, in block twenty, in Bushnell’s addition to 
Chicago, “ with power forthwith, at such times and in 
such manner, as he, said Samuel H. Fox, shall deem best, 
to sell and collect, and convert the said goods, wares, 
merchandise, fixtures, notes, accounts and premises into 
money, and apply the proceeds to the payment of said in- 


debtedness to said Fox & Co.” The agreement further 
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recited a conveyance of the Lake Zurich farm, and then 
Samuel H. Fox agreed, if I. Willard Fox should within 
six months pay the indebtedness, to reconvey the farm; 
but in default of such payment Samuel H. Fox might im- 
mediately foreclose. (Record, 95.) 

Here was a pledye and mortgage covering the personal 
and real property. There was a right of redemption. On 
the payment of the debt secured I. Willard Fox would 
have been entitled to animmediate restoration of his prop- 
erty. It is certain there was no power to seil the farm 
without a decree of foreclosure. It may be the lot could 
be sold like the goods, without resort to a court for an 
order. But that may be doubted. Such general power 
is too dangerous to be tolerated by a court of equity. But 
it is not necessary to decide that question in this case, be- 
cause there was no execution of the power or pretense of 
sale before the bill to foreclose was filed. There was no 
sale by Samuel H. Fox of the lot. The debt was allotted 
to Henry W. Fox in a dissolution of the partnership as a 
part of his share of the assets, and with it Samuel H. Fox, 
in whom the title was vested, conveyed both lots to Henry 
W. Fox, in order to transfer the securities also. ‘The fix- 
ing of $8,000 as the price of the lot in estimating the share 
going to Henry W. was not a sale; that was not a proper 
exercise of the power of sale within the terms of the con- 
tract. There was full notice to Henry W. Fox of all of 
the facts and of the right to redeem. 

The complainant in the original bill was not a purchaser. 
She derived her title by the will of her husband. 

The right to a reconveyance of both the farm and lot 
upon payment of the debt secured by the mortgage ex- 
isted when the bill was filed. The complainant could not 


limit or defeat that right by the prayer of the bill. The 


=~ 
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debt being ascertained and paid, the defendant was entitled 
not only to a reconveyance of the farm, but of the lot also. 


se about 


[ft turned out that there was due on the mortgag 


$16,000, which has been paid in obedience to the decree. 
This entitles the defendant to his property back. I speak 
now of the case as it stands between Mrs. Goodwin and 
I. Willard Fox. As to the rights of Mrs. Smith, I will 
consider them in the argument. At present in making this 
statement it is the intention to confine it to points not dis- 
puted. 

There being a mortgage as alleged by the bill and ad- 
mitted by the answer, the only question was to determine the 
amount which was due and secured by the mortgage. 

For this purpose an order was entered January 7, 
18S1, referring the cause to Henry W. Bishop, a master 
in chancery, to take evidence and to make and state an 
account between Fox & Co. and I. Willard Fox, and to 
report the same with his findings to the court. (Kec., 
48.) 

On the 30th of November, 1851, the master presented 
his report, finding there was due to the complainant 
$4,346.70. (Rec., 50-55.) 

This report gives so intelligent a statement of the case 


that I insert the whole of it as follows, to wit: 


MASTER’s REPORT. 
IN THE CIRCUIT CouURT OF THE UNITED STATES FOR 


THE NORTHERN DistTrRIcT OF ILLINOIs. 


Kate W. Fox 


US. : 
I. Willard Fox and /{ ES ORCOTY: 
Eleanor Fox. 
To the Honorable, the Judges of the said court: 

This proceeding is brought for the foreclosure of a 
mortgage executed by I. Willard Fox upon certain real 
estate, known as the Lake Zurich farm, in the county of 
Lake, and State of Illinois, and lot two (2) in block 
twenty (20), in Bushnell’s addition to Chicago, which 
was given for the purpose of securing the payment of 
sums of money therein mentioned, which it 1s alleged had 
become due the firm of Samuel H. Fox & Co., as the re- 
sult of certain business relations between them extending 
through a number of years, and which are set forth in 
detail in the bill. 

The answer of the defendant admits the execution of 
the mortgage and the agreement supplemental to it, 
but undertakes to explain the circumstances under which 
they were made, and denies that at the time of their exe- 
cution any such sum as is therein claimed was due and 
owing from him, and that by reason of what has since oc- 
curred, that any such indebtedness whatever exists against 
him, and that upon a proper settlement of account there 


will be shown to be a balance in his favor. 


It is for the purposes of examining and stating this ac- 


count that a reference was made to me by the court. 


It is not necessary for me to review the earlier rela- 
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tions between the parties, culminating in the establishment 
of the separate business of I. Willard Fox in Chicago, or 
to examine their accounts prior to their attempted adjust- 
ment in February, 1869, showing the sum of nineteen 
hundred and twenty-three and fifty-three hundredths dol- 
lars due upon the individual account of I. Willard Fox, 
and the sum of sixty-eight thousand two hundred and 
seventy-seven and fifty-eight hundredths dollars due upon 
the glass account. 

These debit sums are conceded to be correct as well as 
the payment by Fox & Co. to the creditors of I. Willard 
Fox of the sum of ten thousand nine hundred and seventy- 
one dollars and thirty cents, making at that date a total 
sum of eighty-one thousand one hundred and seventy- 
two and forty-one hundredths dollars ($81,172.41) due 
from I. Willard Fox to Fox & Co. 

This was the state of the account in February, 1869, 
when I. Willard Fox became embarrassed in business. 
The First National Bank, his largest creditor, having ob- 
tained a judgment against him, levied upon his stock of 
goods and closed his store, when an arrangement was 
made between him and Fox & Co. resulting in the settle- 
ment by them of all the claimsagainst him, except their own, 
at a compromise rate, and the business was resumed with 
Ethan Allen Fox, the uncle of the defendant, and I. Will- 
ard Fox in charge. After the settlement made with the 
creditors of+*I. Willard Fox and the restoration of the 
property from the seizure of the First National Bank and 
the resumption of the business, and between March 23d 
and November 5, 1869, additional shipments of glass 
were made, amounting in the aggregate to the sum of 
twelve thousand nine hundred and ninety-nine dollars and 


sixty-three: cents ($12,999.63); and it is insisted that 
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these consignments were also made to I. Willard Fox, and 
that this amount should be added as a further indebted- 
ness against him. 

Upon the other hand, it is contended that in February, 
1869, and before the receipt of these shipments, all the 
business and property was turned over to Fox & Co., and 
I. Willard Fox and Ethan Allen Fox placed in its manage- 
ment under the direction of Fox & Co. and their control. 
Samuel Fox swears that these shipments were made to I. 
Willard Fox, and formed part of his stock, the remnant 
of which was turned over to him in December following, 
at which time he insists that the final adjustment was 
made, while Ethan Allen Fox and I. Willard Fox, who 
were in charge and remained there until the stock was 
all disposed of, swear that the goods received after Feb- 
ruary were not billed to I. Willard Fox and not pur- 
chased by him, and I can find no entries in the books of 
Fox & Co. showing that they were ever charged to him, 
but they do show they were consigned to Samuel H. Fox. 

A. St. John Campbell and Robert B. Merritt, book- 
keepers and clerks at and after the change of possession, 
swear that it occurred in February, Samuel H. Fox as- 
suming general charge and conduct of the business from 
that time, and there is no testimony contradictiny it, ex- 
cept that of Samuel H. Fox himself, who swears that the 
change did not take place until December following. 
The fact that an inventory was made of the stock in Jan- 
uary preceding, and that none was made afterwards, seems 
to me to be a strong circumstance tending to show in con- 
nection with the conduct of the parties and the testimony 
of Ethan Allen Fox and Merritt, that it was in February 
and not in December that the property was turned over. 


I can find nothing in the record outside of the testimony 
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of seven thousand seven hundre¢ 
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elohty cents ($7,780.80) interest, which it is claimed was 


erroneously charged, and which I deduct from the 
amount stated for the reason that the testimony does not. 
In my estimation, justify its allowance. It does not appear 
that there was any arrangement by which interest was to 
be charged, and the four entries of interest which appear 
upon the books of Fox & Co., are shown to have been 
made after the accounts were closed. and do not harmon- 
ie statements of S. H. Fox in respect to this 


his charge seems to me also not to have been in con- 


templation with the parties in view of their personal rela- 
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ness, which, although not appearing to me to hi 


strictly of a commission character. seemed to partake 
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somewhat of that nature, Fox & Co., all along making 
use of [. Willard Fox to dispose of the coods sent him 
without such regard to the orders sent them as would pre- 
vail with persons dealing together under different circum- 
stances and relieved of their peculiar relations. 
Throughout all this time also the business of J. Willard 
Fox seemed to be limited to the supply furnished him 
from this firm and I can refer to but one or two instances 
where he resorted to other sources to enable him to 


meet the demands of his trade. 
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During the entire period of this account I find no evi- 
dence of any settlements having been made, or anything 
done between the parties out of which any claim for in- 
terest could have arisen, and it does appear to me that, in 
view of the fact of I. Willard Fox having been limited 
in the supply sent him by Fox & Co. to such kind and 
sizes of glass as they chose from time to time to ship, it 
could not have been expected of himto pay interest upon 
the necessary delay and vexation to which he 1s shown to 
have been subjected in disposing of goods selected to suit 
the convenience of Fox & Co., and not necessarily de- 
manded by this trade, and there is no evidence tending 
to show that this was expected of him. 

In addition to this credit, ] have allowed one of ten 
per cent. for breakage of glass and for stained glass and 
cutting down glass into smaller sizes. While the testi- 
mony very Clearly establishes an allowance in favor of 
this item, the witnesses are not united upon the amount 
proper to be deducted under this head. It is, how- 
ever, clear to me _ that the consignors having sent 
glass to the defendant all along without reference to the 
kind ordered, making it necessary for him to constantly 
cut down to suit his trade, a credit should be made to this 
extent in his favor, and this is the smallest amount justi- 
tied by the evidence. Upon this item of account a credit 
of seven hundred fifty-five dollars and eighty two cents 
($755.82) appears upon the books of Fox & Co. to have 
been made, leaving the sum of eighty-four hundred and 
forty three dollars and thirty cents ($8,443.30) to be de- 
ducted from the amount already reported. 

[In addition to this an allowance should be made for the 
property turned over to Fox & Co. by I. Willard Fox 


when the latter is shown to have entered into possession 
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of. the store, with Ethan Allen Fox and I. Wil- 
lard Fox in charge. This property consisted of glass, ev- 
idences of indebtedness, paints, oils, etc., and fixtures, to- 
gether with what was known as the Merritt mortgage, 
amounting to a complete transfer of the entire stock and 


business of [. Willard Fox. 


Samuel H. Fox conducted the negotiations for Fox & 
Co., and says that it was a “mutual” arrangement be- 
tween the parties, and there is no evidence tending to show 
thatit was not one entirely satisfactory. No inventory, 
however, was then taken of the goods, and no appraise- 
ment of the bills receivable. 

The fact that none was made inclines me to believe that 
the one taken in January previous was relied upon as all 
that was necessary for this purpose, and the testimony of 
the witnesses in charge of the store at that time and by 
whom the only inventory was taken tends to establish 
that as the basis upon which the parties must have pro- 
ceeded. It is hardly possible that I. Willard Fox, having 
at last been relieved from all the pressing demands upon 
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him aside from the claim of Fox & Co., should have 
finally surrendered this large amount of goods and secur!- 
ties to be credited in return for whatever it might bring in 
other hands. 

There is nothing in the testimony of Samuel Fox to 
show the value of this property, and all the information 
which we have upon this point is the testimony of the de- 
fendant himself, supported by the evidence of Ethan Allen 
Fox, Robert B. Merritt, the book-keeper, A. St. John 
Campbeli, and other witnesses having relations to the busi- 
ness and to a greater or less extent of the same import. 

All of these witnesses concur in. fixing the amount of 


the inventory of goods and accounts between sixty and 
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seventy thousand dollars, no one of them placing it less 
than the former sum, and it is shown that the accounts 
were all collectable. 

The division made by the witness, taking the lowest 
respective accounts, shows the glass to have been worth 
thirty thousand dollars ($30,000); the paints, oils, etc., 
fifteen thousand dollars ($15,000); notes collectable, 
fifteen thousand dollars ($15,000); the fixtures, fifteen 
hundred dollars ($1,5c0) (at which they were sold), and 
the Merritt mortgage, twenty-one hundred and one and 
sixty-one one hundredths dollars ($2,101.61). 

[f this testimony is to be relied upon, and assuming that 
the stock was taken possession of, as all the defendant’s 
witnesses agree in stating on the 1st day of February, 
1869, then, in the absence of other preponderating ev1- 
dence, these figures must be adopted in estimating these 
credits, except in the single item of paints and wils where 
1 think a reduction from fifteen to twelve thousand dollars 
should be made. 

It is contended that the books of I. Willard Fox and the 
inventory made by him would exhibit still larger credits 
than these even, and their destruction by fire 1s a mis- 
fortune which must alwavs be felt in determining the 
exact relations between these parties, but it is a fortunate 
circumstance that the witnesses and parties to these trans- 
actions still survive, furnishing, as far as they do, the in- 
formation upon which this account must be stated. 

On the other hand, there is absolutely no testimony 


whatever offered as to the value of the property when it 


is claimed to have been turned over. Samuel Fox swears 


that he had no knowledge whatever as to it, and the only 
information coming from the complainant on this subject 


is derived from the account upon the books of Fox & Co. 
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with I. Willard Fox, showing that from the stock, fixtures 
and notes and accounts there was realized the gross sum 
of twenty-seven thousand three hundred and forty-three 
and no hundredths dollars. 


An examination of this account, however, shows that it 


} ‘ 


is but a partial one. and does not fully account for all that 


was turned over to Fox & Co., and is essentially wanting 
in the specific information to which the defendant would be 
entitled if he was bound by such independent disposition 
of the property as Fox & Co. chose to make of it. 

It is contended upon the part of the defendant that he 
Is not so bound, and that the complainant must account 
for allthe property he received at the prices which they 
were then shown to be worth. 

It seems to me that this is peculiarly a case where that 
rule should be applied, and the careless and incomplete 
manner in which the accounts were kept by Fox & Co. 
after their receipt of the property, renders such applica- 


tion absolutely necessary in stating this account. lf can 


see no other course left to adopt, and have therefore 
credited the defendant with those five items modified in 
he mae atfntar PY ee is ene. 4 bal 2 } — 29 7 oad sla} 

the way stated, which leaves a balance due the complain 
ant of four thousand three hundred and forty-six and sev- 


enty one-hundredths dollars ($,346.70), ending with De- 


cember, 1860. 


l append hereto a statement marked Exhibit *« A.” 
p} 


which shows the account as stated: 


I. Willard Fox to Fox and Company. 


DR. ~ > 
Tu due on personal account..............--P 1,923-53 
ee ee ee ree 68,277.55 
‘ paid in settlement with creditors......... 10,971.30 


& 


By interest included in glass ac- 


= 
count improperly...........$ 7,780.80 
Damages from breakage, stained 
glass and cutting down (less 


955-52, already allowed), and 


estimated at ten per cent..... 8,443.30 ae 
Notes shown to have been col- 
ries 46s chia ies) iss I 5,000 
Paints, oils, etc...... — .« 22,00 
Ve 2: ee le ee > + Agee 
wierritt Mort@ace....6...6.5.. 2,101.0] 
Glass returned at date of settle- 
SIUC TNE 5 0 6 00 6 6 4s Meds sole hae 8 30,000 
+ as + 
“+ 76,82: ef L 
Leaving a balance due complainant........ $4,340.70 
| further find from the evidence that on the 5th day of 
. — 


November, A. D. 1875, Henry W. Fox, his wife joining, 
executed a mortgage upon 532 acres of the land included 
in the mortgage sought to be foreclosed in this proceed- 
ing, and known as the Lake Zurich farm, to secure the 


payment to one Loring Munroe, of Dunbarton county, in 


~ 


, ‘ 
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the State of New York, in six years, with interest semi- 


annually, and at the rate of seven per cent., and which is 
a subsisting lien upon said property. 

It is agreed between the counsel that the full amount 
of said loan is due from Henry VW. Fox, with interest 


from the 5th day of May last, ‘eaving due at this date 


as 
a charge upon said property of the sum of twelve thou- 
sand dollars for the principal, and four hundred and sixty- 
nine dollars for interest thereon, or a total sum of twelve 
thousand four hundred and sixty-nine dollars (S12, 169). 
All of which is respectfully submitted. 
Henry W. Bisuop, 
Master in Chancery of the Circuit Court of the United 


States, for the Northern District of Lllinors. 


1S 


Master's fees for hearing, examining, and report ;% 


aforesaid, $250. 


Dated Chicago, November 26, 1881. (Rec., 50-52. 

To this report of the master, the complainant filed ex- 
ceptions. (Rec., 56.) 

1. ‘lhe master refused to suppress the depositions of 


I. Willard Fox and Eleanor Fox. 


2. The master refused to allow $12,999.63 for glass 
shipped by Fox & Co. to I. Willard Fox between March 
26, and November 5, 1869. 


% 


3. The master disallowed $7,780.80 as interest which 
accrued before February, 1869, and did not allow interest 
since that date. 

4. The master allowed I. Willard Fox credit for $8,- 
443.30, damages for breakage, stained glass and cutting 
down, $15,000 for notes shown to have been collectible, 


$12,000 for paints, oils, etc., $1,500 for fixtures sold, 


$2,101.61 for Merritt mortgage and $30,000 for glass re- 


turned at date of settlement. 


5- The master made no allowance of $23,970.99 
against J. Willard Fox between February and December, 
1500. we 

These exceptions were immaterial, because the case 
was subsequently submitted to the court upon the plead- 
ings and evidence, as well as on the exceptions, and the 
court made findings with regard to such amounts. 

Before a decree was entered, the master was directed to 
take further evidence as to the amount due upon a mort- 
gage for $12,000, executed by Henry W. Fox to Loring 
Monroe, and also as to the value of the LaSalle street 
lot. (KRecy757, §8. ) 

On this order the master reported that the value of the 
lot was $12,500, and that the amount due upon the mort- = 
gage was $15,059. (Rec., 58, 59.) 

To this report exceptions were filed by the complainant, 
but such exceptions did not raise any question as to the 
value of the lot, or as to the amount due upon the mort- 
gage. Rec., 75; 76.) 

On the 29th dav of July, 1884, a final decree was | 
entered. (Rec., 76.) 

lt appears from this decree that the cause was heard 
upon the original bill, amended bill, answer, replications, | 
the cross-bill, answer and replication, the reports of the 


master, exceptions thereto and the evidence. 


The court found that I. Willard Fox was indebted to 
Kate W. Goodwin, the complainant in the original bill, 


as the legatee and devisee of Henry W. Fox, in the sum 


of $15,971.30; that on the 20th day of February, 1869, 


[. Willard Fox, with his wife Eleanor, conveyed tc Samuel 


wget ee 
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H. Fox the premises, describing them, known as the 


Lake Zurich farm. and also executed another deed of 
same date, conveying lot 2 in block 20 1n Bushnell’s Addi- 
tion to Chicago, known in this record asthe LaSalle street 
lot; and that both of said deeds were made to secure said 
indebtedness and were in the nature of a mortgage; the 
court further found that on the twenty-fifth day of Septem. 
ber, 1875, Samuel H. Fox conveyed the farm and lot to 
Henry W. Fox (Rec., 174-176), and that Henry W. Fox 
took the lands and lot with full knowledge of the rights and 
equities of the said I. Willard Fox, to ain the debt was 
at the same time transferred; that on the 5th day of No- 
vember, 1875, Henry W. Fox executed a deed of trust or 
mortgage to secure the payment of $12,000, borrowed 
by him from Loring Monroe, conveying the lands known 
as the Lake Zurich farm, and that there was then due on 
said mortgage $15,059., and that on the rst day of June, 
1876,Henry W. Fox died testate, bequeathing and devis- 
ing the indebtedness and the lands and lot to his wife 
Kate W. Fox, who, since the commencement of this suit, 
has married Charles S. Goodwin. The court further 
found that since the commencement of this suit, on the 
27th day of April, 1881, Kate W. Goodwin and Charles 
S. Goodwin, her husband, conveyed the LaSalle street lot 
to Sarah E. R. Smith, wife of Charles M. Smith, who 
acquired no better title or right than the said Kate W. 
Goodwin has against the said I. Willard Fox: the court 
further found that taxes had been paid on said lot to the 
amount of $565.33, which were chargeable to I. Wil- 
lard Fox. . (Kec. 77, 78.) 

At the same term an amendment was made to the de- 


cree, to be inserted after the said findings, by which 


was ordered and decreed that the first exception be sus- 
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tained as to the testimony of Eleanor Fox and, as to the 
testimony of I. Willard Fox overruled; that the second 
exception be overruled; that the third exception be sus- 
tained; that the fourth exception be sustained so far as it 
related to the item of $8,443.30, damages for breakage 


to glass; and that the finding of the master of the value 


> 


of the glass, etc., turned over to Fox & Co., by I. Willard 


Fox be modified so that the value should be fixed at the 
sum of $65,000 instead of $60,601.60, as found by the 
master; that the fifth exception be overruled and that the 
report and findings of the master, except as overruled or 
modified, stand confirmed. (Rec., 51.) 

By the remainder of the decree, after said amendment 
was made, it was ordered and decreed that I. Willard 
Fox should pay into the registry of the court for Kate 
W. Goodwin the sum cr $16,536.63, with interest at six 
per cent. by the first day of September thereafter, pro. 
vided, that the complainant, or some one for her, should 
procure a release from the Monroe mortgage; and, in de- 
fault of such payment, that I. Willard Fox and Eleanor 
Fox, and all persons claiming under them, be barred and 
foreclosed of all right or equity of redemption and the 
premises be sold according to the practice and rules of 
court. 

[Note: The $16,536.63 was made up by adding to the 
amount of $15,971.30 found to be due under the mort- 
gage, the amount of $565.33, the taxes paid on the La 
Salle street lot. | 

The decree further ordered that in case a release from 
the Monroe mortgage should not be procured by Sep- 
tember first, then I. Willard Fox might pay into the 
registry for the complainant $1,477.63 by the first day of 


November thereafter, with interest at the rate of six per 
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cent. and in default of such payment the premises should 
be sold and I. Willard Fox and his wife, barred and fore- 
closed; and in case the said I. Willard Fox should pay the 
said sum of $1,477.63 he should also save and keep 
harmless the estate of Henry W. Fox from all liability on 
the Monroe debt and should assume the payment 
thereof. 

[t was further ordered by the decree that in case pay- 
ment should be made of $16,563.63 or the sum of $r,- 
177.63, as before provided, that Kate W. Goodwin and 
Charles S. Goodwin, her husband, should convey on or 
before the first of November thereafter to I. Willard Fox, 
the Lake Zurich farm, subject to the Monroe encum- 
brance and that Sarah E. R. Smith, and Charles M. 
Smith, her husband, should convey to I. Willard Fox, his 
heirs or assigns, the La Salle street lot and in case of 
failure, the master should execute such conveyances. 
(Rec., 79:) 

The decree further provides that Mrs. Smith might pay 
into court or to I. Willard Fox, or his assigns, S1 1,500, 
with interest at six per cent. from the date of the decree 
by the fifteenth of Octobor thereafter; the said sum being 
found by the court to be the present cash value of said 
lot; and in case of such payment, Mrs. Smith was to hold 
the lot, discharged of all claim of I. Willard Fox and all per- 
sons claiming under him. (Rec., 79, 80.) 

The decree ordered all the costs to be paid by I. Wil- 
lard Fox 

On the thirteenth of January, 1885, a petition was filed 
by Eleanor Fox, from which it appears that I. Willard Fox 
died testate Au 


gust 29, 1854, leaving her as his widow 


and some children as his heirs and devisees, and that the 
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LaSalle street lot had been conveyed in his life-time to 
William C. Goudy and Louie P. McDaid. 

The petition further stated that no release had been 
procured by Mrs. Goodwin, as provided in the decree, 
and that Mrs. Smith had not paid the sum mentioned 
therein, and that there had been paid into the registry of 
tne court $1,477.63 for the said Kate W. Goodwin, as 
directed by the decree, and that deeds had not been made, 
as directed therein. (Rec., 83.) 

A decree was entered substituting the heirs of I. Wil- 
lard Fox, as parties and ordering deeds to be made by the 
master, as directed by the decree. (Rec., 85, 86.) 

Such deeds were made, approved by the court, and 
ordered to be delivered to the grantees. (Rec., 86, 87). 

Kate W. Goodwin, Charles S. Goodwin, Sarah E. R. 
Smith and Charles M. Smith, were allowed an appeal 
from the decree entered July 29, 1884. (Rec., So.) 

The main question to be considered and decided by this 
court is, as to whether the court erred in finding the 
amount of $15,971.30, as the proper amount due from I. 
Willard Fox to Kate W. Goodwin. 

In determining this question it will be necessary to de- 
termine from the evidence the debit side of the account 
between I. Willard Fox and Fox & Co., and also the 
credit side thereof. As to the first, the only question 
made by appellant’s counsel is as to the refusal to allow 
an item of $12,999.63 for glass, claimed to have been 
shipped by Fox & Co. to I. Willard Fox between March 
26th and November 5, 1869. In determining. the credit 
side of the account, the main question to be decided is as 
to the value of the goods, fixtures, notes and accounts 


transferred by I. Willard Fox to Fox & Co. February 20, 


os 
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1S69, and, in connection therewith, whether such transfer 
was in fact made or not. 

The only other question, in connection with the state- 
ment of the account, is as to interest. 

The remaining question in the case is that raised by 
counsel for the appellant Smith, in which it 1s claimed that, 
although she received a conveyarice of the LaSalle street 
lot from Mrs. Goodwin, the complainant, during the pen- 
dency of the suit, that she is not bound by the decree and 


that the court lost jurisdiction, which it had before, to re- 


quire a reconveyance of the lot to I. Willard Fox 
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‘To reach an inielligent conclusion as to the items ofthe 
account it 1s necessary to understand the business relations 
between Fox & Co., and I. Willard Fox. The complain- 
ant contends that between 1865 and 1869 Fox & 
Co., sold glass to. 1. Willard Fox in the usual course of 
business and' shipped the same from the factory in Dur- 
hamville, New York, to Chicago. ‘The defendants con- 
tend that no glass was purchased in the usual course of 
business, but that Fox & Co., sent such glass as they 
chose from the factory to Chicago to be sold by I. Willard 
Fox as an agent, and that he was not a purchaser there- 


of. 


Jt is impor‘ant, first, to consider the character and qual- 


ity of the glass shipped by Fox & Co., tol. Willard Fox. 


It will appear that the greater portion was large, double 
thick, of unsalable sizes; some of it broken and stained, 
and that much of it was damaged and surplus glass which 
could not be sold east. 

The master’s report says: 


‘“ The history and general character of their business. 


g 
which, although not appearing to me to have been strictly 
of a commission character, seemed to partake somewhat 
of that nature, Fox & Co. all along making use of I. 
Willard Fox to dispose of the goods sent him without 
such regard to the order sent them as would prevail with 
persons dealing together under different circumstances 


and relieved of their peculiar relations.” 
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‘+ It does appear to me that in view of the fact of I. 
Willard Fox having been limited in the supply sent him 
by Fox & Co., by such kinds and sizes of glass as they 
chose from time to time to ship, it could not have been 
expected of him to pay tnterest upon the necessary delay 


and vexation to which he is shown to have been subjected 


in disposing of goods selected to suit the convenience ol 
Fox & Co., and not necessarily demanded by his trade.” 

The proof is convincing that this glass was unsalable 
both by reason of its size and its damaged character; and 
that some of it had lain in Buffalo and other places for 
years. 

“ Ethan S. Fox, testifies that: the most of the glass was 
large double thick, that some of it was more or less 
stained through all these years, and was more or less 
broken, I should say ten per cent. was broken. I. Willard 


Fox was compelled zz order to dispose of the larger sized 


glass to advantage, to make arrangements for purchasing 
of other firms small sized glass. Fox & Co. would send 
[. Willard just what they pleased; or instead of fulfilling 
the orders, would send another grade of glass and sizes. 
li was therefore frequently necessary to cut this over. 
‘The idea that I got from the business was that t 


glass sent from that factory was the surplus glass. 
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“From the conduct of the business all the way thre 
during the time I was with I. Willard, I got the idea that 
his store was made the outlet for Durhamville’s large and 
refuse glass.” (Rec., 194.) 


y , ~s a . . 4 e . 
A. St. “fohn Campbell,a witness entirely disinterested, 


Deputy United States Collector of Internal Revenue, who 
was employed by I. Willard Fox as shipping clerk from 
1866 till 1869, and necessarily, from his position, knew of 


the condition and quality of the glass. He says: 
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“7 did have an opportunity to know the condition of 
the glass shipped to Mr. Fox from different parties. / 
used to receive the most of tt. 

“The glass (Durhamville) was of all sizes-——mostly big 
sizes, mixed with smaller sizes. Some of it was in fair 
condition, but @ 200d deal of it was in very bad condition. 
[t was a good deal worse than that received from Pitts- 
burgh and other places. * * * 

‘I don’t think we ever filled a large order by letter 
from the country or direct order here in town but what | 
was obliged to go out and buy smaller glass to fill the 
order, or cut down larger golass. 

a | very great proportion of § 


cy 
ham) 


lass received from Fox 
& Co. was this large stze—not that extreme large size, but 


larger than we were having orders for, or that was gen- 


—/ 


erally ordered. 


‘Qn account of the large sized glass shipped by Fox 


& Co. it was necessary, in the majority of cases, either by 
the cutting down the glass or the purchase of it from 
other parties, to have smaller sizes, in order to make sales 
and make a successful trade. 

“T knew, in a good many cases, that we did not get 
the glass that was ordered. My idea was that all the 
refuse glass that Fox & Co. could not get rid of down there, 
was sent to I. Willard Fox to get rid of to the best advan- 
tage. 

‘<] know that if I was a glass dealer and ordering glass, 
and they filled my orders in the way they did his, I would 
not buy glass of them long; it was an unusual method of 
conducting business. 

“The way in which Fox & Co. sent this glass made it 
necessary to buy outside glass. We cut down a large lot 


of double-thick and sold for single thick 7x order to get 


} [ 


rv7a of zt. ‘The loss on this would be nearly one-half. 
There was a large lot of double-thick glass sent out by 


Fox & Co. that laid here a lone time without disposal, and 


~~ 
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finally had to be cut down and arranged with Young 


Men’s Christian Association. Mr. Swift bought that 
glass. Some of the glass put in there was burned, and 


we had to cut down some double-thick to make up SIZES. 
| don’t recoll all » particulars. but we had ‘ut and 
don't recollect all the particu ars. DUt we had to cut anc 


figure, and cut and figure, to fill orders. 


‘IT should say that more of this glass was burned than 
ordinarily, there was twice as much burned as ordinarily. 
/t was burned and stained in making. You strike a 
certain light, and it looks like a rainbow on the glass, 
smoky, burned and of all colors. 
glass, is this: ef was szzes they 


could not dispose of anywhere else, and sent out to 1. Willard 


‘What I mean by refuse 


fox to get rid of. ‘They were odd sizes and sizes that 
we had no call for here; they sent us 14x15, or 9xI5 and 
Qx14, when we wanted 9x12 and gx1I3 glass every day 
ordered; after ordering we would have to cut these 9x15 
down, cut off an inch or two right straight along at a loss. 

«] know that certain shipments from Fox & Co. to I. 
Willard Fox were there when I went there, and they 
moved them over to Washington street; do not know 
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how long they had been there; some of it was there 


when I went away. We never did sell it; it was there in 
stock. It was of the character of glass above described, 
odd sizes. 

‘“ From my connection with the store, and Mr. Fox re- 


ceiving it, and the business generally, 7¢ /ooked to me as 


wf this store here belonged to them down there, and they 
would send stuff~ up here for ther brother to vet rvd 
(Ree, ye} 270. BF, 227 
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W. G. Lewis, a reputable business man, says: 

‘“ Henry W. Fox was here representing Fox & Co., 
and was a partner. ‘The firm consisted of Henry W. and 
Samuel. This was the time I. Willard was moved to 
Washington street. I know that in trying to get rid of 
the glass ]. Willard offered it all around to dealers. Henry 
said he would turn this glass—send it over to Willard. | 
cannot say what their private arrangements were, but my 
impression was that this heavy glass was being shipped 
to I. Willard on commission to sell for them; that he was 
disposing of their glass, therr large sizes and damaged and 
surplus glass. 

‘The whole idea of the trade was that the surplus glass 
of Fox & Co. was shipped to I. Willard here.” (Rec., 
279.) 200. 2Fy 

Charles W. Feed, a salesman employed by I. Willard 
Fox between 1865 and 1869, says: 

‘| have some knowledge of the character of the glass 


that Mr. Fox received from Fox & Co.: a great deal of 


the goods he received was burnt; the effect of such glass 
was that it would have to be cut down or thrown away. 


“T knew the cutter was cutting it down almost all the 
time. 

‘“T knew the conduct of the business. I knew that 
glass was shipped to I. W. Fox wthout detnge ordered. 
They sent him strange and unusual sizes; this would ne- 
cessitate cutting down and repacking. 

‘‘T remember there was a large stock on hand; there 
was a large amount of glass shipped’ from the store on 
Lake street to Washington street; a good many thousand 
boxes; a great deal of it was double-thick and single; all 


odd sizes, too. TZhzs was a surplus of unsalable stock that 
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had accumulated on account of being odd sizes and odd 
numbers. This large stock accumulated on account of 
the defects named. ‘They (Fox & Co.) shipped him odd 
sizes not ordered. 

‘¢T know that glass has been shipped from Durham- 
ville, and received here that was never ordered. It 
was never on the order book. I sometimes looked over 
the order book. I knew what kind of glass was ordered. 
Mr. Fox ordered glass to meet his sales. //e wotld have 
been a lunatic to order such glass as came. 

‘¢T., Willard tried faithfully to sell the glass. I would 
call the whole stock a stock of odd sizes—a refuse stock. 
My knowledge of the glass is made up from inspection 
with John Campbell, Charley Pratt, and my knowledge 
during those years.” (Rec., 290.) 277, 276, 

Nathan S. Lepper says: 

“One of the qualities of Durhamville glass was its 
thinness; it was also discolored and lable to break in 
boxes on account of its thinness, and @ great deal was 
broken. “Vhe Durhamville glass was worth ten per cent. 
less than glass generally. 


«The double-thick glass was never up to the standard 


of ordinarv glass of that character. I remember that Mr. 


Fox carried a large stock of that double-thick glass in his 
store. Don’t know how long he had it on hand, but | 
saw it in his store on Washington street, @ /arge stock of 
largest size glass. 

* T want to say,:that the Durhamville glass was so bad 
that it had a bad reputation; the reputation of the glass 
was such that no one would buy it unless they couldn't 
get any other. 

‘7 remember when Mr. Fox did not have the size | 
wanted, he would cut down glass for me in order to make 


sale to. me.” (Kec., 390.) BOS, 
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Edward Kerr. who has been connected with the 
firm of Alston Manufacturing Company for many years, 
says: 

“| have known the Durhamville glass for twenty years. 
[ have known it since I. Willard Fox commenced selling 
itin Chicago. It was in 1865 that he commenced selling 
for Fox & Co. I never remembered to buy that glass, 
except when glass was very scarce, because it was not 
good glass; because it was sent here, as I understand 
well, they (Fox & Co.) sent on the odd sizes to sell here, 
that is all. There is a part of this hearsay, and a part of 


it not 


a part, I know. / know the glass was bad gtass. 
I know Mr. Fox had a large amount of the double-thick 
and very large sizes, and was trying to sell it. 

« Mr. Fox did all he could to sell that glass, and did 
sell as much as he could. ‘The difference between this 
glass that Fox was selling and ordinary glass, was fifteen 
to twenty per cent. Some wouldn't have it at all. 

‘<The glass had obtained a bad reputation, and had it 
when Fox was selling it. 

«“ T have heard him (Sam. H. Fox) say, ‘hat he sent oul 
large sizes, etc., to 1. Willard to sell. Vt there wasa_ bill 
of $100,000, I would strike off from $15,000 to $20,000.” 
[Rec,, 309.) 3/2. 

Robert B. Merritt, the book-keener of I. Willard Fox, 
says: 

‘¢ | was at that time posted in price of glass and quality. 
I. Willard Fox’s business was so arranged and conducted 
in Chicago as to operate as an outlet and means of working 
off the large size and refuse glass of Fox & Co., of Dur- 


‘lass that did not find a readv market in 


hamville. The gl 


the east. 
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«“ The memoranda of glass wanted was seldom filled as 
sent for. J. Willard was compelled to cut down glass to 
size ordered. 

“Thad no special conversation with Samuel H. Fox 
regarding the opportunities that he had through I. Wil- 
lard of working off this refuse glass at large profits, dz/ 
a general conversation with Samuel H. and Henry Fox in 
relation to the same. 

+]. Willard was running the business as an outlet for 
the sale and eztfroductzon throughout the north-west, west 
and south-west, for glass, of Fox & Co.” (Rec., 32% 
326. ) 

Benjamin V. Page says: 

« My recollection is, that from 1865 to 1868, I. Willard 
was not selling other glass toany great extent. My re- 
collection would be that the Durhamville glass he re- 
ceived was of extrenie large sizes, or of unsalably small 
sezes, and that at times he had glass of ordinary sizes from 
other factories. From ¢he peculiar sizes of the glass he 


received here, I always supposed he was acting as agent 


for them. Do not think any man would make purchases 
of the kind cf glass they were sending, except at very low 
prices.” (Rec., 367.) 

An element which 1s another step toward the conclu- 
sion arrived at by the master, is the manner of conducting 
the business. 

It seems that the firm of Fox & Co., having on hand a 
large stock of odds and ends, mostly large sized, double- 
thick, and damaged glass, left over after the war, and 
being unable to sell it east, one of the partners came west 
in 1865, and tried to sell it, and finally turned it over to I. 


Willard to sell, and do the best that he could with it. 
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From this initial point started the glass business between 
I. Willard and Fox & Co. 

Subsequently, Fox & Co., discovering the surplus, 
damaged and unsalable glass was being turned into 
money, sent on large quantities to J. Willard, but sending 
such as they chose, and not consulting the wishes of I. 
Willard or his orders. 

The letters written by I. Willard during these years, 
show that no attention, seemingly, was given to his re- 
quests or orders; in nearly every letter he complains of 
the way they treat his orders. 

Two letters may be called attention to here as a sample 
of the remainder. 

see letters Nos. 16, 21, 22, 23, 27, 30, 32, 34, 36, 37; 
43, 50, 57, 59, 79, 88, 92,; (Rec., 419 to 427.) 

The letter of Febuary 27, 1866, says: 

They sent him glass he did not order, and specifies i; 
says, ‘“‘ would it not be better for you and me to send me a 
few boxes each of the stze 1 ordered, than to cut all one 
size. You send me large sizes, but no small; you ought 
to know I cannot keep up my trade in that way,” etc. 


(Rec., 420. ) 


The following letter is to the same effect: 

May 22, 1866. Complains of their shipping a large 
lot from Buffalo of odds and ends; says he is disgusted 
with this treatment. Says: “Am at heavy expense /ryzng 
to sell your glass, &c., for your benefit, &c., and you do not 
send me ¢he sezes J want. Complains bitterly that his 
orders are not filled.” (Rec., 421.) 

Looking at the method of business pursued, as made ap- 


parent by the light which these letters throw upon it, and 


_- 
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no one can believe that the glass, sent under such circum- 
stances, was the subject of ordinary sale and purchase. 
The mind is irresistibly led to the opposite conclusion, 
viz., that the glass was sent in order that it might be 
‘“ worked off ” by I. Willard, as best he could, and was 
in the nature of a commission business. 
Lhe positive testimony proves it to have been a commis- 


s7on business. 


Robert B. Merritt, the book-keeper, had peculiar op- 
| | I 


portunities for ascertaining the character of the business, 
and his evidence is entitled to great weight for this reason. 
He says: 

“(Q. What, in fact was the nature of the business: 
was it a sale, or on commission? 


“A. On commusston.” (Rec., 352.) 


He had stated, as we have seen, in his former deposi- 
tion, that I. Willard’s business was a mere outlet for the 
surplus glass of Fox & Co. 

W. G. Lewis says: 

‘¢ My impression was that this heavy glass was being 
shipped to I. Willard Fox on commission, to sell for them; 
that he was disposing of their glass, these large sizes and 
damaged and surplus glass. 

“They (Fox & Co.) gave me to understand that this 
glass, which they shipped out, was therr own and not 1. 
Willard Fox's. 

“ T was told that he was selling for them, by Fox & Co., 
and by himself. 

- «JT am certain that one of the firm did state to me that 
they were shipping large amounts of glass to I. Willard 


to sell jor them. Henry was out frequently. 


4d 

‘¢ This conversation was about the time that Willard was 
2 Washington street. 

“1 know I talked with Henry about the general bust- 
ness when he was having Willard act here for him, sell- 
ing glass, whether it would not have been better for him 
not to be represented here at all, but to do his own sell- 
ing, etc.; that it would hurt Fox & Co. to have it known 
that another party was selling their glass, having head- 
quarters here for them. //fe satd he had got to sell his 
glass somehow, and he was going to try that method.” 
(Rec., 280, 283, 284, 285.) 

Charles W. Reed says: 

‘T never understood I. Willard was doing business in 
a different way on Washington street from what he did 
on Lake street. I don’t know of any change. I never 


glass was bought from the Durham- 


understood that any 
ville works. I] understood it was sold on commission.” 


(Rec.. 296, ‘ie 

Nathan S. Lepper says: 

‘“T never knew that Mr. Fox had other glass than Dur- 
hamville glass, and the glass I saw at the store was Dur- 
hamville, and Mr. Fox was making special efforts to sell it 
as agent, or something to that effect, to get rid of it.” 
(Rec., 306.) 

Edward Kerr says: 

«It was in 1865 he commenced selling for Fox & Co. 

* Well, they (Fox & Co.) sent on odd sizes to 
sell here, that is all. ‘There isa part of this hearsay, and 
a part I knew. 

“JT have heard him (Sam H. Fox) say that he sent out 


large sizes, etc., to I. Willard to sell; he said he had a lot 


ap 
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of double size that he would send out, and if I wanted 
them I should go into their store and get some of them; 
he said this to me personally.” (Rec., 310-312.) 

George S. House says Samuel H. Fox (February, 
1569) claimed that he, or ¢he firm of Fox & Co.; owned 
the glass. (Rec., 315.) 

Samuel A. French says he ‘*‘ understood from Samuel 
H. Fox that I. Willard Fox was handling this glass as 
agent, on commission, here in Chicago, and that was the 
way the business had always run; that was the substance 
of what they stated to me, both Samuel and Henry. 

«The statement of Samuel H. Fox, made to me, that 
he had been shipping glass on commission, is not the only 
thing Iam able to state: that was the general result of 
the conversation we had from time to time, viz: that he 
glass on commission.” 


(S. H. Fox) had been shipping 


(Rec., 318-321.) 

Ethan S. Fox testifies: 

“In other words, they would send I. Willard just what 
they pleased, or, at least, instead of fulfilling the orders, 
they would send another grade of glass and sizes. 

«From the conduct of the business all the way through 
during the time I was with I. Willard I got the idea that 
his store was made an outlet for Durhamville large and 
refuse glass.” (Rec., 198.) 

A. St. John Campbell Says: 

+‘ From my connection with the store and Mr. Fox re- 
ceiving it (glass), and the business generally, it looked to 
me as though this store here belonged to them down 
there, and they would send this stuff up here for their 
brother to get rid of. 

‘“T know that if I was a glass dealer and ordering 

I 


glass, and they filled my orders the way they did his, 
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would not buy glass of them long; it was an unusual 
method of conducting the business.” (Rec., 212, 213.) 

The evidence of Mr. Campbell and Ethan S. Fox can- 
not be explained on any other hypothesis than that this 
glass shipped to I. Willard Fox continued to be the prop- 
erty of Fox & Co., and that the business conducted in 
Chicago was in fact being carried on by Fox & Co. as 
an outlet for their surplus, refuse and unsalable glass, and 
that J. Willard Fox was merely acting for them as agent 


for selling their glass in the nature of a commission. 
I. Willard Fox says: 


“« The « 


glass they sent me was to be sold on commission, 


and notsold to me. ‘The glass was theirs, and they could 
take it at any time they chose. I was merely acting as 
agent for them, selling their glass on commission—under 
their instructions at all times—and as fast as I got the 
money I sent it tothem. I worked at their business all 
the time, and I tried to work off their glass for their ad- 
vantage. In pursuance of the agreement to sell for them 
on commission, Fox & Co. had no right to make any 
charge against me for this glass; they merely had a right 
to keep an account against me where the glass is going; | 
had to do that myself. He (S. H. Fox) took possession 
of the store as his own, because he claimed he had glass 
in there and the like. He claimed that the glass was his, 
and he had a right to do with it as he chose. I always 
sold upon commission; it was so understood by him from 
first to last. (Rec., 235, 248, 344, 346. ) 

“ T told Samuel | would take the glass at five per cent. 
commission, and he be at all the expense, or take a dis- 
count as a commission from time to time, as we could 


agree upon, I don’t know as you understand (repeats). 
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« "That is what we agreed—he still owning the glass- 
and I would pay expenses. He agreed to this discount 
proposition, instead of five per cent. They -sent me this 
large glass, and the like of that they sent on, and I was 
to keep account of any breakage or any cutting down, or 
the like of that, because there was so much of it; they 
had a large lot on hand for a long time, and I was to 
charge it up to them; that 1s the agreement we made. 
One of these conversations was when the large glass was 
shipped. It was in front of the old house that Henry lived 
in at the ttme. They wanted me to take it at a certain 
discount, and I wouldn’t do it. Referring to the book as 
to the time when the glass was shipped, said this conver- 
sation was about September 21, 1865. ‘The specific dis- 
count fixed on at that time was about sixty off from the 
wholesale list of that specific lot. The other glass shipped, 
some of it was forty and some of it was fifty off. We had to 
make a discount the way the glass was selling. I was to 
have it a little less, and I agreed to pay the expenses as 
we agreed upon from time to time, and so the discount 
was made. The expenses were freight, storage and other 
expenses to sell the stock. from that time down to 1869 
there was no change as to the way of selling, except the 


Pa) 


discount. ‘There was no time when I purchased glass 
from them on my own account to be sold. They agreed 
to let me have all breakages, for cutting 1t down and rub- 
bing it, and all such things. The whole thing was talked 


over between us as to the necessity of having /hzs big 


glass cut down and disposed of as best we could, as it was 


not marketable.” (Rec., 331-3.) 


Benjamin V. Page says: 
‘* From the peculiar sizes of the glass he received here, 
| always supposed, as I recollect it now, that he was act- 


ing as agent for them. 
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¢« After I. Willard was closed up (February, 1869), 
Samuel Fox tried to sell us that glass. My recollection is 
that we finally did buy what was left some time after- 
wards. That was some months—a long time after. It 
was a fow price we paid for tt—unsalable sizes. (Rec., 
367, 368. ) 

« My recollection is that after 7 Willard was shut up 
by the sheriff, Sam Fox came here and endeavored to dis- 
pose of the stock of glass, and think he did sell considerable 
of it before he went away. The store was opened some 
lime after that. J don’t remember who was running it.” 
(Rec., 372.) 

The testimony of Robt. W. Smith, an attorney and 
counselor at the bar, and who represented certain credi- 
tors of I. Willard Fox, is aiso to the effect that Sam H. 
Fox, for Fox & Co., asserted that they owned the glass on 
hand tn the store in February, 1869. He says: 

“In the interview with Samuel H. and I. Willard Fox 
(February, 1869), I recollect very distinctly that Samuel 
H. Fox claimed that I. Willard Fox was not able to pay 
my clients, and gave as a reason why [. Willard was not 
able to pay, that the stock of glass then on hand in the 
store belonged to him, Samuel H., and not to I. Willard 
Fox, or that it did not belone to 1. Willard Fox, but be 
longed te Samuel H. and somebody else. { Rec., 360.) 

‘“] think the inference from Samuel H. Fox’s action 
was that the glass, having been levied on by the First 
National Bank, that he was trying to rescue his own 
property from the complication in which it was placed; I 
mean that his acts were consistent with that idea.” (Rec., 


305.) 


The letters show it was a commission business. 
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The first item in the glass account is May 25, 1865, and 
the first letter after this is dated June 26, 1865, and seems 
to be an acknowledgment of the receipt of this glass. In 
the letter he says: 

‘¢Glass arrived in bad condition. fflad you rather / 
would buy the glass of you and pay all expense, or will 
you do sor If you make me fifty off, I will rent a store. 
If you accept will send $5,000, and balance @s soon as 
sold.” (Rec., 417.) 

This shows conclusively that the business degan as a 
commission business, and there is nothing to show any 
change, but much to the contrary. 

The letters of I. Willard Fox, taken together, establish 
that the glass was sent on commission, and not sold to I. 
Willard. It is true; that some isolated expressions can be 
found in them, that standing alone, might lead to an op- 
posite conclusion, but these letters are to be read in the 
light of the whole transaction, as shown by the evidence, 


as well as the character of the transaction, as shown by 


the letters themselves. 


16. 


January 31, 1866. This letter says: ‘ Can you fill all 
the orders? I hope you will not keep me 7x suspense. I 
must and will have all the glass I can sell. Am compelled 
to do a large business at so small a commission in order to 
pay expenses. How many boxes can [depend on? The 
sooner you get glass here the sooner you will get your 


money.” (Rec., 418.) 


IO. 


December 20, 1865. Says: “ Get off all the glass 


you can this wintery. You must not charge me any more 
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than the understanding, which was 60 off, etc. I do not 
want to sell it and lose for the sake of selling. / did nol 
make conimssion on first shipments.” (Rec., 418.) 

An examination of these letters will be sufficient of 
themselves to convince the mind that this glass was not 
sold to I. Willard Fox. 

The only evidence opposed to that shown sara, relat- 
ing to the character of the business is that of Samuel H. 
Fox—and his evidence, when analyzed, is fosstrvely con- 
tradictory. 


Samuel H. Fox, says: his second deposition. 
« All the glass I sent.I. Willard, after Sanuary 7, 1866, 
was sold to him; prior to that time most of the glass sent 


to him was to be sold on commission.” (Rec., 97.) 
He contradicts this statement in his ¢Azrd deposition. 
He says: 
“ Jt was never a box of it sent on commusston. If itthad 


been on commission, I would have charged him intérest 


on it. We would not have been entitled to, for glass on 
hand; zot a box was on commission. {tam sure of it until 
1871, after the store was given up, from 1871 to 1874, he 
sold on commission. 

‘“ There was no arrangement between I. Willard Fox 
and us for /ettenge him have glass on commission before 
February, 1869. The arrangement with I. Willard Fox 
was during the period named (1865 and 1869) @o sell him 
the olass and transfer the title to him. 

« There was no change made in the procedure of 
things from the time he commenced until he closed.” (Rec., 
iI9, 149.) 


The evidence of Samuel H. Fox, if consistent with 
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itself, could not avail complainant to overturn the mass of 
evidence introduced by the defendant upon this question, 
but when Samuel H. Fox says it was sent on commission 
at first and then sold after a certain date in one deposition, 
and then in his last deposition swears that not a box was 
sent on commission before 1869 and there was no change 
mn the bustness during this period, we are at liberty to 
infer that his evidence is not of the most reliable character. 

Another question of importance before considering the 
items of the account, is as to whether or not the glass be- 
longing to Fox & Co., as well as the stock, notes and ac- 
counts belonging to I. Willard Fox, were delivered to 
Fox & Co. after making the agreement of February 20, 
1860. 

It being proved that the glass received from Fox & Co. 
by I. Willard Fox was for sale upon commission, it would 
follow that all of such glass in the store when I. Willard 
Fox failed in February, 1869, was the property of Fox & 
Co., and they were entitled to the possession thereof. 

The agreement of February 20, 1869, shows that all of 
the goods in the store belonging to I. Willard Fox, together 
with the fixtures, notes and accounts, were sold and as- 
signed by him to Samuel H. Fox, in trust, and as security 
to be by him converted into money and the proceeds ap- 
plied to the payment of the indebtedness mentioned 
therein. If such agreement means what it says, the pos- 
session of said property so assigned would have been de- 
livered to Samuel H. Fox for his firm. The presumption 
is that it was so done. 


It is contended, however, that by some verbal arrange- 
ment subsequent to the making of the written contract, I. 


Willard Fox was to continue his business, and did so 
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until the following December. There is no evidence 
whatever to sustain this contention on the part of the ap- 
pellant, except the testimony of Samuel H. Fox. All of 
the evidence in the case is to the contrary and to the 
effect that Samuel H. Fox took possession of the pro- 
perty, placed in control Ethan S. Fox, and that the busi- 
ness was conducted for the benefit of Fox & Co. from 
February 20, 1869, until December of that year, when 
the remainder of the fixtures and stock were sold out by 


a. 


Samuel H. Fox. 

The proof that Fox & Co. took possession of the stock 
and conducted the business after February, 1569, is clear 
and convincing. 

Ethan S. Fox says: 

‘¢ do remember the occasion when his store was closed 
in 1869, and that S. H,. Fox came here in February, 
1869, or thereabouts, avd took charge of the store. Ll was 
collector for him, and helped make out the accounts. 
Samuel H. assisted in making sales after he took posses- 
sion, and finally Page & Sprague bought him out. /x the 
mnterval we had sold goods out. 1 don’t know how much 
goods we thus sold. Some bills made to dealers were 
considerable. / did make collections due tol.Willard Fox, 
and paid the money to Samuel f/. From that time, in 
February, 1869, Samuel H. did appear to control and di- 
rect matters. 

“ The goods received after February were not billed to 
1. Willard Fox.” (Rec., 199, 200, 201, 209, 249, 404.) 

This positive testimony of Ethan S. Fox, the uncle of 
Samuel H., and who was placed in charge of the store, is 
of vital consequence. 


He, as is observed, collected money, and paid it to 


wf 
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Samuel H. Fox, and Samuel H. assisted in selling the 
coods. This evidence is utterly inconsistent with the 
notion of complainant’s counsel that I. Willard Fox had 
control of the store after February, 1869. 

A. St. John Campbell 1s equally positive in his testi- 
mony, and he was in a position to know the facts. He 
says: 

‘ T recollect that Samuel Hi. Fox took possession of the 
Washington street store some time during 1869; when 
Samuel H. Fox took possession, he took right hold as 
though he was proprietor. I did not have much to say 
to him. I was outside, attending shop, etc., avd my spe- 
cial instructions, old Mr. Fox used to come and give me; 
that ts from Ethan S. Fox. 

«Mr. Samuel Fox, I suppose, gave general instructions 
at that time. fe was behind the desk, and sitting there as 


though he was bossins 


g the job. They were consulting 

with him.” (Rec., 213, 214.) 

Robert B. Merritt, the book-keeper, who was also in a 
position to know the facts, says: | 

‘T remember when Samuel H. Fox took possession of 
the store, 94 Washington street, in February, 1869. | 
was employed at that time as book-keeper and cashier. 

¢ Samuel H. Fox when he took possession had entire 
control of the stock and fixtures of the store at 94 Wash- 
ington street; my means of knowing 7s ¢hat he placed E£. 
S. Fox in charge of the cash and books and collections, and 
control of the outstanding accounts, and Ek. S. Fox im the 
name of Samuel (1. fox, gave direcitons in the store. 

«7. Willard Fox did not have the management or 
charge of the business after the time of the levy by the 


First National Bank on the stock. Ethan S. Fox had 
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x for Samuel H. Fox and Fox & Co., under 
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charge, acting 
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orders of Samuel H. Fox for Fox & Co. Money was col- 


fer. JS think there was a bank account kept by kk. S. Fox 
7 the name of Fox & Co. Iam pretty positive as to the 
same. &than S. Fox had charge of the bank account. 

‘Samuel H. Fox sold the store fixtures; he told me so 
himself. 

‘7, Willard Fox had no control of the store after it was 
levied on; he merely advised and consulted with E. S. 
Fox, who was placed in charge by Samuel H. Fox.” 
(Rec., 324-8.) 

George S. House says: 

«Samuel H. Fox for himself and his brother east took 
possession after [. Willard went out after February, 
1869. My recollection is that Samuel H. Fox paid the 
vent of the store through his agent. Samuel Hl. Fox put 
mnto possession an elderly gentleman, called him uncle, to 
manage affairs. His name was Fox.” (Rec., 314.) 

Charles W. Reed says: 

“T knew Fox (S. H.) took possession of the store in 
1869, and he put in charge Ethan Fox; I saw him in 
possession; [. Willard had nothing to do with it, he had 
no control after uncle Ethan was appointed. I saw Sam- 
uel H. Fox and Merritt frequently writing at the books. 

Merritt still remained bookkeeper after Samuel H. 
Fox put Ethan in in 1869. I heard Samuel H. say 
Ethan had charge for him. When we wanted any money 


we would go to Uncle Ethan for it.” (Rec., 293-299.) 
[ Willard Fox says: 


«“ He (S. H. Fox) took possession of the store as his 
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own, because he claimed he had glass in there, and the 
like; he claimed the glass was his, and he had a right to 
do with it as he chose. He wanted to keep the store up, 
so as to have a sort of outlet for his goods, provided it 
would pay him, but if it didn’t, then it was another thing. 
That was his idea. When we came to carry it out, Uncle 
Ethan wrote him, and I wrote him, that the thing was 
not paying.” (Rec., 345-) 2&7, 

Besides this positive evidence, Ben}. V. Page says: 

“« After 7. Wellard was closed up, Samuel Fox offered to 
sell us that glass.’ (Rec., 368.) 

“ And think he did sell considerable of it before he went 


away.” (Rec., 369. 


ae 


‘Qn purchasing the remais of the stock in 1869 
(December) I think the invoice was, « Bought of Fox & 
Co.” ” (Ree, 370.) 

Robt. W. Smith says, referring to the time of the clos- 
ing of the store in February, 1869: 

«Samuel H. Fox claimed that I. Willard was not able 
to pay; that the stock of glass thenon hand * = * * 
did not belong to I. Willard, but belonged to Samuel H. 
and somebody else.” (Rec., 360.) 

The glass sent by Fox & Co. after February, 1869, 


was not sent to I. Willard, du¢ to S. 77. Fox. 
flec, YO, SSA. GSS, ZEYF, (J7—- 299 
Against this mass of positive evidence, as well as the 


circumstantial evidence shown, there is optosed the testt- 
mony of Samuel Hl. Fox alone. He says: 

‘| did not take possession of the store in February, 
1869; I did not take possession at all; the sheriff closed 
it up; when I came here in 1869 I assumed $10,000. | 
did virtually take possession for a little while. 1 did not 


put Ethan S. Fox in there; I have no knowledge of put- 
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ting him in charge; / wow’? swear to et. If I did, it has 
escaped my memory. I did not give him control during 
my absence; I was absent but a little while; then Willard 
went on with his business in his own name.” (Rec, 148, 
[ 409. ) 

It isto be observed that this testimony is contradictory 
and unsatisfactory, and is overborne by testimony that 
leaves no doubt of the fact that Fox & Co. took posses- 
sion of this store in February, 1869, and sold the goods 
and collected accounts. 

It being shown that Fox & Co., in February, 1869, 
took possession, they must be held to an accounting for 
the value of this stock at that date. The amount taken 
back by them, upon every principle of fair dealing and 
equity, ought to satisfy pro fanto the glass account, and 
the value of the other goods, fixtures, notes and accounts 
credited. 

In another part of this argument we shall show to the 
court the evidence, that is uncontradicted, as to the value 


of the goods cn hand when Fox & Co. took possession. 
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THE DEBIT SIDE OF THE ACCOUNT. 

The agreement of February 20, 1869, recites, that $70,- 
ooo was due from I. Willard Fox to Fox & Co. The 
instrument is under seal, and the counsel for appellants 
contend that the parties are concluded as to the amount of 
the indebtedness then existing, and that I. Willard Fox is 
estopped, so that he cannot show the true amount to be 
less. 3 

There is no proof of a settlement at that time. I. Wil- 
lard Fox testifies that there was no account stated or 
amount agreed upon, but.on the contrary he denied any 
indebtedness whatever, and gave the obligation and deeds 
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to secure whatever might be ascertained to be due on a 
future adjustment, and the advances thereafter to be 
made. (Rec., 238, 239, 242.) 

The only account used at the time was one prepared by 
Merritt, the book-keeper, as stated by Samuel H. Fox, 
(Rec., 98); I. Willard Fox, (Rec., 239), and Merritt, 
(Rec., 111). This account is attached to the first deposi- 
tion of Merritt. (Rec., 114.) 

This is not a complete statement of account. It begins 
with a balance of $41,991.87, and adding other items of 
debit and credit, it shows a balance of $68,277.58, to 
which is added a balance of $1,923.53 from a private 
account, which makes a total of $70,201.30. 

The first deposition of Samuel H. Fox claims the 
amount named in the agreement of February 20, 1869, 
$70,000, and in addition $10,971.30 paid to creditors, and 


$12,999.60 for glass furnished between February 20, 
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1869, and December of that year, making a total of $95,- 


594.43. 

The second deposition of Samuel H. Fox has attached 
exhibits taken from books, which were intended to show 
the amount of indebtedness when the agreement of Feb- 
ruary 20, 186g, was entered into. The exhibit, as it ap- 
pears in the record, is imperfect, and the balance does 
not correspond with what the witness says it is. He 
places the amount at $70,818.68, while the end of the 
exhibit gives the amount as $72,372. (Rec., 99, 108.) 

The books of Fox & Co., from which the exhibit pur- 
ports to come, corresponds down to the last 1tem of the 
exhibit (Rec., 403, 404), and then contains additional 
items, which shows a final balance of $68,277. (Rec., 404.) 
This amount agrees exactly with the balance on the Mer- 
ritt exhibit. (Rec., 404.) 

There is evidently a mistake in copying or printing the 
exhibit to the deposition of Samuel H. Fox. There has 
been no dispute or contention as to the balance shown by 
entries upon the books of Fox & Co., and it is conceded, 
as I understand it, to be $68,277.68, and that of the priv- 
ate account to be $1,923.53. 

Two questions are raised; fist, as to whether there 
was an account stated, and a balance fixed so as to draw 
interest; and second, whether the agreement is an estoppel 
as to the amount due upon the parties. The first is a 
question of fact, the second one of law. 

If there was a large quantity of glass belonging to Fox 
& Co. in the store when the agreement was made, which 
they were entitled to take from the possession of I. Wil- 
lard Fox, as I have heretofore demonstrated, it could not 
be that I. Willard Fox would give his bond or note for 


the value of that glass. The balance upon the books of 
Fox & Co., approximating $70,000, included all such 
glass. The evidence shows that that was of the value of 
many thousand dollars, at least $30,000. It would be 
contrary to all business experience that, in a settlement to 
be made between the parties, such property would be 
treated as so much money. 

In the second deposition of Samuel H. Fox, who is 
practically the complainant in this case, the effort to re- 
cover $70,000, relying upon the agreement as evidence, 
seems to have been abandoned. The complainant pro- 
ceeded to prove by him the amount due, independent of 
such contract. The same course was pursued in taking 
the deposition of Merritt immediately thereafter to prove 
the statement of account from the books. (Rec., 96, 110.) 

I. Willard Fox testifies that. there was no settlement 


made by which a balance of $41,991.87 was found due to 


™ 
Fox & Co. August 1, 1867, (Rec., 238), and that the ex- 
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hibit attached to Merritt’s deposition was prepared by 
him and Samuel H. Fox (Rec., 239); he denies that he 
was indebted to Fox & Co. for the balance shown on that 
exhibit as $68,277.58 (Rec., 242); that was the state- 
ment prepared by Samuel H. Fox to show the creditors. 
(Ibid.) 252,255, 266,277, fée-34L, 

Merritt says in his first deposition that I. Willard Fox’s 
books showed his indebtedness according to that exhibit, 
and that such account was made up from invoices ren- 
dered. (Rec., 111, 113.) In his second deposition he 
states that the account prepared by him and attached to 
the first deposiuon was not assented to by J. Willard Fox, 
and says: 


‘“ Tt was copied off by me from the books of I. Willard 
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Fox, but as to representing the true indebtedness of I. 
Willard Fox to Fox & Co., of Durhamville, it does not.” 
(Rec., 329.) 

In the third deposition of Merritt he states that it was 
not the intention of such exhibit to show the true indebt- 
edness of I. Willard Fox to Fox & Co., as he understood 
it; that it was not said to him by either of the parties 
personally, but that a man in his position of book-keeper 
and cashier knew, or could assume, for what reason 
those accounts were entered. He knew of his own 
knowledge and was perfectly satisfied why they were 
there. (Rec., 350.) 

Robert Smith testifies to a conversation about the 
agreement, in which it was claimed by I. Willard Fox to 
Samuel H. that nothing was in fact due, and protested 
against signing it. (Rec., 361, 362.) 

To same effect is testimony of House. (Aec., 314.) 

The conclusion is irresistible from all the evidence in 
the case that there was no balance fixed by the agreement 
so as to draw interest, and that it was not the intention in 
executing the agreement to secure any stipulated sum, 
but only such amount as might be ascertained upona fair 
settlement between the parties, and for the future advances 
contemplated by the agreement. ‘There is no evidence of 
an examination of accounts or a regular settlement be- 
tween the parties. 

The item of 312,999.09. 

The contention is by the appellants that this item should 
be added to the indebtedness of I. Willard Fox and that 


the court below erred in omitting to do so. 


It is admitted that glass, the bills of which amount to 


that sum, were shipped from Durhamville to Chicago be- 
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tween February 20, and December, 1869, and put in the 
store with the other goods; but it is denied that the same 
constitutes a proper charge against [. Willard Fox. 

| have already shown that the entire stock of goods 
was turned over to Fox & Co. by I. Willard Fox when 
the agreement was made, and the deeds executed in 
February, 1869; that Ethan S. Fox was placed in charge 
as the agent of Fox & Co. If so, the glass in question 
could not have been chargeable to I. Willard Fox, but was 
sent by Fox & Co. to fill up a stock already in their pos- 
session. ‘There would be no reason whatever why it 
should be sent to or paid for by I. Willard Fox. 

Merritt testified that this glass, when received at Chi- 


cago had the letter “ F ” in a diamond, instead of «I. W. 
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F., Chicago,” as the glass which had come before that 
time had always been marked. (Rec., 352.) 2 ¢7. 

[. Willard Fox denies that he ordered or received any 
such glass, or that he was conducting the business. Zc, 2 

The books of [. Willard Fox were burnedin the great 
fire of 1871, but, on the application of the defendants, the 
books of Fox & Co. were produced and put in evidence 
before the master. It appeared that there were certain 
books, called shipping books, or glass books, in which 
was entered the bills of all’ glass shipped by them, and 
that the account of shipments to I. Willard Fox com- 
menced May 22, 1365, and continued until November 21, 
1868, when the last shipment was made. (Rec., 406 
410. } 

The same shipping-book showed an account of ship- 
ments, the first March 23, 1869, and continuing in that 
year. (Rec., 404.) The account first mentioned, of ship- 
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ments to I. Willard Fox, was headed, “1. W. Fox, Chi- 
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cago,” while the other account of shipments in 1869 was 
headed, “ Memorandum of glass sent to S. H. Fox, Chi- 
cago.” (Rec., 404.) 

It is very clear, from this testimony, that the court 
properly refused to charge the $12,999.69 to I. Willard 
Fox. The only testimony to the contrary is that of Sam- 
uel H. Fox himself. (Rec., 92.) 

The mortgage and interest amounting to 321,387.50. 

Counsel for appellants claim that if the agreement does 
not conclude the parties as tothe amount due, the com- 
plainant should have had allowed a $15,000 mortgage, 
with interest thereon, amounting to $21,387.50. 

The answer is, frs¢: that the bill makes no claim of 
any such indebtedness either in the original or any amend- 
ment thereto. The original bill started out with claiming 
the $70,000; the amended bill undertakes to claim 
amounts due irrespective of that agreement. ‘There is 
nothing in the record to show that such amount was 
claimed before the master, or upon the final hearing in 
court. There being no issue in regard to that sum, it 
could not now be presented as ground for reversing the 
decree. 

Samuel H. Fox, in his first deposition, stated that the 
actual indebtedness of I. Willard Fox was about $90,000, 
but that said firm agreed to throw off $20,000, leaving 
the amount of such indebtedness $70,000, as mentioned 
in the contract. (Rec., 94.) 

In the second deposition of Samuel H. Fox he says 
that the bond of $15,000 given to Fox & Co. in 1863 is 
not endorsed in making up the accounts of $79,000 in 
1870, and that no part had been paid. (Rec., 98.) He 
also says that the $15,000 bond was credited to I. Wil- 
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lard Fox’s account, as appeared in Exhibit « B 2,” on 
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January 1, 1863. (Rec., 100.) There is attached to 
that deposition an Exhibit “ E,” which is a memorandum 
of the bond, stating it to be in the penal sum of $30,000, 
conditioned for the payment of $:5,000 in certain install- 
ments. (Rec., 105.) But the bond itself was not offered 
in evidence, nor the mortgage securing it. No claim was 
made that it should be allowed. It was referred toin this 
deposition as a part of the history of the transaction. 

It appears from an addition to the agreement of Feb- 
ruary 20, 1869, as follows: 

«And the said Samuel H. Fox hereby agrees to re- 
lease and discharge of record a certain mortgage which 
he has now ona portion of Lake Zurich farm, the in- 
debtedness secured by said mortgage having become 
merged in said sum of $70,000.” 


Signed, SAMUEL H. Fox. 


The amended bill alleges that in pursuance of said con- 
tract, Samuel H. Fox on the 5th day of October, 1869, 
released and discharged of record said mortgage so held 
by him on a portion of Lake Zurich farm. (Rec., 18.) 

The answer to the amended bill admitted that Samuel 
Hi. Fox had on the fifth day of October, 1869, released 
and discharged of record a mortgage held by him ona 
portion of the Lake Zurich farm, in pursuance of the 
agreement of February 20, 1869. (Rec., 30.) 

There was not only a want of claim in the pleadings, 
but from the allegations just mentioned and the answer 
thereto, it was eliminated from the case, the complainant 
relying upon the amount of the indebtedness, irrespective 
of such note and mortgage, which the testimony of Samuel 
H. Fox showed had been surrendered and the mortgage 
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admitted to have been released. 
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Assuming that the agreement is not conclusive as to the 
amount due, the question is as to whether the balance 
shown of the glass account of $68,277.68 shown by the 
books of Fox & Co. is binding upon I. Willard Fox. 

The master in his report struck out the sum of $7,7S0.- 
So, charged as interest, on the ground that there had been 
no agreement to pay interest, nor any account stated so as 
to draw interest by law; and for the further reason that 
four entries of interest were made upon the books by 5. 
H. Fox himself after the accounts were closed. 

The facts appear as found by the master. (Record, 1or, 


[02, 103, 104, 385, 403.) 


The court sustained an exception to this action ot the 


master and refused to reduce the amount appearing upon 


the books by that sum. (Rec., 51.) 

We contend that this was anerror of the court and that 
no interest should have been allowed on the open account. 

7 here is no estoppel as to the amount due. because a sun 
is stated i the agreement. 

Jones on Mtges., § 613, says: 

« A mortgage under seal implies consideration at com- 
mon law, and none need be proved, and it is good if it is 
shown that none was given. Neither courts of law nor 
equity will allow the consideration to be inquired into, for 
the sake of declaring the instrument void for want of 
consideration: but they will for the purpose of ascertain- 
ing whatisdue uponit. Farnum v. Burnett, 21 N.J. Eq., 
87; Calkins v. Longe, 22 Barb., 97; Parker v. Parmele, 
20 Johns., 130. In New Jersey it is provided by statute 
that the defense of fraud in the consideration of a deed 
may be made as fully as if the instrument were not under 


seal; Feldman v. Gamble, 26 N. J. Eq., 494; and in New 
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York a seal affords only presumptive evidence of a suffi- 
cient consideration: this presumption may be rebutted in 
the same manner and to the same extent as if the instru- 


55 
. 


ment were not under seal Craver v. Wilson. 14 Abb. 


Herman on Mortgages, § 298, says: 

It is the general rule that parol evidence cannot be 
given to contradict or vary written instruments. ‘T’o this 
there are some exceptions. Parol evidence may be given 
to contradict or explain a mere receipt; and this rule has 
been constantly applied to the acknowledgment of the 
receipt of the consideration in adeed. ‘The consideration 
clause in a conveyance has only the force of a receipt, 
and is subject to the utmost latitude of inquiry; but when- 
ever it becomes material to a personal action between the 
parties, it is a general rule that parol evidence is admis- 
sible to show the purpose and intent for which a mortgage 
was executed, though upon its face it should appear to be 
for the payment of a specified sum of money.” Citing 
McCrea v. Purmost, 16 Wend., 460, and other cases. 

«Thus a recital in a mortgage of an indebtedness of 
$1,000 for money advanced, as the consideration does not 
preclude the mortgagee from showing that the real con- 
sideration was his indorsement of the mortgagor’s note 
for $1,000, and of two notes of $500 each, substituted 
for the one of.$1,000, and that he relied on the mortgage 
as security for the said substituted notes. J/cAznster v. 
Babcock, 26 N. Y.., ae. 

Although a mortgage be given for a definite sum, it is 
competent to prove by parol that it 1s given to secure an 
open account, the balance of which is continually varying. 


Esterly v. Purdy, 50 How. (N. Y.) Pr., 
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Jones on Mortgages § 384, says: 

‘¢Parol evidence is admissible to show the true char-: 
acter of a mortgage, and for what purpose and what 
consideration it was given. Although it be for a definite 
sum, and secures the payment of notes for definite 
amounts, it may be shown that the mortgage was simply 
one of indemnity. Price v. Glover, 40 Md., 102. 
When the object is simply to indemnify the mortgagee 
for a liability he has incurred or may incur, the amount 
of the mortgage, or of the mortgage note, serves merely 
to limit the extent of the security. Upon the forclosure 
of such a mortgage the amount for which judgment is to 
be rendered is the amount the mortgagee has been com- 
pelled to pay under the liability for which he was secured, 
with interest from the date of payment. ‘The amount 
and date of the mortgage note are wholly disregarded in 
ascertaining this sum.” 

Athol Sav. Bank v. Pomroy, 115 Mass., 
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Where a mortgage is to secure a note for a certain 
amount, parol evidence 1s admissible to show a less con- 
sideration. 

‘Fones v. Fones, 20 lowa, 388. 
Conwell v. Clifford, 45 Ind., 392. 
White v. Lucas, 46 lowa, 319. 


of. 
CREDIT SIDE OF ACCOUNT. 
The master fixed the debit side of the account at 
$81,172.41, and the court allowed that sum to stand. 


The master fixed the credit side of the account at 


71 


$76,825.71, showing a balance due the complainant of 
P4,346.70. (Rec., 55.) 


The court sustained exceptions of the complainant 


, 


2 


to an item on the credit side for interest of $7,780.80, 
and also for another item of damages of $8,443.30, leav- 
ing the balance of the credit, as found by the master, 
$60,601.61. But the court increased that amount to 
$65,000. (Rec., 55, 81.) 

The court found by the decree that the sum due the 
complainant was $15,971.30, instead of $4,346.70, as 
found by the master. (KRec., 77, 55.) 

The appellees claim that injustice was done them by 
the court in sustaining the exceptions to the items for in- 
terest and breakage, but no appeal has been prosecuted 
by them. 

The $65,000 allowed by the court in the decree, as a 
credit, was for the glass, belonging to Fox & Co., re- 
turned at the date of the settlement of February 20, 
1869, for paints, oils, etc., and also notes, store fixtures, 
and a Merritt mortgage, belonging to I. Willard Fox. 
There can be no doubt from the evidence that these items 
amounted to $65,000. The court would have been justi- 
fied in finding a larger amount. The master placed them 
some lower than the court, but in doing so he took the 
minimum sums mentioned by the witnesses, while the 
court took an average. 

The evidence relating to the value of the glass on hand 
is given by those peculiarly qualified to judge of its value. 
Ethan S. Fox, St. Fohn Campbell, Robert B. Merritt— 
disinterested witnesses—took part in taking the inventory 
shortly before the date named, and their evidence, unless 


overcome by other equally credible evidence, must stand. 
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It is impossible, in the administration of justice, to do more 

than approximate toward the exact truth in the majority 

of cases, but the best evidence attainable 1s received by 

courts upon which to base their findings and judgments. 
In this case, upon the question of the value of the stock 


on hand, we have offered the best attainable evidence. 
Ethan S. Fox says: 


« As far as I recollect, I think the fair cash value of the 


glass, brushes and other goods and other 


stock, including 
eood accounts, in February, 1869, was $50,000 or $60,- 
000. I have assisted in taking an inventory every year, 
and we tried to get at the fair cash value. / was ac- 
guainted with the value of goods of that character. Inmy 
opinion, te goods then on hand were worth a fair cash 
value of $50,000 or $60,000. 


‘‘T do base my opinion of the value of the stock and 
the amount on hand from the footings of the inventory, 
and that would be my judgment of its value. 

“ The znventory was taken in “fanuary, 1869.” ( Rec., 
200.) 

A. St. John Campbell says: 

‘‘T should say that the stock in Mr. Fox’s store, when 
Samuel f1. took possession, including glass and stock on 
hand, was within the neighborhood of $50,000; not 
much less; I judge so. I had not inventoried at that 
time; had inventoried some time before; don’t recollect 
the figures, but think we inventoried 7 ‘fanuary; we 
always did. Should say there was in the neighborhood 
of $50,000 worth of stock, taking everything, paints, oils, 
glass and brushes. I think all the accounts outstanding 
at the time Samuel Fox took possession would amount to 


$15,000.” (Rec., 213. ) 


Charles W. Reed says: 


‘The value of the glass on hand in J. Willard Fox’s place 
in February. 1869, on Washington street. was abi 


, 900 or $40,000. I refer to his glass alone. 
“T think wetook aninventory in full a few weeks before 
Mr. Fox took possession. 

«T am perfectly satisfied that there was $35,000.0r $40,- 
000 glass there. We took stock about Christmas. It 
Came up to $80,000 or $90,000- S 2 


olass. We figured 


~~ 


D25,000 or 


™ 


40,000 
rox, and there 
(Rec., 300. }) 


| it up, assisted uncle 


vas 335,000 or 40,000 glass.” 
Robert B. Merritt says: 


«To the best of my recollection $50,000 was the value 
nf the stock hand. includins paints. oil 1d 
Of the stocK on Nand, inciuding paints, OuUS ane 


glass, ol 


February 1, 1869, when Samuel Hf. Fox, for Fox d 


‘¢ Accounts that were good February 1, 1869, were 
’ ry f eae 
about $12,000 Or $15,000. 


«In estimating the value of the goods at that time, I 


have given the fair cash value at which they could have 
been sold by reasonable exertion. 

«“ | most assuredly had opportunities of knowing the 
accounts and bills that were good. 

« The inventory of stock and fixtures taken wear the rst 
of February, 7869. Imean by the stock, the glass, paints, 
oils, brushes and good accounts, amounted to between 
$62,000 and $63,000. I do not believe it would 


vary 
500 either way. 


‘“ Between $12,000 and $15,000 of this consisted of 
notes and accounts. Ishould say about 


of olass belonging to Fox & Co., coming rom Durham- 
ville. 


. 
J 
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33,000 consisted 
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«“ IT should not think it would vary $1,000 either way. 

‘ J think all the accounts could have been collected. 
There probably was an account of about $go0 ( Pierson’s) 
that was in doubt, in my own mind, at that time. 

“T formed my judgment in regard to those accounts at 
the time it was a part of my business. Pierson’s account 
had not been settled for four months. ‘The accounts gen- 
erally to which I refer, would become due the rst of March 
and along in April. Some goods were sold on ninety 
days. I am speaking of accounts at the date of February 
1, 1869. I don’t know anything about the subsequent ac- 
counts after Samuel H. Fox took charge of the store. I 
was a pretty diligent collector. I had collected about all 
the accounts that were due at that time, February 1, 1869, 


** 
. 


except Pierson’s account (Rec., 326, 

I. Willard Fox says: * Of the goods in stock, more than 
half of it was glass. I had $€0,000 to $70,000 worth of 
goods of all kinds, at a fair cash value, in my store Feb- 
ruary 1, 1569. 

‘T should say that, perhaps, over $30,000 of that stock 
belonged to Samuel H. Fox. There was also $15,000 in 
good accounts, which were his property. /“ 2,24/. 3&7: 

Taking the agreement of February 20, 1869, into con- 
sideration, it appears thereby that the stock of goods, etc., 
were sold and assigned to Samuel H. Fox, with power to 
sel], as security for the debt due to Fox & Co. If he re- 
ceived them under that agreement, it was his duty to 
keep an accurate account of the disposition of the goods 
and the money received by him. This he has entirely 
failed to do. In the absence of such an account by him, 
the law charges him with the vatue of the property when 
it was turned over. If the store, etc., was so/d to him ab- 


solutely, the rule would be the same, and I. Willard Fox 


“I 
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would be entitled in either event to have credit of the val- 
ue of the property when it was delivered. 

It has been previously shown in this argument that 
Samuel H. Fex did receive full control and possession of 
all this property and that the contention that there was 
an arrangement by which I. Willard Fox continued to 
conduct the business is not sustained. 

The suggestion is made by one of the counsel for ap- 
pellants that $1,500 for the store fixtures is not sustained 
by the evidence. Samuel H. Fox, in attempting to ren- 
der an account of what he received during 1869, gave 
credit to I. Willard Fox for $1,500, put in the account as 
of December 15, 1869, Cleveland Paper Company, 1, 2, 
3, 4 and 5, and interest. (Rec., 110.) The evidence 
elsewhere showed that the store fixtures were sold to the 
Cleveland Paper Company and that this sum was for 
them. It is true, that, as the record appears, in a deposi- 
tion of Merritt, he says that S. H. Fox told him that he 
had sold the fixtures for $500, but it is evidently a clerical 
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PROVISION OF THE DECREE AS TO MONROE MORTGAGE. 

Appellant’s counsel claims that there was an error in 
considering the Monroe mortgage, because it did not ap- 
pear who was the owner of the mortgage, and he was not 
a partv to the redord. 

‘The facts in regard to this mortgage are these: ‘The 
master found that on the 5th day of November, 1875, 
Henry W. Fox, with his wife, executed a mortgage on 
the Lake Zurich farm to secure the payment to Loring 


Monroe of $12,000 in six years, with interest semi-annu- 


apreanaiien 0 am tome 1 


70 
ally at seven per cent. and which was a lien upon the 
farm. It was agreed, and so the master reported, that 
the amount due on the mortgage was $12,469 on May 


» 


5, 1881. (Rec., 55.) 
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The court found that on the 5th day of November, 
1875, Henry W. Fox executed a deed of trust or mort- 
gage, to secure the payment of $12,000, which had been 
borrowed by Henry W. Fox from Loring Monroe, con- 
veying the lands known as the Lake Zurich farm, and 
that there was due on said loan, $15,059. (Rec., 78.) 

No question is made as to the facts. ‘The evidence sus- 
tained these findings. It appears that a dissolution of 
partnership was effected of the firm of Fox & Co. in Sep- 
tember, 1875, and that in a division of the assets between 
the two partners, Samuel H.and Henry W. Fox, the indebt- 
edness of I. Willard Fox wastransferred to Henry W. Fox, 
and as Samuel H. Fox held the title as security for the 
debt, he executed deeds for the Lake Zurich farm and the 
LaSalle street lot to Henry W. Fox. Immediately there- 
after, in November, 1875, Henry W. borrowed $12,000 
from Monroe, and executed a deed of trust to secure the 
same. The title of Henry W. was at that time that of a 
mortgagee. The encumbrance thus created by the deed 
of trust from Henry W. Fox to Monroe, remained as an 
encumbrance on the farm. A redemption could not be 
effected by I. Willard Fox and the title restored to him 
on the payment of the amount due, unless the encum- 
brance created by Henry W. Fox to Monroe should also 
be removed. If it was not paid and discharged, but was 
left a lien on the property to be paid by I. Willard Fox, it 
amounted to a payment of the amount so due by I. Wil- 
lard Fox to Henry W. Fox. 


The court, finding the title in that condition, found it 


= Ree a 


17 

necessary to make provision covering the facts. It was, 
therefore, provided that I. Willard Fox should pay the 
full amount found due by the court from him to the com- 
plainant, provided she, or some one for her, would pro- 
cure the release of the premises from the deed of trust or 
mortgage, to secure the debt of Loring Monroe; but, if 
there was a failure to do so within the time fixed, then I. 
Willard Fox was allowed to redeem on the payment of 
the balance over and above the sum dueto Monroe. (Rec., 
79, 79:) 

The propriety of this provision cannot be questioned 
It was unnecessary to have the holder of the Monroe in- 
debtedness made a party to the suit. The only question 
was as to the amount due from I. Willard Fox to Fox & 
Co., or to the complainant. The case stood precisely as 
if the payment of that amount had been made on the in- 
debtedness to Fox & Co., and I. Willard Fox was entitled 
to credit for that sum, unless the incumbrance should be 


removed, as permitted by the decree. 


:¥: 
THE LASALLE STREET LOT. 

Mr. Jewett, who appears for the Smiths alone, con- 
tends that Mrs. Smith acquired a good title to the La 
Salle street lot, notwithstanding the fact that she pur- 
chased the sanie from the complainant in the original bill 
some four years after it had been filed. Itis insisted that 
she 1s a purchaser without notice of the fact that the lot 
was held by Mrs. Goodman, as mortgagee, and that a 
right of redemption existed in favor of I. Willard Fox. 


This purchase was made, and the lot conveyed April 
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27, 1880, by warranty deed, executed by Kate W. Good- 
win and Charles S. Goodwin, her husband. The price 
paid was $6,625. It is said by Mr. Jewett that she will 
lose her money unless this court reverses the decree. It 
may as well be said that the appellees will lose the lot il 
the court dvoes reverse the decree. As she received a 
deed with covenants of title, if there be a failure, she can 
recover the consideration money, with interest, from her 
orantors. Such considerations, however, ought not to 
affect the decision of the court. 

The original bill was filed February 17, 1877, by Kate 
W. Fox against I. Willard Fox and Eleanor Fox. It is 
expressly stated therein that the LaSalle street lot, as well 
as the farm, was conveyed by I. Willard Fox to Samuel 
H. Fox in pursuance of an agreement then made for the 
purpose of securing the payment to Fox & Co. of the 
sum of seventy thousand dollars and such further sums 
as they might advance. [tis further stated that a stock 
of goods, etc., were sold and assigned to Samuel H. Fox 
with power to him to sell and convert the goods and the 
LaSalle street property into money and apply the pro- 
ceeds to the payment of the debt. The bill states that it 
was provided in the agreement that if I. Willard Fox 
should pay the debt within six months, Samuel H. Fox 
should reconvey the farm, and in case of default he might 
foreclose. It is stated in the bill, “ that all of the said 
conveyances, and assignments so made to the said Samuel 
H. Fox, were made upon the terms and conditions and 
for the uses and purposes in said contract in that behalf 
mentioned and set forth as aforesaid.” (Rec., 2, 3.) 

On the 2ist day of April, 1877, an answer was filed 
to the original bill in which it distinctly appears that there 


wasa written agreement signed by the parties, dated 
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February 20, 1869, and that the farm and lot were con- 
veyed to Samuel H. Fox, as security for a debt, according 
to the terms of the agreement, and that the same consti- 
tuted a lien on the property, including the LaSalle street 
lot, in the nature of a security. And it was insisted that 
the complainant, the widow of Henry W. Fox, had no 
better interest than Samuel H. Fox or the firm of Fox & 
Coe. teen 322490) 

The answer further insisted that on a fair settle- 
ment between the parties there was nothing due, and that 
the indebtedness had been fully paid, and it is alleged: 
«+ And in equity, not only the farm at Lake Zurich, named 
in said bill, but the property on North LaSalle street, is 
free and clear from any and all incumbrances in the na- 
ture of the mortgage set up in said bill.” 

The answer further denies that there was any sale by 
Samuel H. Fox to Henry W. Fox of the LaSalle street 
lot, but a mere conveyance of the legal title, and that said 
lot was free and clear from any incumbrance held against 
the defendants by Kate W. Fox or by said Fox & Co., 
and, that in equity and justice both the Lake Zurich farm 
and the property on North LaSalle street should be de- 
clared free and clear from any and all incumbrances. 
(Rec., 12-14.) 

On the 30th day of July, 1577, a deposition of Samuel 
H. Fox was taken which was filed in the court, October 
5, 1877. Although the bill and answer set up a writ- 
ten agreement of February 20, 1869, which was the con- 
dition of defeasance, yet a copy was not attached to either 
pleading. Such instrument was produced and proved by 
Samuel H. Fox and attached to this deposition. (Rec., 
95-) 


It appears from this contract that the provisions are in 
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accord with statements in the bill and answer. The lot 
was conveyed as weli asthe farm as security. The ar- 
ticle of agreement with the two deeds constitute a mort- 
gage. It is true that there was no express provision in 
the agreement for a reconveyance of the La Salle street 
lot in case of a payment of the debt; it is immaterial 
whether there was or not. The law would compel a 
surrender of the property pledged as security when the 
debt was discharged. If it was true as alleged in the an- 
swer that all of the debt had been paid before the bill was 
filed, there was no lien upon the lot. Evenif there was a 


balance due, the defendant I. Willard Fox was entitled to 
> 


a reconveyance on the payment of that balance. The 


complainant could not have a decree of foreclosure with- 
out giving an opportunity to the defendant to pay the 
amount due. In other words the complainant would not 
be entitled to relief without offering to reconvey the 
property pledged as_ security. Such an offer was 
made in the prayer to the original bill. The 
fact that no specific prayer was made _ for the 
‘he foreclosure of the equity of redemption of the lot is 
entirely immaterial. Any person who examines the bill 
alone would ascertain that the title of Samuel H. Fox and 
Henry W. Fox and Kate W. Fox was that of mortgagees, 
and that there was the equity of redemption existing in the 
defendant I. Willard Fox. Any indefiniteness which might 
appear in the pleadings was removed when the deposi- 
tion was filed, showing that the transaction was a mort- 


gage, and giving the written condition of defeasance. 


The suit was no only pending, giving constructive notice 
to Mrs. Smith, but she had actual notice of the pendency of 
the suit. Florence M. Fox was the agent of Mrs. Good- 


win, who effected the sale to Mrs. Smith. The purchaser 


was represented by an agent, Mr. Rozet, and a lawyer, 
Mr. Perkins, who examined an abstract of title 
to the lot. Florence M. _ Fox es testifies: That 
at the time of the sale he knew there was a_= suit 
pending, anc got the information from Mrs. Good- 
win, and also from I. Willard Fox. He also knew that I. 
Willard Fox asserted a claim to the lot. This knowledge 
he had before the sale to Mrs. Smith. He told Mr. 
Rozet that the suit was pending, but did not tell him 
there was any claim to this lot; on the contrary informed 
him that the suit did not affect the lot. Mr. Perkins also 
asked him about the suit, and he made the same state- 
ment to him. (Rec., 338, 339.) It thus appears that 
Mrs. Goodwin knew, and her agent knew, that I. Wil- 
lard Fox claimed a reconveyance of the lot, and that Mrs. 
Smith, and her agent and attorney knew there was a suit 
pending. If the agent and attorney chose to rely upon 
the representation made by the agent of Mrs. Goodwin 
as to what was involved in the suit, and that is incor- 
rect, the consequences can not be visited upon the defend- 
ants, nor the right to the lot impaired thereby. An examina- 
tion of the original bill alone would have furnished ample 
information that Mrs. Goodwin had no title to convey. 
The answer would have confirmed such a conclusion; the 
deposition of Samuel H. Fox, with the exhibit, would 
have placed it beyond any dispute. 

Many of the authorities seem to assign as a reason why 
a good title cannot be obtained pendente lite, is that the 
purchaser has notice of the claim asserted in the suit, but 
that is not the true reason. The better reason is that the 
court having acquired jurisdiction will retain its power 
over the subject-matter of litigation, without regard to the 
action of the parties to the suit and third persons dealing 


with them. 


In the case of Bellamy v. Sabine, 1 DeG. & J., 578, 
Lord CRANWORTH uses the following language: 

[t is not correct to speak of /7s Pendens as affecting a 
purchaser through the doctrine of notice, though undoubt- 
edly the language of the courts often so describes its 
operation. It affects him not because it amounts to no- 
tice, but because the law does not allow litigant parties to 
give to others, pending the litigation, rights to the prop- 
erty in dispute, so as to prejudice the opposite party 
Where a litigation is pending between plaintiff and de- 
fendant as to a right to a particular estate, the necessities 
of mankind require that the decision of the court in the 
suit shall be binding, not only on the litigant parties, but 
ilso on those who derive title under them by alienations 
made pending the suit, whether such aliens had or had 
not notice of the pending proceedings.’ 

Similar language is used in the case of Dovey’s Appeal, 
97 Pa. St., 153. It is said: 

‘*« The doctrine of “’s Pendens,’ says Mr. Adams in his 
work on Equity, ‘ has recently been considered and de- 
cided not to stand on the ground of notice, express or 1m- 
plied, but to follow from the general rule that, pending 
litigation, neither party can be permitted to alienate the 
contested property so as to affect the rights of the other.’ 
This is a rule of public policy, and the object of it 1s to 
prevent the parties from making a conveyance penudente 
{ite of the property or thing which is the subject-matter of 
the controversy, and thus to defeat the execution of the 
decree of the court. The effect of it 1s to impose a disa- 
bility to convey from the time of the service of the sub- 
poena upon the defendant. The court, in the execution of 
its decree, pays no regard even to a dona fide purchaser. 


In other words, no change of ownership during a suit will 


prevent the execution of a decree, as it would have been 
executed had there been no change.” 

[t is unnecessary to rely upon the rule as thus cited in 
the case at bar, because there was notice to Mrs. Smith in 
this case. It 1s not necessary that there should be actual 
notice. It is sufficient if there was actual notice of such 
facts to the party, his agent or attorney, as to put him on 
inquiry, which would lead to the discovery of the real 
facts in the case. This has been settled beyond contro- 
versy by numerous cases. Perhaps the doctrine has been 
asserted as strongly by this court as anywhere, in the case 
of Smrth v. Ayer, 101 U. S., 320. 


In Center v. P. & M1. Bank, et al., 22 Alabama, 157 
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it is said: 

“ Lis Pendens is notice of every fact contained in the 
pleadings, which is pertinent to the trial of the matter put 
in issue by them; and, ina chancery case of the contents 
of exhibits to the bill which are produced and proved. In 
this case, the bill sets out and exhibits the notes of Ross to 
Carothers, their assignment to Center, and the mortgage 
deed of Ross to Carothers, on the premises in dispute, to 
secure the payment of the notes which were given for the 
purchase money. ‘This deed describes the premises con- 
veyed hy it, first by their location in the city of Mobile, 
then by their metes and bounds, and contiguity to streets, 
and the lots of coterminous proprietors, and lastly ‘ being 
the same this day conveyed by the said William Caroth- 
ers to the aforesaid Ross, and now re-conveyed to secure 
the payment of the purchase money.” This is_ sufficient 
to put all persons upon the look out, who assert an in- 
terest in the lots, derived through Carothers subsequent 
to the 30th day of May, 1836, the day on which this 


mortgage was executed. It is also sufficient notice of 
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Center’s interest in the premises to give him a prior right 
and paramount equity to have satisfaction of the mortgage 
debt out of the premises in dispute, and it cannot be dis- 
turbed by the subsequent judgment set up in the answer 
of the bank.” 

In that case the deed to the mortgagor was not re- 
corded, and judgments being obtained against the grantor, 
it was claimed that they were a lien, but the court held 
that the recital in the mortgage which was filed as an 
exhibit, was sufficient notice. 

In Smzth v. Kimball, the Supreme court of Kansas de- 
cided May 6, 1857, a question of this kind. ' The court 
say: 

‘It will be seen that, in considering the effect of an 
examination of record of the Lyons county case by Smith 
we have virtually disposed of this question. If Smith 
had determined to examine the papers in the case it was 
his bounden duty to have examined them all, to have 
searched the whole record, and to have informed himself 
of everything disclosed by the pleadings in that case. It 
cannot be permitted that a party should select some sen- 
tences from the prayer of a petition, or some detached 
statements or averments from the body of the petition, 
and because when read disconnected from what precedes 
or follows, they might appear favorable, rely on them to 
estop the pleader. On the contrary, when a_ purchaser 
of the subject-matter of litigation in a pending suit ven- 
tures an examination of the pleadings in that action with 
a view to a purchase, it 1s an obligation cast upon him by 
the law to peruse and understand the whole record; be- 
cause, if he buys, he is bound by it as an entirety, and 
not in detached sentences, or in disconnected portions. 


However strongly a pleader may be bound, and however 
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much he may be eftopped by the averments of facts in 


the body of his pleading, it 1s doubtful whether he is 
bound or estopped by his prayer for relief. . He is sup- 
by posed to know the facts upon which he predicates his ac- 
oe tion and to state them as he understands them; but the 
reliey to which he is entitled onthe facts related isa ques- 

tion for the court, and over which he has no control.” 

As to questions of notice, see 
Doyle v. Leas, 4 Scam., 202. 
C.f. 1. & BP. &. . Co. v. Kennedy, 70 
Il]., 350. 


Merrick Vv. Wallace, ce) Ill.. 459. 


Counsel for Mrs. Smith cite some authorities where 
the purchase was frem a person not a party to the litiga- 
tion. Such cases have no application. Mrs. Smith pur- 

- chased from Mrs. Goodwin in April, 1881, when the 
original bill had been filed by Mrs. Goodwin in April, 
1877. ‘Lhe purchase was made from the complainant in 
the original bill. 

Without question the court acquired jurisdiction of Mrs. 
Goodwin and of the lot with authority to render a decree. 
No relief could have been granted without determining 
who was entitled to the lot. This was the situation of 
the case when Mrs. Goodwin made her deed to Mrs. 
Smith. It is claimed now that by the action by the com- 
plainant in the original bill, the jurisdiction of the court 
was obstructed so that it lost the power to render such a 

tthe decree, as it had before that time. The true question is, 
can a party to a suit interfere with the power of the court 
to render a decree and limit the jurisdiction of the court. 


It is not a question of notice; the true ground is as laid in 
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the case already cited, that a stranger can not in conjunc- 
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tion with a party toa suit interfere with the right and 


power of the court to render a decree. 


ws, 

COMPETENCY OF I. WILLARD FOX AS A WITNESS. 

One of the exceptions to the master’s report was that 
he refused to suppress the deposition of I. Willard Fox 
(Rec., 56); but there was nothing on which to base such 
exception, or to show that any motion to that effect was 
made, or that he considered the testimony. Nevertheless, 
the court acted upon the exception and sustained it so far 
as it releated to the testimony of Eleanor Fox, but over- 
ruled it so far as it related to the testimony of J. Willard 
rox... (Mec, St.) 

The counsel for appellants bases his objection upon the 
proviso to section 858 of the Revised Statutes and treats 
the case as if Henry W. Fox was the sole adverse party. 
The fact is, that a firm known as Fox & Co., composed of 
Samuel H. Fox and Henry W. Fox, were the persons to 
one side of the transactions about which testimony was 
given and J. Willard Fox on the other side. Itis not true, 
as Claimed by counsel, that I. Willard Fox testified to con- 
versations or transactions with Henry W. Fox. All of 
the transactions about which testimony was given were 
between I. Willard Fox, on the one part, and Samuel H. 
Fox, representing his firm, on the other. Samuel H. Fox 
was first called, testified as a witness twice before I. Wil- 
lard Fox gave any testimony, and the testimony of I. Wil- 
lard Fox related to the same transactions about which 
Samuel H. Fox had already given his evidence. 


Section 858 provides that a witness shall not be ex- 
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cluded because he is a party or interested, with the ex- 
ception that in actions by or against executors, adminis- 
trators or creditors in which judgment may be entered for 
or against them, neither party shall be allowed to testify 
for or against the other wards, unless called to testify 
thereto by the opposite party or required to testify thereto 
by the court. 

In this case it may be doubted whether the action is by 
an executor or administrator. The original complainant 
was Kate W. Fox. She did not sue as executor or ad- 
ministrator; she claimed the right to the indebtedness 
through the will of her husband, who made her the sole 
legatee and also executor. 

I. Willard Fox did not testify as against her as to any 
transaction with Henry W. Fox or statement by Henry 
W. Fox. He testified only as to those transactions with 
and statements by Samuel H. Fox, who represented the 
firm of Fox & Co. 

Wharton on Evidence, § 469, says: “The exception 
does not incapacitate where the suit 1s against co-defend- 
ants, of whom only one is dead, when the contract was 
made either with the living co-defendant or with the liv- 
ing and the dead concurrently.” 

Flayward v. French, 16 Gray, 512. 

Doody v. Pierce, 9 Allen, 144. 

Hubbell v. Jd., 22 Oh. St., 208. 

flall v. State, 39 Ind., 301. 

Gavin v. Buckles, 41 Ind., 528. 

[senhour v. State, 64 N. C., 642. 

Leaptrot v. Robertson, 37 Ga., 586. 
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Mining Co. v.. Latimer, 51 Ga., 


‘¢ So, when the deceased contracting party was repre- 
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sented in the bargain by an agent who is capable of testi- 
fying, then the other contracting party, unless expressly 
excluded by the statute, may be a witness.” 
Brown v. Brightman, 11 Allen, 227. 
fiildebrandt v. Crawford, 6 Lans., 502. 
Payne v. E:lyea, 50 Ga., 395. 


Facguin v. Davidson, 49 Ul., 82. 


In Vermont and Massachusetts, it 1s held the statute 
does not exclude in any cases against surviving partners 
or contractors, 

Peed v. Sturtevant, 40 Vt. 521. 
flayward v. French, 12 Gray, 453: 


Goss v. Austin, 11 Allen, 525. 


In Waters v. Davis (Ky.) 2S. W., 695, it was held: 
A party may testify for himself, concerning a transac- 
tion with a decedent, where another, who is adversely in- 
terested, has testified relative to the same _ transaction, 
notwithstanding Civil Code Ky., § 606, subsection 2, pro- 
hibiting a party from testifying for himself concerning 


anve 


=, 
CONCLUSION. 

The appellees claim that injustice was done them by 
the master in fixing the account and that there was, in 
fact, due to them a balance from Fox & Co. The main 
difference was in not allowing a larger amount for dam- 
ages, for breakage, stained glass, and expenses in cutting 


ex 
= = 


down glass. It was contended that fifteen per cent. 
should have been allowed, while the master allowed only 


ten. When the case came before the court. the court 


e- 


e- 
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struck out entirely the amount for damages, allowing 
nothing, and also the charges for interest entered in the 
account books to stand, although there was no claim for 
the payment of interest and no adjustment of accounts so 
that interest would: run. ‘The master also placed the 
value of the stock, etc. at the lowest sum. ‘The court in 
part rectified this by increasing the amount. 

A true statement of the account, as we claim, 1s as 
follows: | 


Dr. 


To amount due on personal account, as per 


OR isk cw cases a ere jee wee eee $ 1,923.53 

To amount due on glass account, as per 
2 ae ere eee o Gene 65,277.58 
FO amount paid creditore: ... 6.5... se ec. , 19,971.30 
ae eS 


By interest included on account in 


El i iewancadslik es $7,780 8O 
By damage for breakage, stained 

glass and cutting down, 15 % 

ce ey a a ae ee [3,047 So 


sy glass returned ...... stones 36,000°00 
2 S|. arr oe eee 15,000 OO 


I 
I 
PY PES: ONE, OS 66 wees soe» T5.000°CR 
PY TES ois aids kins eelexeedes- BO DO 
| 


oy Merritt mortgage .....«s6ss) 2,101 O61 


———— 89,430 21 


Cr. balance due to I. Willard Fox $8,257 80 


gO 


[t is insisted that the appellees are the only parties ag- 


grieved by the decision of the court below, and that the 


complainant has obtained a decree for more than she 


ought to have had. 
W.C. Goupy, 
For . lppellees. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 18386. 


Kare W. Goopwin et al., Appellants, ) 
US. + No. 709. 
ELEANOR Fox et al. 


Affidavits and Certified Copies of Appeal Bond and Stipulation Filed in 
Opposition to Motion to Dismiss. 


Supreme Court of the United States. October Term, A. D. 1886. 


KaTtTE W. Goopwin et al., Appellants, 
US. 
ELEANOR Fox, Appellee. 


Appeal from the circuit court of the northern district of Illinois. 


Charles B. Wood, of lawful age, being duly sworn, deposes and 
says that on or about the 18th of April, 1885, he presented, as rep- 
resenting the solicitor for the appellants, the original of the stipula- 
tion, a copy of which is herewith submitted, bearing date April 18th, 
1885, to the solicitor of the appellee, Wm. C. Goudy, Esq., who there- 
upon struck his pen through the words “bond and,” contained in 
said stipulation, and then signed the same; whereupon deponent 
objected to said erasure, upon which said Goudy remarked : “ It don’t 
make any difference; you have two years in which to file the bond 
any way,’ and deponent, supposing that it was all regular and right, 
took the said stipulation immediately to the said court and had the 
order, which appears, entered therein. 

And further deponent saith not. 

CHARLES B. WOOD. 

Subscribed and sworn to by the said Charles B. Wood before me 


this 11th day of March, A. D. 1887. 
Seal W. B. Cunningham, Notary Public, ) 
1 Attorney-at-Law, Cook County, Ills. f 
W. B. CUNNINGHAM, 
. Notary Publie. 
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Supreme Court of the United States. October Term, A. D. 1886. 
Kate W. Goopwin eé al., Appellants, 
US. 


ELEANOR Fox, Appellee. 


Appeal from the circuit eourt of the northern district of Illinois. 


Charles H. Wood, of lawful age, being duly sworn, deposes and 
says that he is one of the solicitors of the appellants in the above- 
entitled cause, and was the solicitor of the complainant, Kate W. 
Goodwin, in the circuit court from whence this cause is taken. 

Deponent further says that the certificate ih »vidence in the above- 
entitled cause was prepared by him on or about the first of October, 
1884, and presented to the counsel for appellees; that it was re- 
tained some little time, when objection was made to it by them as 
not being full enough ; whereupon deponent proceeded to prepare 
anothe1 , embracing ‘the testimony as written out by the stenogra- 
phers in full, and presented the same to the counsel for appellees, 
and requested them to examine the same, and present any objections 
they might have thereto preparatory to its being signed by the judge 
of said court; that deponent was put off from time to time by ‘ec 
with the excuse that they had not had time to examine it, and on 
several of such occasions they repeatedly offered to stipulate to give 
further time, which they did, and it was only after a pane urgings 
that deponent was able to get them to examine said certificate of 
evidence, present their objections to the same, and get it ready to be 
signed by the time it was done. 

Deponent further says that on or about the 20th of — A. D. 
1885, he presented to W. C. Goudy, Esq., the solicitor for the ap- 
pellee, the bond given upon this ap pea il, and asked him to approve 
the same; that, for convenience and for the purpose of avoiding 
eoing into court to give his assent to such bond, he indorsed at the 
foot of said bond in ete the words, “ This bond, as to form and 
surety, is satisfactory—W. C. Goudy;” deponent then told him that 
he was going to take said bond over and have it ap ertue by Judge 
Blodgett and filed, to which no dissent was expressed; that deponent 
did thereupon take said bond to court, and it was approved by Judge 
Blodgett and the same filed. 

And further deponent saith not. 


CHARLES H. WOOD. 


Subscribed and sworn to by the said Charles H. Wood before me 
this llth day of March, A. D. 1887. 


f Seal W. B. Cunningham, Notary Public, 
\ Attorney-at-Law, Cook County, Ills. 


W. b. CUNNINGHAM, 
Notary Public. 


[ Endorsed :] Supreme Court United States. Oct. term, 1886. 
Goodwin vs. fox. Aitdavits on motion to dismiss. Sup. Court U. 
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S. 1886, October term. No. 759. Kate W. Goodwin & al., app’ts, 
vs. Eleanor Fox et al. Affidavit of Charles H. Wood. 

[Stamped:] Office Supreme Court U. S. Filed Mar. 14, 1887. 
James H. McKenney, clerk. 


KXnow all men by these presents that we, Kate W. Goodwin, for- 
merly Kate W. Fox, and Charles 8. Goodwin, of the city of New 
York, and Sarah E. R. Smith and Charles M. Smith. of the citv of 
Chicago, as principals, and J. Braqner Smith, as surety, are held 
and firmly bound unto Eleanor Fox, Isaac B. Fox, Flora F. Clark, 
Truman G. Fox, Emily F. Beckley, Eleanor J. Fox, and Gertrude 
R. Fox, heirs and represe ntatives of I. Willard Fox, deceased, in 
the sum of one thousand dollars, to be paid to the said Eleanor Fox, 
Isaac B. Fox, Flora F. Clark, Teepe G. Fox, Emily IF. Beckley, 
Kleanor J. Fox. and Gertrude R. Fox, their executors or adminis- 
trators; to which payment, well and truly to be made, we bind our- 
selves, and each of us, jointly and severally, and our and each of 
our heirs, executors, and administrators, firmly by these presents. 

Sealed with our seals and dated this 4th day of May, A. D. 1885. 

Whereas the above-named Kate W. Goodwin, Charles 8S. Good- 
win, Sarah E.R. Smith, and Charles M. Smith have taken an appeal 
to the Supreme Court of the United States to reverse a decree ren- 
dered in a certain cause, in équity, by the circuit court of the United 
States for the northern district of Illinois, upon an original bill 
wherein the said Kate W. Goodwin, formerly Kate W. Fox, was 
complainant, and I. Willard Fox and Eleanor Ifox were defend- 
ants, and upon a eross-bill in the same cause wherein I. Willard 
Fox and Eleanor Fox were complainants and Kate W. erent 
Charles 8S. Goodwin, Sarah E. R. Smith, and Charles M. Smith wer 
defendants: 

Now, therefore, the condition of this obligation is such that if the 
above-named Kate W. Goodwin, Charles 8. Goodwin, Sarah E. R. 
Smith, and Charles M. Smith shall prosecute their said appeal to 
effect and shall answer all costs that m: Ly be adjudged against them, 
or either of them, upon the dismissal of their said appeal or upon 
the afiirmance of the said decree, then this obligation shall be void ; 
otherwise to remain in full force and effect. 


KATE W. GOODWIN. [sEALz.] 


— 


CHAS. S. GOODWIN. _ fseat.] 
CHAS. M. SMITH. ‘met 


SARAH E. R. SMITH. [seat. 
J. BRADNER SMITH. [sEAt.| 


W itness| es 3]: 
B. F. FREY. 
M. NOYES. 


A P} yroved : 
H. W. BLODGETT, Judge. 


(At the foot of the original bond is the following memorandum 
made in lead pencil. Note by clerk:) 


q 


“This bond, as to form and surety, is en 


Ww. C: GOUDIT. 
(Endorsed :) Filed June 20, 1885. Wm. H. Bradley, clerk. 


NorkTHERN District OF ILLINOIS, ss: 


I, William H. Bradley, clerk of the circuit court of the United 
States for said northern district of Illinois, do hereby certify the 
above and foregoing to be a true gr correct copy of the appeal 
bond, and the several indorsements thereon, filed in said court on 
the 20th day of June, A. D. 1 1885, : in the eause wherein Kate W. 
Goodwin is the complainant and I. Willard lox eé al. are the de- 
fendants, as the same appears from the original thereof now remain- 
ing in my custody and control. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in Chicago, in said district, this 
tenth day of March, A. D. 1887 

[Seal of Cireuit Court U.S., Northern Dist. Illinois. © 1856. | 


WM. H. BRADLEY, Clerk. 


[ Endorsed :] tafe Court United States. Oct. term, 1886. 
Kate W. Goodwin et al. vs. Eleanor Fox. Certificate of clerk on 
motion to dismiss. 

[Endorsed :] Supreme Court U.S. 1886, October term. No. 759. 
Kate W. Goodwin & al., app'ts, vs. Eleanor lox et al. Certified copy 
of appeal bond. 

[Stamped:] Office Supreme Couit U. Filed Mar. 14, 1887. 
James IH. McKenney, clerk. 


Circuit Court of the United States, Northern District of Illinois. 
March Term, A. D. 1885. 


Kate W. Fox ) 
VS. f Bill. 
I. WittARD Fox ef al. } 


J. WintArD Fox et al. l 
vs. Cross-Bill. 
KATE W. Fox e al. 


It is stipulated that the time in which to file certificate of evidence 
in the above-entitled cause may be extended until May 1st, 1885. 
Chicago, April 18th, 1885. ; 
W.C. GOUDY. 
CHAS. H. WOOD. 
Ap’! 18.—Enter order. 
BH. W. B. 


(Endorsed:) Filed April 18, 1885. Wm. H. Bradley, clerk. 
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NortTHERN District oF ILLINOIS, ss: 


I, William H. Bradley, clerk of the circuit court of the United 
States for said northern district of Illinois, do hereby certify the 
above and foregoing to be a true and correct copy of the stipulation 
showing the words “bond and” stricken out, together with the 
memorandum of Hon. H. W. Blodgett, judge (viz., Enter order—H. 
W.B.), filed in said court on the e ‘ighte enth day of April, A. D. 18885, 
in the cause wherein Kate W. Fox is complainant in the original 
bill & I. Willard Fox et al. are the defendants, and I. Willard Fox 
et al. are the complainants in the cross-bill and Kate W. Fox et al. 
are the defendants, as the same appears from the original stipulation 
now femaining in my custody and control. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office in Chicago, in said district, this 
tenth day of March, A. a 1887. 


[Seal of Circuit Court U.8., Northern Dist. Illinois. 1855.] 


WM. H. BRADLEY, Clerk. 


[Endorsed:] Supreme Court United States. Oct. term, 1886. 
Certificate of clerk on motion to dismiss. 

[ Endorsed :] Supreme Court U.S. .1886, October term. No. 759. 
Kate W. Goodwin & al., app’ts, vs. Eleanor Fox eé al. Certified copy 
of stipulation. 

[Stamped:] Office Supreme Court U. 8. Filed Mar. 14, 1887. 
James H. McKenney, clerk. 
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re Northern District of 
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Lllinois 


ELEANOR FOX eEtT AL. 


Appeal trom the Cir- 


STATEMENT. 


On the 17th of February, 1877, Kate W. Fox filed the 


original bill in this case against I. Willard Fox and 


eleanor Fox (Rec., 1). —Two amendments were made 
and answers filed. 

On the 8th day of December, 1880, a cross-bill was 
hled by I. Willard Fox and Eleanor Fox against Kate 
W. Goodwin, Chas. S. Goodwin, Sarah E. R. Smith and 
Chas. M. Smith (Rec., 61). Answers were filed to the 
cross-bill, and on the issues thus made there was a final 
hearing. 

[lt appears from the record that I. Willard Fox and 
his wife conveyed by absolute deeds certain property to 
Samuel H. Fox. There was executed at the same time 


a writing by the parties, showing that these deeds were 


given as a mortgage to secure any amount which might 


be found due on an open account to Fox & Co. 


subsequently Samuel H. Fox, ina dissolution of the 
partnership, conveyed the property to his partner, 
Henry W. Fox, ore: died devising the property and be- 
queathing the indebtedness to his wife, Kate W. Fox, 
who, during the pendency of this suit, married Chas. 5. 
(soodwin. 

The final decree was entered July 29, ISS4, fixing the 
amount of the debt due, and allowing a redemption up- 


on terms specified in the decree (Rec., 155). 


During the pendency of the suit Chas. S. Goodwin, 
Sarah E. R. Smith and Chas. M. Smith were made par- 
ties defendant to the cross-bill, Mrs. Smith having ac- 
quired the title to a part of the property included in the 
mortgage, and these persons were all parties at the time 
the tinal decree was entered, July 29, 1884, and pro- 


visions are made with reference to each of them. 


On the 6th day of August, ISS4, the following order 


was entered of record: 


“ Kate W. Goodwin 
14,395 wx. Lh Chancery. 
I. Willard Fox. | 
Now comes complainant and prays an appeal from 
the decree entered herein on the 29th day of July last, 


which is allowed on her filing a bond in the penal sum 
of one thousand within sixty days from this date, with 
surety to be approved by the court, the court reserving 
the right to require a further and larger bond either by 
this court or the Supreme court, if such further and 


larger bond shall be deemed necessary. The time to 


hle certificate of evidence herein is hereby extended to 
the Ist day of October next.” (Rec., 164.) 


|. Willard Fox died testate August 29, ISS4, leaving 
Ikleanor Fox, his widow, and Isaac B. Fox, Flora F. 
Clark, Truman G. Fox, Emily F. Beckley, Eleanor J]. 
Fox and Gertrude R. Fox, his heirs at law, and all of 


them were legatees and devisees. 


On September 29, ISS4, an amendment was made to 


the decree, correcting a clerical error (Rec., 165). 


< O 


On the 6th of October, 1884, an order was entered, 
extending the time for filing a certificate of evidence 


anda bond. (.Rec.-: 167.)° 


On the 25th of November, 1884, a further extension 
of the filing of the certificate of evidence and bond was 


entered, and again, on the 80th of December, an order 


extending the time of filing the bond. (Rec., 169.) 


Onthe 18th of January, 1885, a petition was filed, 
suggesting the death of I. Willard Fox, and giving his 
legal representatives, and asking a decree for deeds un- 
der the final decree of July 29, 1884; on the same day 
the court entered an order directing deeds to be made, 
the amount required to be paid in order to redeem hav- 


ing been paid. (Rec., 173, 177.) 


On the 26th of January, 1885, a further order was en- 


tered confirming the deeds. (Rec., 177, 179.) 


Qn January 31, 1885, a further order was entered ex- 
tending the time for filing the bond. (Rec., 179.) 


Qn February 28th a further extension was allowed 
(Rec., ISO), and on March 19th an order was entered in 
pursuance of a stipulation of the parties, allowing until 


the 19th of April, 1885, to file a certificate of evidence 
and bond. (Rec., ISI.) 


Qn April 18th an order was entered extending the 
time for filing a certificate of evidence to the Ist of 
May. (Rec., 181.) 


No extension of time for filing the bond was allowed 
after that entered on the 19th of March, which time ex- 
pired on the 19th of April, and all efforts to complete 
any prior appeal was then abandoned. 


On May 1, 1885, a certificate of evidence was filed. 
182.) 


On the 20th of June, 1885, an appeal bond was filed, 


bearing date May 4, 1885, which bond is as follows: 


Know all men by these presents, that we, Kate W. 
‘Goodman, formerly Kate W. Fox, and Charles 5S. 
‘Goodman, of the city of New York, and Sarah E. R. 
“Smith and Charles M. Smith, of the city of Chicago, 
‘as principals, and J]. Bradner Smith, as surety, 

‘“ Are held and firmly bound unto _—Eleanor Fox, Isaac 

5. Hox, Plora &. Clark, Truman G. Fox, Emily F. 

Beckley, Eleanor ]. Fox and Gertrude R. Fox, heirs 
‘and representatives of [. Willard Fox, deceased, in 
‘the sum of $1,000, to be paid to the said Eleanor Fox, 

Isaac Bb. Fox, Flora F. Clark, Truman G. Fox, Emily 

I. Beckley, Eleanor J]. Fox and Gertrude R. Fox 
‘their executors or administrators, 

‘To which payment well and truly to be made, we 
‘bind ourself, and each of us jointly and severally, and 
‘each of our heirs, executors and administrators, firmly, 
‘ by these presents. 


‘ Sealed with our seals and dated the 4th day of May, 
‘ A. D. 1885. 

“Wuereas, The above-named Kate W. Goodwin, 
‘ Charles S. Goodwin, Sarah E. R. Smith and Charles 
‘“ M. Smith have taken an appeal to the Supreme court 
‘of the United States to reverse a decree rendered ina 
‘certain cause in equity by the Circuit court of the 
‘United States for Northern district of Illinois, upon 
‘an original bill wherein the said Kate W. Goodman, 
“formerly Kate \W. Fox, was complainant, and I. 


“ Willard Fox and Eleanor Fox were defendants, and 


‘upon a cross-bill in the same cause wherein |. Willard 
Fox and Eleanor Fox were complainants, and Kate 
‘W. Goodwin, Charles S. Goodwin, Sarah E. R. Smith 


“and Charles M. Smith were defendants. 


‘Now, therefore, the condition of this obligation 
is such that if the above-named Kate W. Goodwin, 
‘Chas. S. Goodwin, Sarah E. R. Smith and Charles M. 
‘Smith shall prosecute their said appeal to effect, and 
‘shall answer all costs that may be adjudged against 
‘them ar either of them upon the dismissal of their 
‘said appeal, or upon the affirmance of the said decree, 
* then this obligation shall be void, otherwise to remain 


‘in full force and effect. 


‘“ (Signed) Kate W. Goopwin, [SEAL.| 
‘Witness: B. F. FREY, CHAS. S. GOODWIN, |SEAL.| 
“NM. NOYES. Cuas. M. SMITH, |SEAL. | 


‘‘ SARAH E. R. SMITH, |SEAL.| 
“|. BRADNER SMITH. |SEAL.| 


* Approved: H.W. BLopcertt, Judge.” 


On the 20th day of October, 1885, a transcript of 


record was filed in this court and docketed as an 
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appeal of Kate W. Goodwin, Charles S. Goodwin, 
Sarah E. R. Smith and Charles M. Smith. 


No citation was ever sioned or served. Te 
The time for the terms of the Circuit court for the 
Northern district of Illinois are fixed by act of Con- 
yress, on the first day of July and third Monday of De- 
cember; and there are adjourned terms held on the first : 
Monday of October and first Monday of March, in each 
vear. | 
There was no order entered of record allowing an 
appeal to the appellants in this case, and it only appears 
that such an appeal was taken by the filing and appro- : 
val of the bond. 


THE APPEAL SHOULD BE DISMISSED BECAUSE NO CITATION 


HAS BEEN ISSUED OR SERVED. 


This court has held that an appeal may be taken by 
fling a bond and having the same approved without 


any formal order entered of record allowing the appeal. 


randtes Vv. Cochrane, 15 Otto, 262. iy i 


In this case a motion was made to dismiss because the 
appeal was not taken within two years after entry of 
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the decree. The decree was entered August 2, 1879; 
the order allowing the appeal was not made till Sth 


October, I8SS1 (and was made zunc pro tunc as of 


August Ist), but a bond was approved and citation 
signed August 1, ISSI. Lhe court said: 


The Circuit judge, by taking the security and signing 
‘the citation, allowed an appeal. No formal order was 
‘necessary. The appeal was therefore taken in time. 
* The order of October Sth was not required to give it 
‘ effect.” 

lt appeared also from the record in this case that on 
the day the decree was entered—-2d August, 1879—the 
appellants prayed an appeal, which was allowed upon 
their giving bond. The court, however, evidently 
looked upon the afterwards approval of the bond asa 
new appeal, because the transcript was not filed in the 
Superior court till the 15th October, ISS1, which would 
would not have been tn time. except upon the theory of 
anew appeal. 
The court saying of this first prayer for appeal: “ No 


“bond was ever given under this allowance.” 


Sage v. R. &. Co., 6 Otto, (12. 


This case decided (as stated by Ware, C. J.): -“* The 
‘acceptance of the security, if followed when necessary 
‘by the signing of a citation, ts, in legal effect, the allow- 
“ance of an appeal. If the security is taken out of 
‘court, and after the term, a citation should be issued 


‘to bring in the parties. 


In this case the bond, which was approved and con- 
sidered as a new appeal, recited that a former appeal! 
had been taken and allowed. An appeal had been 
allowed on the day the decree was entered. But the 
court said: 

‘ This is mere surplusage and does not affect either 
‘the appeal or the validity of the bond.” 


$ 


Draper v. Davis, 12 Otto, 370, lays down precisely the 
same principle. 


[n this way the present appellants have appealed to 
this court. Kate W. Goodwin, Charles S. Goodwin, 
Sarah E. R. Smith and Charles M. Smith, with J]. Brad- 
ner Smith as security, gave the appeal bond, which was 
approved by the judge. The original decree was en- 
tered July 29, 1884, at the July term. Subsequent de- 
crees were entered January 13 and 26, 1885, at the De- 
cember term. The bond was presented June 20, ISS5, 


which wasin the March adjourned term. 


No notice was given of the application for an appeal, 
nor that it had been taken by the filing of a bond. 
This action was not taken at the same term at which 
the main decree was entered; no citation was signed by 


the judge, and, of course, none was served. 


This court has repeatedly decided that upon sucha 

state of facts the appeal must be dismissed. 
Veaton v. Lenox, i Pet., 220. 
fia parte Crenshaw, 15 Pet., 119. 
Villabolos v. United States, 6 How., 90. 
Alviso v. United States, 5 Wall., 824. 
Garrison v. Cass County, 5 Wall., 828. 
Vansant v. Gas Light Co., 99 U.S., 213. 
Flaskins v. Ry. Co., 109 U.S., 106. 


In Jlewrtt v. Filbert, AAG U.S., 144, this court reviewed 
the cases on this subject, and reiterated that a citation 
is one of the necessary elements of an appeal taken 
after the term, and if it is not issued and served before 
the end of the term to which it must be made returna- 
ble, the appeal becomes inoperative, and that without a 
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citation or its waiver this court cannot take jurisdiction. 
The court reconciles the apparent differences that exist 
between Some of the decisions. ‘The facts in that case 
are very similar to those in the case at bar, and there 
can be no doubt that the decision in that case disposes 


of the present appeal. 


aF 


rHE APPEAL ALLOWED ON THE OTH OF AUGUST, ISS4, [Ik NOT 
ABANDONED, MUST BE DISMISSED FOR FAILURE TO FILE A 


TRANSCRIPT OF RECORD IN TIME. 


There is no connection between the appeal prayed 
and allowed to Kate W. Goodwin, August 6, 1884, and 
the appeal taken by the four appellants on the 20th 
of June, 1885. Between these dates the parties had 
changed by the death of the principal defendant to the 
original bill and complainant in the cross-bill and sub- 
stitution of his legal representatives; and although all 
four of the present appellants were interested in the 
decree rendered July 29, 1884, only one of them prayed 
an appeal. Sarah E.R. Smith and Chas. M. Smith had 
an interest ina part of the property separate and dis- 
tinct from the other defendants; an appeal by Mrs. 
Goodwin would not afford them any relief. 


The extensions allowed by the court on the stipula- 
tions of parties from time to time for the filing of a 
bond by Mrs. Goodwin did not authorize the filing of 
the bond by the four appellants June 20, 1885, because 
the time which had been allowed by the several exten- 
sions for filing the bond expired April 19, 1885, and there 


LO 


was no effort'to file a bond for the completion of the 
appeal allowed to Mrs. Goodwin. 

The fact that the bond filed refers to an appeal as 
having been taken prior to that time is immaterial. As 
shown in several of the cases above, this court has held 
that such recitals are mere surplusage. But in fact the 
recital is incorrect. The recital is that Kate W. Good- 
win, Chas. S. Goodwin, Sarah E. R. Smith and Charles 
M. Smith have taken an appeal, etc. No such appeal 
was ever taken. Kate W. Goodwin took an appeal, 
which was the only one, until this new appeal was at- 


tempted to be taken by the four parties named. 


lf, however, it be assumed that the appeal bond filed 
was in pursuance of the appeal prayed and allowed by 
Kate W. Goodwin, yet there was an entire failure to 
file a transcript of record in time so as to preserve the 
appeal. That appeal was prayed and allowed on the 
6th of August, ISS4. It was therefore necessary under 
that appeal to file the transcript of record during the 
first six days of the October term, ISS4, of this court, or 
at least before the end of that term. But no transcript 


was filed during that term. 


If there is any rule which this court has strictly ad- 
hered to it is that an appeal must be dismissed if the 
transcript has not been filed at the term next succeed- 
ing the one at which the appeal is allowed. Reference 
is made to the tollowing cases: 

CU’, S. v. DePacheco, 2) How., 261. 
Castro v. United States, 5 Wall., 46. 
VeHabolos v. United Scates, 6 How., 81. 
Verginia v. West, 19 How., 182. 
Griesby Vv. Purcell, 9 Otto, 505. 


lhe Lucy S Wall., 307. 
Lhe / ornado LOY l £ S.. 1Q), 
( atllot V. [ Uy CRIM. | 13 3. 8 215. 


In A7esa v. U. S., 2 Blk., 721, the appellants suffered a 
term to pass without filing a copy of the record in this 
court, but at the second term brought up the transcript 
and had it docketed, but it was decided: 

Per Curtam. “ Let this appeal be dismissed. It has 
‘not been prosecuted in the manner directed, nor within 
* the time limited by the act of Congress which requires 
“that the transcript shall be filed at the next succeed- 


‘ing term after the appeal is taken.” 


In Acllean v. Clark, 11 U.S., 754, 1t was said, Warr 
C. ].: ‘ This appeal is dismissed. The decree appealed 
‘from was entered on 20th May, 1878, and an appeal 
‘allowed these appellants in open court on 22d May. 
‘No bond for the appeal was given until 7th October, 
“ ISS1, the day on which the cause was for the first time 
‘docketed here. The appeal of May 22, 1878, became 
‘inoperative by reason of the failure to give the nec- 
‘essary bond and docket the case here during the Oc- 
‘tober term, IS7S (Gregsby v. Purcell, 99 U.S., 505), and 
‘the acceptance of the bond in October, ISSI, cannot 
‘have the effect of an allowance of a new appeal, be- 
‘cause it was more than two years after the decree had 


‘been entered.’ 
Grigsby V. Purcell. YY ( Ytto. ey eS). 

[In this case the decree was rendered on the 15th of 
February, 1875. On. the 25d of the same month, an 
entry was made in the cause granting an appeal prayed 
by |. Warren Grigsby and Susan P. Grigsby. 

: ; Pom’ F oc ‘ 
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Qn the 12th of August, 1876, during the recess be- 
tween the October term, 1875, and the October term, 
1S76 (the October term, 1875, having closed by adjourn- 
ment on the 8th of May, 1876), and before the com- 
mencement of the next term, the Grigsbys filed the 
transcript and had their appeal docketed; but this court 
held that it was too late, and that the appeal must be 
dismissed for failure to file the transcript during the 


‘ Yctober term, IS75. 


The court in this case reviews the precedents and ad- 
verts to the fact that attempts had been made to adopt 
a less stringent rule, but without success; and that it 
was for the legislature to correct, and not for the court. 


[In conclusion, it may be said that, from whatever 


point of view the record in this case may be regarded, 


there is no appeal properly within the cognizance of 


this court, and the same should be dismissed. 


W.C. Goupy, 
Soltcetor for Appellecs 
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IN THE 


Supreme Court of the United States, 


OCTOBER TERM, A. D. 1886. 


KATE W. GoopwiIn, CHAS. S. Goopn- 


WIN, SARAH E. R. SMITH and CHas. 
M. SMITH, | Appeal from the Cireuit 
Appellants, Court of the Northern 
Vc i District of Illinois. 
KLEANOR Fox, 
Lpp Ve 


Brief in Opposition to the Motion to Dismiss Appeal, 


As the court will not consider the mevits of the vari- 
ous questions presented by this record upon this mo- 
tion (118 U. S. 231), we proceed at once to state the 
facts out of which this motion arises. 

On the 6th of August, 1884, an order was entered al- 
lowing an appeal within sixty days and extending the 
time to file a certificate of evidence to the first day of 
October next. (Rec. 164). 

On September 29, 1884, an order was entered which 
was not, as asserted, the correction of a clerical error, 
but was a substantial order sustaining some exceptions 


to the Master’s report and overruling others 


On the same day an order was entered extending the 
time for filing the certificate of evidence herein to the 
first Monday in October next. 

October 6th, 1884, oz a stipulation this day filed, it 
was ordered by the court that the time to file a bond and 
bill of exceptions be extended 20 days. (Rec. 167). 

October 25th, 1884, the court ordered that the timeto 
file bond and bill of exceptions be extended eight days. 

November Ist, 1884, upon stipulation this day filed, 
the time for filing bond and bill of exceptions is ex- 
tended twenty-five days. 

November 25th, 1884, wfou stipulation of the parties, 


ordered that the time for filing certificate of evidence 


and appeal bond herein be extended to the first day of 


January next. 

December 26th, 1884, ov motion leave ts given the par- 
tres to file a stipulation herein, which ts done, and there 
upon, as therein stipulated, itis ordered that the time 
for filing appeal bond herein be further postponed until 
thirty days from January Ist, 1885. 

January 12th, 1885. This cause coming on again to 


ha) 


be heard upon petition of Eleanor Fox, among other 
things, recites the death of I. Willard Fox, and that he 


by his will gave petitioner a life estate in all his prop- 


erty with full power of disposition, names the heirs of 


[. Willard Fox, orders that they be substituted as par- 
ties with Eleanor Fox and further orders a conveyance 
of the part of the property in controversy to petitioner, 
and part to Wm. C. Goudy and Louie P. McDaid. 
(Rec. 173-177). 


y 26th, 1885. The Master reports to the court 


« 


Januar 
that the several deeds had been made, and the same 


were confirmed. 


January 31st, 1885. Ordered that the time for filing 
the appeal bond and certificate of evidence be extended 
to the 1st day of March next. (Rec. 179). 

February 28th, 1885. Ox stipulation this day filed, 
it is ordered that the time for filing an appeal bond and 
bill of exceptions be extended tothe 20th day of March 
next. (Rec 180). 

March 19th, 1885. Upon stipulation this day filed, it 
is ordered that the time for filling an appeal bond and 
certificate of evidence be extended thirty days. (Rec. 
ISI). 

April 18th, 1885. Sy stepulation filed, it is ordered 
that the time in which to file certificate of evidence 
herein be continued to the first day of May next. 

In the original stipulation on file the words “and 
bond” after the word. “evidence,” appears with a line 
drawn through it. 

On the first of May, 1885, the certificate of evidence 
was signed and filed. | 


S 

On June 20, 1885, the appeal bond was filed, bearing 
this endorsement. “This bond as to form and surety ts 
satisfactory.” 

(Signed) W. C. GOUDY. 

Upon the authority cf Dakota County v. Glidden, 113 
U. S. 222, we presenta certified copy of the stipulation 
of April 18th, 1885, and of the appeal bond filed and 
affidavits showing the facts as to the taking of the 


appeal. 


UPON THE FACTS WHICH APPEAR A CITATION WAS 
UNNECESSARY, AND IT WAS WAIVED. 


There appear no less than seven stipulations in this 


record signed by the counsel of the respective parties, 


and upon which the court acted. 

Standing by itself, each of these orders is in effect 
the allowance of an appeal, since the granting of leave 
to file an appeal bond and to file a certificate of evi- 
idence necessarily implies che allowance of the appeal. 
And the appellees having stipulated their consent to 
such orders, they are in no position to deny the neces- 
sary effect of them. 

All of these orders were really a continuation of, 
anda reaffirmance of, the order of August 6th, 1884, 
allowing an appeal, This order was made at the same 
term at which the decree was rendered, 

A prayer for an appeal made in open court, and an 
order allowing it constitute a valid appeal. Under 
such circumstances the allowance becomes the judicial 
act of the court in session, and the bond is not essential 
to the taking of the appeal, though it may be to its 
prosecution. 

k:dmonson v. Bloomshire, 7 Wallace, 311. 
Peungh v. Davis, 110 U. S. 228. 

Treating the case as if the only order relative to the 
appeal was made August 6th, 1884, the counsel for the 
appellee seek to apply the rule laid down in Raz/lroad 
Co. v. Blair, 100 U. S. 662, that the appeal being per- 
fected at the same term a citation is necessary. 

But the court in that case state the theory upon 


which the rule is based to be “that as a party to a suit 
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is constructively present in court during the entire term 
at which his cause is for hearing, and as the doings of the 


4 
court are matter of record at the time, he is chargeable 
with notice of all that is done during the term affect- 
ing his suit; because if actually absent when an order 
is made, he can on his return obtain full information by 
an examination of the minutes. ’ 

This reasoning does not apply to the present case, 
since what a person consents to he must certainly be 
held to have notice of. And the reason of the rule fail- 
ing, the rule itself should cease as applied to the pres- 
ent case. 

Vansant v. Gaslight Co.,99 U.S 213, relied upon 
by the other side, has no relevancy here, as there the 
court never at any time made an order respecting an ap- 
peal. 

Again it appears that appellee had full notice of what 
was done. 

They stipulated that the certificate of evidence might 
be filed on May Ist, 1885, if not the bond, and hence 
there was notice of that. 

On the bond it isshown that it was endorsed as satis- 
factory as to form and surety, and that this was done for 
the purpose of having it presented for approval and to 
avoid the necessity of the counsel personally appearing 
in court when it was approved. 

That was full notice of the giving of the bond. 

In Razlroad Co. v. Blair, 100 U. S. 662, it is said 
that “an appeal otherwise regular would not probably be 
dismissed absolutely for want of a citation, if it appeared 
by clear and unmistakable evidence, outside of the rec- 


ord, that the allowance was made in open court at the 
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proper term, and that the appellee had actual notice of 


what had been done.” 

This doctrine was approved in Dodge v. Kuowles, 114 
U. S. 438, in which case it is further held that “the cita- 
tion is intended as notice to the appellee that an appeal 
has been taken and will be duiy prosecuted. No spec- 
ial form is prescribed. The purpose is notice, so that 
the appellee may appear and be heard. The judicial 
allowance of an appeal in open court at the term in 
which the decree has been rendered ts sufficient notice 
of the taking of an appeal. Security is only for the due 
prosecution of the appeal. 

“The citation, if security is taken out of court, or af- 
ter the term, is only necessary to show that the appeal 
which was allowed in term has not been abandoned by 
the failure to furnish the security before the adjourment. 
[It is not jurisdictional. Its only purpose is notice. 

“If by accident it has been omitted, a motion to dis- 
miss an appeal allowed in open court and at the prope: 
term, will never be granted until an opportunity to give 
the requisite notice hasbeen furnished, and _ this, 
whether the motion was made after the expiration of 
two years from the rendition of the decree, or before.” 

We respectfully submit that the appellants are brought 
within the principle of this case and that sufficient ap- 
pears to show that the appellee had full notice of every 
step that was taken, and that the facts justified the ap- 
pellants in relying upon a waiver of the issuance and 
service of citation; or at all events, that they were so 
far misled by the action of the other side, as to require 
the court to apply the rule held in Cayton v. Lash, 94 
U. dS. 112 and Razlroad Company v. Blair, too Id. 661, 


] 


[ he motion. 


if it does not wholly deny t 
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THE APPELLEE CANNOT BE HEARD TO ALLEGE THAT 
THE TRANSCRIPT OF THE RECORD WAS NOT FILED 
IN TIME. 
sarah E. R. Smith and Charles M. Smith purchased 

a part of the property in controversy and paid $6,625 

in cash for it, and claim to be in this record éona fide 

purchasers for full value paid, without notice. 

They were made defendants to the cross-bill of the 
appellee, and set up the above state of facts. 

So it is incorrect to say thit they had an interest in 
part of the property distinct from the others; or that an 
appeal by Mrs. Goodwin would not afford them any re- 
lief. 

Mrs. Goodwin claimed to hold that part of the property 
by an absolute, indefeasible conveyance; if it shall be 
decided that she did so hold it, then Mrs. Smith acquired 
a good title when she purchased the property; and so 
relief to Mrs. Goodwin would operate as relief to Mrs 
Smith. Even if the joining of Mr. and Mrs. Smith in 
lar, the other side 


the appeal was not technically re 


ly regu 
are in no position to take advantage of it, because the 
stipulations covered all the parties and recognized the 
right of all the parties to join in the appeal. 

Neither can the other side be heard to urge here that 
the transcript of the record was not filed to the October 
ferm, 1884, of this court, because they prevented it 
themselves. ‘ 

This being an equity cause, it must come up on the 
evidence. The certificate embodying the evidence was 
prepared and presented to the other side, who 


claimed they did not have time to examine it, and hence 
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stipulations were made from time to time, extending 
the matter until they could have time to examine it, 


and present any objections they might have to it. 


It would not only be inequitable but unjust to require 


a party to file his record at the term claimed, when he 


was prevented by the other side from getting the evi- 
dence in shape to be placed in the record. We do not 
see that the cases cited upon the other side upon this 
point have much relevancy to the facts of this case. 

As to the point that the parties had changed, that was 
not done until January 12th, 1885, and if this be of any 
significance, then the final decree was not entered till 
that time, and in such case the appeal could only be 
returnable to the October Term, 1885. 

We claim that the appeal was taken by virtue of the 
proceedings had to the October Term, 1885, of this 
court. 

The record was regularly filed at the October Term, 
1885, and in proper time of the term, and within two 

ars of the entry of the decree. 

Brandties v. Cochrane, 105 U.S. 262. 
Grigsby v. Purcell, 99 Id. 507. 

For these reasons we respectfully submit that the 
motion to dismiss should be denied. 

CHAS. H. WOOD and 
JOHN N. JEWETT, 
Solicitors for Appellants. 
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INSURANCE CO. OF NORTH AMERICA VS. J 8S. GUARDIOLA ET AL. 1 


1 UNITED STATES OF AMERICA, 88: 


The President of the United States of America to the judges of the 
circuit eourt of the United States for the southern district of New 
York, Greeting: 


- Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said cireuit court, before you 
or some of you, between Jamie 8. Guardiola and Tomas Tejedor, as 
plaintiffs, and The Insurance Company of North America, as de- 
fendant, a manifest error hath happened, to the great damage of the 
said defendant, as is said and as appears by its complaint, we, be 
ing willing that such error, if any hath been, should be duly cor- 
rected and full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the justices of the Supreme Court of the United States, at the Cap- 
itol, in the city of Washington, together with this writ,so that you 
have the same at the said place, before the justices aforesaid, on the 
third Monday of October next, that, the record and proceedings 
aforesaid being inspected, thesaid Justices of the Supreme Court may 
cause further to be done therein to correct that error what of right 
and according to the law and custom of the United States ought, to 
be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 12th day of October, in the 


year of our Lord one thousand eight hundred and eighty-five and 
of the Independence of the United States the one hundred and 
tenth. 
[Seal of U.S. Cireuit Court, South. D 
TIMOTHY RIEEITH 
Clerk of the Cireuit Co ) States of 
Ame r | » Dist let of 
\ Second Crrcuit. 
Allowed Oct. 12, 1885. 
LDDISON BROWN. 
2 UNITED STATES OF AMERICA, 


Southern District of New York, {( ~ 


I, Timothy Griffith, clerk of the circuit court of the United States 
of America for the southern district of New York, in the second 
circuit, by virtue of the foregoing writ of error and in obedience 
thereto, do hereby certify that the following pages, numbered from 
3 to 287, inclusive, contain a true and complete transcript of the 
records and proceedings had in said court in the case of The Insur- 
ance Company of North America, plaintiff in error, against JamieS. 
Guardiola and Tomas Tejedor, defendants in error, as the same re- 
main of record and on file in said office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed at the city of New York, in the southern district 
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Z THE INSURANCE COMPANY OF NORTH AMERICA VS. 


of New York, in the second circuit, this seventeenth day of October, 
in he year of our Lord one thousand eight hundred and eighty- 
five and of the Independence of the United States the one hundred 
aad: tenth 

Seal of U.S. Cireuit Court, South. Dist. New York. ] 


TIMOTHY ‘GRIFFITH, Clerk. 


i 


[Endorsed :] U.S. Supreme Court. The Insurance Company of 
North America, plaintiff in error, vs. Jamie S. Guardiola and Tomas 
iedor, defendants in error. Writ of error. U. 8. circuit court, 
Oct. 14,1885. Timothy Griffith, clerk. 


Ve hereby admit due & timely service of a copy of the within 
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N. , October 14, 1885. 
GOODRICH, DEADY & PLATT 
Attorneys for De ff un Error. 


SUMMONS. 
Court of Common Pleas for the City and Count "New York. 


JAMIE 8S. GuaRDIOLA and Tomas Tesepor, Plaintiffs 
against 
Tuer INSURANCE CoMPANY OF NortH AMERICA, Defendant. 
To the above-named defendant: 
You are hereby summoned to answer the complaint in this ac- 


tion and to serve a copy of your answer on the plaintiffs’ attorney 
within twenty days after the service = this summons, exclusive of 
the di of service, and in case of YOur fai ilure to appear Or answer 


judgment will be taken against you default for the relief de- 
manded in the complaint. 
Dated February ord, 1881. 
WM. W. GOODRICH, 
Plaintifj’s Attorney. 


Post office and office address: 59 Wall street, New York city. 


f Court of Common Pleas for the City and County of New York. 


JAMIE S. GUARDIOLA and Tomas TEJEDOR 
against 
Tue INSURANCE COMPANY OF NorRTH AMERICA. 


The plaintiffs, complaining of the defendant, by this their com- 
plaint respectfully show— 

That at all times hereinafter mentioned these plaintiffs were co- 
partners in business at Sagua la Grande, and these plaintiffs alle Text 
upon information and belief that at the same time the defe adant 
above-named on a corpors ation, duly organized and existing under 
the laws of the State of Pennsylvania. 

That on or aan t the twenty-sixth day of May, one thousand eight 
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JAMIE S. GUARDIOLA ET AL. 3 


hundred and sixty-eight, at Philadelphia, in consideration of the 
premium of fifteen hundred dollars, then and there to it paid by 
George C. Carson & Company, the defendant, by its agent duly au- 
thorized thereto, made its certain policy of Insurance in writing, of 
which a copy is hereto annexed, marked Schedule A, in the sum of 
one hundred thousand dollars, and thereby insured George C. Carson 
& Company, for account of whom it might concern, all goods for 
account of or consigned to George C. Carson & ( ompany, from port 
to ports, Upon a vessel or vessels agreed upon at the time of endorse- 
ment, such insurance being against perils of the sea, fire, pirates, 
rovers, assalling thieves, jettisons, barratry of the master and mari- 

ners, and such other perils, losses, and misfortunes that 
D should come to the hurt, detriment, or damage of said treight 

or property, or any part thereof, all risks to be reported to 
the insurance company and the amount declared as soon as ascer- 
tained ; said insurance to be upon vessels from port or ports In the 

West Indies to port or ports in the United States north of the 
Hatteras. 

That thereafter and on or about the 22nd day of June, 1880, there 
was endorsed by the said insurance company upon the said poliey 
for the benefit of the plaintiffs a risk upon the brig “ Georgia ” from 
Sagua la Grande to Delaware breakwater for orders, thence to New 
York or Philadelphia, upon sugar, each marked subject to its own 
average, the said sugar being therein valued at the sum of forty- 
one thousand eight hundred and eighty-eight ($41,888) dollars and 
the same being consigned to George C. Carson & Co., the premium 
thereon being stated to be the sum of seven hundred and thirty- 
three dollars and four cents; and also another endorsement upon 
the advance upon freight of said brig upon said sugar, viz., the sum 
of nine hundred and ninety-five dollars, the premium thereon being 
nineteen dollars and ninety cents, both of which premiums were 
duly paid to the defendant. 

That on or previous to the fourteenth day of June, one thousand 
elght hundred and eighty, the said brig took on board, at Sagua la 
Grande, five hundred and thirty-one (531) hogsheads § and one tierce 
of sugar,and therewith, being in all 1 respects t loht, stauneh, and sea- 
worthy, sailed from Sagua la Grande, in the Island of Cuba, bound 
for Delaware breakwater, being ports mentioned in eaid policy, and 

while proceeding thereon was, by the perils of the sea, bar- 
6 ratry of the master and mariners, or one of the other perils 
insured against, wrecked on the reef Cruz del Padri. 

That the plaintiffs before the departure of said vessel advanced 
the master part of the freight moneys, to wit, the sum of nine hun- 
dred and ninety-five dollars. 

" That the plaintiffs were at the time of the commencement of the 
said risk and thereafter, until the loss of said vessel, the owners of 
said sugar, and that the value thereof was the sum of forty-one 
thousand eight hundred and eighty-eight dollars and ps prog 

That of the said sugar so lost as aforesaid part thereof, to wit, two 
hundred and twenty-three hogsheads, were saved in a sonia con- 
dition, and the same was brought to and sold at the city of New 
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York, the net proceeds whereof was the sum of ten thousand nine 
hundred and ninety dollars and eleven cents. 

That the plaintiffs have duly fulfilled all the terms in said policy 
of insurance on their part to be kept and performed, and that more 
than sixty days before the commencement of this action, to wit, on 
or about the 8th day of July, one thousand eight hundred and 
elghty, they exhibited to the defendant due proof of loss, proof of 
interest and adjustment, and duly demanded payment of the amount 
due them thereon, but that the said defendant has refused to pay to 
these plaintiffs any portion of their said loss,except that on or about 
the twenty-third day of November, one thousand eight hundred and 
eighty, it paid to the plaintiffs the sum of thirteen thousand eight 

hundred and forty-seven dollars and twenty-three cents. 
7 That there is now due to these plaintiffs from the said de- 
fendant upon said policy of insurance the sum of eighteen 
thousand and forty-five dollars and sixty-six cents, with interest 
thereon from the 8th day of September, one thousand eight hundred 
and eighty, no part of which has been paid. | 

Wherefore plaintiffs demand judgment against the said defendant 
for the sum of eighteen thousand and forty-five dollars and sixty- 
six cents, with interest thereon from the 8th day of September, one 
thousand eight hundred and eighty. 

WM. W. GOODRICH, 
Plaintiffs’ Attorney, 59 and 61 Wall Street, New York. 


City AND County OF NEw YORK, ss: 

Tomas Tejedor, being duly sworn, says that he is one of the plain- 
tiffs above-named; that he has read the foregoing complaint and 
knows the contents thereof; that the same is true of his own knowl- 
edge, except as to the matters therein stated to be alleged upon in- 
formation and belief, and as to those matters he believes it to be 


true. 
TOMAS TEJEDOR. 


Sworn to before me this 5th day of February, 1881. 
JOHN A. DEADY, 
Notary Public. New York Co. 


8 By the president and directors of the Insurance Company of 
North America : 

This policy of insurance witnesseth that the president and direct- 
ors of the Insurance Company of North America by these presents 
do cause Geo. C. Carson & Co. to be insured in the sum of one hun- 
dred thousand dollars, goid, lost or not lost, at and from port or ports 
in the West Indies to port or ports in the United States N. of Hat- 
teras, to cover all goods for account or to consignment of Geo. C. 
Carson & Co.; each invoice subject to separate average & each fifty 
packages in the order of invoice subject to separate average, unless 

otherwise agreed upon at time of endorse- 
Sum insured, $100,000. ment, to cover the risk of lighters at the 
port of shipment where customary and 


-_ 
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where the merchandise is shipped from the plantation, same to at- 
tach as soon as the lighters are opposite the port of shipment; either 
party to be at liberty to cancel this agreement at any time on ten 
days’ written notice being given, but without prejudice to any risk 
pending at the termination of that period. It is also agreed that 
this policy covers goods consigned to Brown Brothers and Co., and 
Baring Brothers & Co., for account of whom it may concern, loss, 
if any, payable to Geo. C. Carson & Co., upon merchandise on and 
under deck, valued at invoice cost & ten per cent., unless otherwise 
agreed upon at time of endorsement, on board of the vessel or vessels, 
steamer or steamers, called the ——, whereof is master for this voy- 
——s. OT whosoever else shall be master of said vessel or by 


age 
whatsoever other name or names the said vessel or master thereof 
shall be named or ecalled— 
od Beginning the adventure upon the said vessel as aforesaid, 
and upon the freight or property from and immediately fol- 
lowing the loading of said property on board said vessel and to con- 
tinue during the voyage aforesaid on the vessel until she shall be 
arrived and moored at anchor twenty-four hours in safety, and on 
the freight and property until the property shall be safely landed. 
And it shall be lawful for the said vessel in her voyage to proceed 
and sail to, touch and stay at, any ports or places, if thereunto 
obliged by stress of weather or other unavoidable accidents, without 


prejudice to this insurance; and, in case of any loss or misfortune 


resulting from any peril insured against, the party insured engages 

for himself or themselves, his or their factors, servants, and assigns, 

i : to sue, labor. travel for, and Use all reasonable and 

Premium, ais ra ple aie 
21500, proper means for the security, preservation, relief, and 
e ) | : Sages 

fi recovery of the property Insured or any part thereof; to 


< - 
Pi 


the charges whereof tne sald company engages to con- 
i : = 
tribute in proportion as the sum insured bears to the 


$1,500, 


evold. — } | 
whole sum at risk: and the acts of the assured or as- 


surers, or of their joint or respective agents, In preserving, securing 
or saving the property insured in case of danger or disaster shall 
not be considered or held to be a waiver or acceptance of abandon- 
ment. The company having been paid the consideration for this 
insurance by the assured, or his or their assigns, at the rate of one 
and one-half per cent.,the premiums on risk to be fixed at the time 
of endorsement, and such clauses to apply as the company may In- 
sert as the risks are successively reported. 


Copy. 


Nominal. 


Touching the adventures and perils which the said insurance 
company are contented to bear and take upon them, they are of the 
seas, fires, pirates, rovers, assailing thieves, Jettisons, and also bar- 

ratry of the master and mariners, unless the assured be owner 
10 or part owner of the vessel (embezzlement and illicit trade ex- 
cepted in all cases), and such other perils, losses, and misfor- 
fortunes that haveor shall come to the hurt, detriment, or damage of 
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the said vessel, freight or property or any part thereof as may be as- 
sumed by this policy and expressed therein : Provided, and it is ex- 
pressly agreed, That the insurers shall not be liable for damage or 
injury to “goods by dampness, change of flavor, or by being spotted, 
discolored, musty or mouldy, uniess the same ‘be caused by actual 
contact of sea-water with the articles so damaged ; and, in case of 
partial loss by sea, damage to dry goods, cutlery or other hardware, 
the loss shall be ascertained by a separation of the damaged from the 
undamaged portion of a dam: iged package or packages, respectiv ely, 
and the sale of the damaged portion or portions only, and not other- 
wise, and the same practice shall obtain as to all other merch: indize 
so far as practicavle: And provided also, That the said company 
shail not be liable for any claim for or loss by seizure, capture, or 
detention or the consequences of any attempt thereat. 

fOn margin:] All risks to be reported as soon as known and 
amounts declared as soon as ascertained. It is understood and 
agreed that this policy shall not be deemed as continued in force 
for more than one year from the date hereof unless otherwise agreed 
upou and endorsed hereon. It is expressly understood and agreed 
that the company shall not be liable for any claim for loss by cap- 
ture, seizure, detention or destruction, cr the conse i nees of any 
attempt thereat by or arising from the acts of any belligerent nation 
or oni notwithstanding anything to the contrary in this policy. 
Proof of loss to be authenticated by the agent of the company if 
there be one at the place where such proofs are taken. 


It is also agreed that bar, bundle, rod, hoop and sheet iron, wire 
of all kinds, tin plates, steel, madder, sumac, wickerware, willow, 
manufactured or otherwise, cheese, salt, grain of all kinds, fruits, 
whether preserved or otherwise, dry fish, vegetables and roots, pre- 
pared or otherwise, rags, hempen yarn, bags, cotton bagging and 
other articles used for cotton bagging, pleasure carriages, household 
furniture, musical instrument s, looking- glasses, skins and hides, and 
ill articles perishable in their nature are warranted by the assured 
free from average — general), unless it happened by stranding 
and amount to twent "per cent. on the whole aggregate value of 
such articles; hemp, leat tobacco, tobacco stems, bread, Indian meal, 
matting see cassia (except in boxes) free from average (unless gen- 

eral) under fifteen per cent. on the whole aggregate value of 
1] such articles; coffee in bags or bulk, pepper in bags or bulk, 

rice, sugar, flax, and saltpetre free from aver age (unless ven- 
eral) under seven per cent. on the whole aggregate value of such 
articles 

And in ease of loss, such loss to be paid in sixty days after proof 
of loss, proof of interest, and adjustment exhibited to the assurers, 
the amount of the premium or the note given for the premium, if 
unpaid, and all sums due to the company from the assured when 
such loss becomes due being first deducted and all sums coming 
due being first paid or secured to the satisfaction of the assurers ; 
but no loss or avet ‘age shall in any case be paid under five per cent. 
on each passage, unless general: 
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Provided always, and it is further agreed, That if the said assured 
shall have made any other assurance upon the premises aforesaid 
prior in date to this policy, then this insurance company shall be 
answerable only for so much of the amount as such prior insurance 
inay be deficient towards fully covering the premises hereby in- 
sured, without any deduction for the insolve ney of all or any of the 
underwriters, and shall return the premium upon so much of the 
sum by them insured as they shall be by such prior insurance ex- 
onerated from ; and in case of any Insurance upon the said prem- 
ises subsequent in date to this policy, this insurance company shall 
nevertheless be answerable for the full extent of the sum by them 
subseribed hereto, without right to claim contribution from such 
subsequent assurers, and shall accordingly be entitled to retain the 
premium by them received in the same manner as if no such sub- 
sequent assurance had been made. It is also agreed that the vessel, 
freight, or property be warranted by the assured free from any 
charge, damage, or loss which may arise in consequence of seizure 
and detention for or on account of any illicit or prohibited trade or 
any trade in articles contraband of war; and also free from any 
charge, damage, loss, or claim on account of injury to any other 

vessel or her cargo arising from collision of the vessel herein 
12 named with such other vessel. [It is further agreed that in 

case a total loss shall be claimed for or on account of any 
damage or charge to the said vessel the only basis for ascertaining 
her value shall be her valuation in’ this policy, and if not valued 
herein then her actual value at the port to which she belonged at 
the time of the inception of this risk; and it is also agreed that if 
the above-named vessel, upon a regular survey, shall be declared 
unseaworthy, by reason of her being unsound or rotten or incapa- 
ble of prosecuting her voyage on account of her being unsound or 
rotten, then the assurers shall not be responsible on this policy; and 
if the voyage aforesaid shall Kave been begun and shall have termi- 
nated before the date of this policy, then there shall be no return of 
premium on account of such termination of the voyage: and it is 
further agreed that one-third shall be deducted from the cost of all 
repairs of injuries and losses on the vessel by the perils insured 
against (except on anchors and copper) as a commutation for the 
average difference between new and old, the remains of all articles 
replaced being considered as salvage and accordingly deducted from 
the net loss, and instead of deducting one-third from the cost of re- 
coppering there shall be deducted two and a half per cent. of the 
net cost of recoppering, after deducting the value of the old copper 
and nails, for each and every month the copper shall have been on 
the vessel at the time when it is taken off, and if the copper shall 
have been on forty months or more the cost of recoppering shall be 
wholly excluded. It is also agreed that when the goods insured 
arrive at this port no claim for loss or damage shall be allowed un- 
less the assured or consignee give notice to this company of the 
same within ten days after the landing, and also of any public sale 
intended to be made in consequence of such loss or damage at least 
two days previous to such sale, and that the company are not liable 
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for loss or damage by breakage, leakage, wet or exposure on 
13 goods insured, as on deck. It is also agreed that no liability 

is incurred under this policy for leakage on molasses or other 
liquids unless occasioned by stranding or collision with another 
vessel. It is further agreed that the assured shall not abandon in 
consequence of the port of destination being blockaded, but the ves- 
sel shall in such case have the liberty to proceed to another port 
not blockaded, which shall be substituted for the blockaded port. 
[t is also agreed that in all cases of return premium for short‘ prop- 
erty or over insurance ten per cent. of the return premium shall be 


retained by the insurers. It is also agreed that no assignment of 


this policy shall be valid unless the premnium has been paid or the 


note given therefor is further secured by a previous endorsement of 


the person or persons for whose benefit said assignment 1s intended 
and unless the eonsent of the insurers be first obtained. 
In witness whereof the president and directors of the Insurance 


Company of North America have caused their common seals to be 


affixed to these presents, In Philadelphia, the twenty-sixth day of 


May, one thousand eight hundred and sixty-eight. 
| SEAL. ] ———e President. 


14 | Endorsed:| Courtof common pleas. Jamie 8. Guardiola 

and ano. against The Ins. Co.of North America. Copy. Sum- 
mons and complaint. William W. Goodrich, pl’ffs’ att’y, 59 Wall 
street, New York, Brown Bros.’ building. 


Ld Notice of Appearance. 
Court of Common Pleas for City and County of New York. 


JAMIE S. GUARDIOLA & Tomas TEJEDOR 
aga neat 


THe [INSURANCE CoMPANY OF NortH AMERICA. 


Sir: Please to take notice that the defendant, The Insurance 
Company of North America, appears in this action, and that we are 
retained as attorneys for it therein, and demand that a copy of the 
complaint and all papers in this action be served on us at our office, 
number 68 Wall street, New York city. 

Yours, &c., STRONG & CADWALADER, 
Attorneys for Defendant. 

Office No.—; post-office address, 68 Wall street, New York city, N.Y 

To William W. Goodrich, Esq., plaintiffs’ attorneys. 

16 Endorsed: Common pleas court, city & county of New 

York. Jamie 8S. Guardiola and Tomas Tejedor ag’st The In- 
surance Company of North America. Notice of appearance of de- 
fendant, The Insurance Company of North America. Strong «& 
Cadwalader, attorneys for defendant. 


Gn et me et omen 
oR 


tt 
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Due and timely service of a notice, of which the within is a copy, 
admitted this 24th day of February, 1881. 
W. W. GOODRICH, 
Plaintiffs’ Attorney. 
. 17 Common Pleas Court for City & County of New York. 


JAMIE S. GUARDIOLA & Tomas TEJEDOR 
i ag’st 
THE INSURANCE COMPANY-OF NortH AMERICA. 


The time for defendant to answer herein is hereby extended twenty 
days from date hereof. ; 
Dated lebruary 20, 1881. 
WM. W. GOODRICH, 
Att'y for Pl ff-. 


Endorsed: Court of common pleas, in city and county of New 
York. Jamie 8S. Guardiola & another ag’st The Insurance Company 
of North America. Copy. Extension of time. Strong & Cadwal- 
ader, att’ys for defendant, No. 68 Wall street, N. Y. C. 


18 Petition for Removal. 
Court of Common Pleas for the City and County of New York. 


be of JAMIE S. GUARDIOLA and ‘Tomas TEJEDOR 
against 
THE INSURANCE COMPANY OF NortH AMERICA. 


To the honorable the judges of the court of common pleas for the 
city and county of New York: 

The petition of The Insurance Company of North America, the 
defendant in the above-entitled action, respectfully shows that the 
above-entitled suit is a suit of a civil nature at law, and was com- 
menced on the 5th day of February, A. D. 1881, by the said Jamie 
S. Guardiola and Tomas Tejedor, as plaintiffs, by the service of the 
summons and a copy — complaint upon the defendant, The Insurance 
Company of North America, by service of the same upon Wes 
Catlin, the agent of said defendant in the city of New York; that 
the said Jamie 8. Guardiola and Tomas Tejedor are the only plain- 
tiffs and the said The Insurance Company of North America is the 
= sole defendant: that the time of the defendant to answer has not ex- 
pired; that issue has not been joined herein, and that no other pro- 
ceedings have been had in said suit. 


4 And your petitioner further says that the said Jamie 8. Guardiola 
and Tomas Tejedor were at the commencement of said suit and at 
* all times since have been and now are citizens and subjects 
19 of a foreign State—that is,of the Kingdom of Spain, nor were 
they at the commencement of this action, nor have they been, 
nor are they now, citizens or residents of the State of Pennsylvania, 

a 2—159 
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and reside at Sagua la Grande, in the Island of Cuba, and that 
your petitioner was at the time of the commencement of said suit 
and has at all times since been and still is a corporation or body 


politic Incorporated by and existing under the laws of the State of 


Pennsylvania, and that such suit is pending and undetermined, and 
that there is therein a controversy between citizens of a State and 
citizens or subjects of a foreign State, viz., between tne plaintiffs, 
citizens or subjects of the Kingdom of Spain, and defendant, a cit- 
izen of Pennsylvania, and that the matter in dispute exceeds, ex- 
clusive of costs, the sum or value of five hundred dollars, said suit 
being brought to recover the sum of eighteen thousand and forty- 
five 107 dollars. 

And your petitioner further says that the said suit is not yet ready 
for trial; that issues have not been joined, and that the same could 
not be tried at the present term and no trial has been had ; that 1t 
is desired by the defendant to remove the said suit from the court 
of common pleas for the city and county of New York to the circuit 
court of the United States for the southern district of New York, ac- 
cording to the acts of Congress in that behalf, and that defendant 
presents herewith its bond, with good and sufficient surety, for its 
entering in such circuit court, on the first day of next term or ses- 
sion, a copy of the record in such suit and for paving all costs that 
may be awarded by said circuit court if such court shall hold that 
such suit was wrongfully or improperly removed thereto, and also 
for its appearing and entering special bail, if special bail was orig- 

nally required therein. 
20 And your petitioner further offers to furnish such other or 
further security or do such other or further act or thing, or 
both, as may reasonably be required in the premises. 

Wherefore your petitioner, pursuant to the provisions of the act 
of Congress in that behalf and the statutes of the United States, prays 
this honorable court to accept this petition and the said bond and 
to proceed no further in this suit, and prays that the same may be 


removed from the said court of common pleas to the circuit court of 


the United States for the southern district of New York, and that 
your petitioner may have such other or further relief, or both, as 
may be just and equitable. 

And your petitioner will ever pray, ete. 

Dated New York, February 25d, 1881. 
THE INSURANCE COMPANY 

OF NORTH AMERICA, 

By CHARLES PLATT, President. 
STRONG & CADWALADER, 
Defendant's & Petitioner’s Attorneys, 
No. 68 Wall Street, New York City. 


STATE OF PENNSYLVANIA, 
City and County of Philadelphia, j 


Charles Platt, of said city, being duly sworn, doth depose and say 
that he is president of the above-named defendant, The Insurance 
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Company of North America; that he has read the foregoing peti- 
tion and knows the contents thereof; that the same is true of his 
own knowledge, exceptas to the matters therein stated to be alleged 
on information and belief, and as to those matters he believes it to 
be true. 

CHAS. PLATT. 


Sworn to before me this 25d day of February, 188]. 
[ SEAL. | JOHN RODGERS, 
Notary Public 


Form 25 B. 


STATE OF PENNSYLVANIA, | 
County of Philadelphia, } 


SS - 


[, William B. Mann, prothonotary of the court of common pleas 
of said county, do certify that John Rodges, squire, before whom 
the annexed affidavit was made, was at the time of so doing al notary 
public, duly commissioned and qualified to administer oath- and 
affirmations and to take acknowledgments, &e., and to all whose 
acts as such full faith and eredit are and ought to be given, as well 
In courts of judicature as elsewhere, said court being a court of 
record ; and that I am well acquainted with handwriting of the said 
John Rodgers and verily believe his signature thereto is genuine, 
and that said affidavit purports to be taken in all respects as re- 
quired by the laws of the State of Pennsylvania. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court this 25rd day of February, in the year of our 
Lord one thousand eight hundred and eighty-one. 

WILLIAM B. MANN, 
Prothonotary. 


21 [ Indorsed :] Court of common pleas, city and county of 
New York. Jamie 8S. Guardiola and ‘Tomas ‘Tejedor against 
The Insurance Company of North America. Copy. Petition. Strong 
& Cadwalader, pet’r’s & def’t’s attorneys. Office and P. O. address, 
No. 68 Wall street, New York city. 
22 Know all men by these presents that we, The Insurance 
Company of North America, of the city of Philadelphia, State 
of Pennsylvania, as principal, and N. W.S. Catlin, of New York, 
and Clayton Platt, of New York, as sureties, obligors, are held 
and firmly bound unto Jamie 8. Guardiola and Tomas Tejedor in 
the sum of one thousand dollars, to be paid to the said Jamie 5. Guar- 
diola and Tomas Tejedor, their executors, administrators, or assigns; 
to which payment, well and truly to be made and done, we bind 
ourselves, our heirs, executors, and administrators, jointly and sev- 
erally, by these presents. Sealed with our seals. 
Dated New York, February 25rd, 1881. 
Whereas the above-bounden The Insurance Company of North 
America has petitioned, or is about to petition, the court of common 
pleas for the city and county of New York for the removal to the 
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circuit court of the United States for the southern district of New 
York, pursuant to the provisions of the statutes of the United States 
in that behalf, of a certain suit pending in the said court of common 
pleas, wherein the said Jamie S. Guardiola and Tomas Tejedor are 
named as plaintiffs and the said The Insurance Company of North 
America is named as defendant: 

Now, therefore, the condition of the above obligation is such that 
if the above-bounden The Insurance Company of North America 
shall enter in said circuit court, on the first day of its next session, 
a copy of the record in such suit, and shall pay all the costs that 

may be awarded by the said circuit court if such court 
23 shall hold that said suit was wrongfully or improperly 
removed thereto, and shall there appear and enter special 
bail in said suit, if special bail was originally requisite therein, 
then this obligation to be null and void; otherwise to remain in 
full force and effect. 
THE INS’CE CO. OF NORTH AMERICA, 
[skEAL OF co.] By CHARLES PLATT, President. 
GREVILLE E. FRYER, Secretary. 


Sealed and delivered in presence of— 
ROBERT TOLAND, 
JOHN RODGERS, 
Att. Ins. Co. of N. A. 


STATE OF PENNSYLVANIA, City of Philadelphia: 


On this 23d day of February before me personally came Charles 
Platt, president, and Greville E. Fryer, secretary, of The Insurance 
Company of North America, to me severally known, and known to 
me to be the president and secretary of said company, respectively, 
and who by me being duly sworn did depose and say—the said 
Charles Platt that he resides in Philadelphia, and that he is presi- 
dent of said company, and the said Greville E. Fryer that he re- 
sides in Philadelphia and is secretary of said company; that the 
said seal which is affixed to the above instrument is the corporate 
seal of said Insurance Company of North America, and was thereto 
affixed by authority of the board of directors of said company, and 
that they signed their names as president and secretary by like au- 
thority. Pana 
(N. W. 8S. CATLIN. — [sEat.] 


“.B.) CLAYTON PLATT. [sear 


Witness my hand and notarial seal this 23d day of February 

Cc) ” e - 3 
1881. 

[ SEAL. | JOHN RODGERS, 


Notary Public. 
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Form 25 B. 


STATE OF PENNSYLVANIA, | 
County of Philadelphia, -§ 
I, William B. Mann, prothonotary of the court of common pleas 

of said county, do certify that John Rodgers, Esquire, before whom 

the annexed affidavit was made, was at the time of so doing a notary 
public, duly commissioned and qualified to administer oaths and 
affirmations and take acknowledgments, &c., and to all whose acts 
as such full faith and credit are and ought to be given, as well in 
courts of judicature as elsewhere, said court being a court of record ; 
and that I am well acquainted with the handwriting of the said 

John Rodgers and verily believe his signature thereto is genuine, 

and that said affidavit purports to be ttken in all respects as re- 

quired by the laws of the State of Pennsylvania. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court this 23rd aay of february, in the year of our 
Lord one thousand eight hundred and eighty-one. 

[Seal of Court of Com. Pleas. ] 


Ss Ss As 


WILLIAM B. MANN, 


Prothonotary. 
City, CouNtTy, AND STATE OF NEW YORK, ss: 


24 I certify that on this 26th day of February, A. D. 1881, be- 
fore me personally appeared the above-named N. W.S. Cat- 
lin and Clayton Platt, to me personally known, and known to me 
to be the individuals described in and who executed the above 
bond,and severally acknowledged that they executed the same. 
[SEAL. ] G. F. BUTTERWORTH, 
Notary Public in and for the City and County of New York. 


City AND County OF NEW YORK, 8s: 

N. W.S. Catlin, one of the subseribers to the foregoing bond, be- 
ing duly sworn, says that he isa resident and freeholder within this 
State and is worth the sum of two thousand dollars over all the 
debts and Habilities which he owes or has incurred and exclusive 
of property exempt by law from levy and sale under an execntion. 


N. W. S. CATLIN. 


Sworn to before me this 26th day of February, 1551. 
[ SEAL. | G. F. BUTTERWORTH, 
Notary Public in and for City and County of New York. 


City AND CounTy OF NEW YORK, 88: 

Clayton Platt, one of the subscribers to the foregoing bond, being 
duly sworn, says that he is a resident and householder within this 
State and is worth the sum of two thousand dollars over ail the 
debts and liabilities which he owes or has incurred, exclusive of 
property exempt by law from levy and sale under an execution. 


CLAYTON PLATT. 
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Sworn to before me this 26th day of February, 1881. 
[ SEAL. | G. F. BUTTERWORTH, 
Notary Public in and for City and County of New York. 


20 [Endorsed:] Court of common pleas, city & county of 
New York. Jamie S. Guardiola and Tomas Tejedor against 
The Insurance Company of North America. Copy. Bond. Strong 
& Cadwalader, def’t’s attorneys; office & P. O. address, No. 68 Wall 
street, New York city. U.S. circuit court. Filed Mar. 2, 1881. 
Joseph M. Deuel, clerk. 
26 STATE OF NEW YORK, eS 
City and County of New York, { °°’ 
I, Nathaniel Jarvis, Jr., clerk of the court of common pleas for 
the city and county of New York, do hereby certify that I have 
compared the foregoing summons, complaint, notice of appearance, 
consent extending tine to answer petition, and bond on removal to 
U.S. court each with the original thereof on file in my office, and 
that each is a correct transcript of the original, with which it was 
so compared, and of the whole of said original. 
In witness whereof I have hereunto subscribed my name and af- 
fixed the sale of said court this first day of March, 1881. 
[Seal of Court of Common Pleas. ] 


i + 
. 


NATH’L JARVIS, Jr., Clerk. 
United States Cireuit Court, Southern District of New York. 


JAMIE S. GUARDIOLA & Tomas TEJEDOR 
against 
THe INSURANCE CoMPANY OF NortH AMERICA. 


Marcu 2, 1881. 

The above-entitled action having been removed from the court 

of common pleas for the city and county of New York, wherein 

it was commenced, to this court for trial on the petition of the 

defendant, and the defendant having on this day duly filed and 

entered in this court a certified copy of the record, including sum- 

mons and complaint and all other papers in said action, now, on 

motion of Strong & Cadwalader, attorneys for defendant, it is 

hereby ordered that this cause, as above entitled, proceed 

28 in this court in the same manner as if it bad been originally 

commenced herein. . 

And it is further ordered that the appearance of defendant by 

Strong & Cadwalader, its attorneys, is hereby noted and entered on 
motion of Strong & Cadwalader, att’ys for defendant. 


JAMIE S. GUARDIOLA ET AL. 


29 Notice of Appearance. 


Circuit Court of the United States for the Southern District of New 


York. 


JAMIE S. GuARDIOLA & Tomas TEJEDOR 
against 
‘Toe INSURANCE COMPANY OF NORTH AMERICA. 


Sir: Please enter our appearance as attorney- for The Insurance 
Company of North America, defendant in the above-entitled action, 
we being retained as attorneys for it and appear for it herein. 

STRONG & CADWALADER, 
Def’t's Attorneys, Office No.68 Wall St. 


P. O. address is No. 68 Wall St., New York city 


To Joseph M. Deuel, clerk of the circuit court of United States, 
southern district. 


Endorsed: Circuit court of the United States, southern 

30 district of New York. Jamie 8S. Guardiola & ‘Tomas 

oh ise against The Insuranee Company of North America. 

Notice of appearance. Strong & Cadwalader, attorneys for defend- 

ant, No. 68 Wall street, New York city, N, Y. To J. M. Deuel, clerk 

of the cireuit court. U. S. eireuit court. Filed Mar. 2, 1881. 
Joseph M. Deuel, clerk. | 


31 United States Cireuit Court for the Southern District of 


New York. 


JAMIE S. GUARDIOLA and Tomas TEJEDOR 
against 
Tue INSURANCE CoMPANY OF NortH AMERICA. 


The defendants above named, by Strong and Cadwalader, their 
attorneys, for answer to the complaint of the plaintiffs, res spectfully 
show to the court: 

The defendants deny each and every allegation in the said com- 
plaint not hereinafter specifically admitted or denied. 

The defendants have no information sufficient to form a belief 
whether the plaintiffs .were copartners in business at Sagua la 
i Grande, as alleged in the complaint, and therefore deny the same 

and leave the plaintiffs to make proof thereof. 

The defendants admit that they were at the times referred to in 
the complaint and still area corporation duly organized and exist- 
ing under the laws of the State of Pennsylvania. 

The defendants further admit that on or about the twenty-sixth 
day of May, in the year one thousand eight hundred and sixty- 
eight, at Philadelphia, in the State of Pennsylvania, in consideration 
of a certain premium, they, the defendants, duly made their certain 
policy of insurance in writing In the form annexed to the complaint 


ru 
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herein and marked Schedule A, insuring the said George C. 

Carson and Company in. the sum of one hundred thousand 

dollars for account of the person or persons named in said 
policy and on the terms and conditions and against the risks and 
from or to the places or ports named therein; to which policy, when 
produced on the trial of this action, the defendants beg leave to refer 
for the details and effect of the contract so entered into. 

And defendants further admit that on or about the twenty-second 
day of June, in the year one thousand eight hundred and eighty, 
was endorsed by them in writing upon such policy a risk upon the 
brig “ Georgia,” to which endorsement in writing so made the de- 
fendants in like manner refer, when produced on the trial, for the 
contents and effect of the same; and these defendants admit that 
the amount of premium named in said endorsement was duly paid. 

And defendants, further answering, deny that previous to the 
fourteenth day of June, in the year one thousand eight hundred and 
eighty, the said brig “ Georgia” took on board at Sagua la Grande 
five hundred and thirty-one (531) hogsheads and one (1) tierce of 
sugar, and therewith, being in all respects tight, staunch, and sea 
worthy, sailed from Sagua la Grande, in the Island of Cuba, for 
Delaware cing and that while so proceeding was by perils of 
the sea, barratry, or one of the perils insured against, wrecked on the 
reef Cruz del Paani. pe further deny each and every allegation in 
that behalf in said complaint contained. 

And defendants, further answering, have no information sufficient 
to form a belief whether the plaintiffs, before the departure of said 
vessel, advanced to the master part a the freight moneys, viz., the 

sum of nine hundred and ninety-five dollars, and therefore 
deny the same and leave the plaintiffs to prove the same. 
And defendants, further answering, have no information 
sufficient to form a belief and therefore deny that the plaintiffs were, 
at the commencement of the risk and thereafter, the owners of the 
sugar shipped on said vessel, but deny that any such amount as 1s 
alleged in the complaint was owned by them or shipped thereon ; 
and further deny that the value tnereof was forty-one thousand 
eight hundred and eighty-eight dollars and upwards. 

And defendants, further answering, admit, on information and 
belief, that some damage did happen to certain sugar on board said 
vessel, and that such sugar so damaged was leg to the city of 
New York and sold or in some manner disposed of, the exact pro- 
ceeds, however, of which sale the defendants are ak to state ; 
but these defendants deny that any such amount of sugar as is al- 
leged in the complaint was ever shipped on said vessel or that the 
amount said to have been lost was lost, or that any other or larger 
amount was on board said vessel than three hundred and sixty- 

eight hogsheads; and the defendants allege that they have duly 

performed all the conditions of said contract on their part, and have 
not only paid the entire amount for which they were lable, but 
have overpaid the plaintiffs or the owners of said sugar. 

And the defendants, further answering, deny that the plaintiffs 
have duly fulfilled all the terms of the said policy on their part to 


iN 


heads of sugar. 
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be kept and performed, but admit that the plaintiffs, on or about the 
date stated in the complaint, exhibited to the defendants certain 
proofs of loss which, when produced, the defendants leave to prove 
their contents and effeet; and defendants further admit that, al- 
though further payment was demanded, they have refused to pay 
to the plaintiffs Or any other person on the said alleged 
Oo loss under said policy any other or greater sum than thirteen 
thousand eight hundred and forty-seven ;°,°; dollars; and de- 
fendants deny that any other or greater sum is due under said policy 
or that any amount whatever is due by defendants to the plain- 
tiffs. 
The defendants, further answering and for a further defence, al- 
lege that aie. was shipped or placed on board the said brig 
Messi eip ollie In all than ee hundred and sixty-eight hogs- 


That after the stranding of the vessel fifty-seven hogsheads of such 
amount so shipped were removed by the plaintiffs or with their as- 
sent and concurrence, and that the defendants, although not in duty 
bound to do so, have paid George C. Carson and Company or the 
assured named in said policy the sum of thirteen thousand eight 
hundred and forty-seven ;,45 dollars, being the full amount of the 
loss or injury sustained on the sugar loaded on said brig, and they 
aver it was in full for said loss and injury, which is the payment 
set out in the complaint, and the defendants deny that any amount 
whatever remains due to the plaintiffs or any other person or per- 
sons for said loss; and these defendants further deny that any loss 
or damage, under the terms of the polic vy, did happen to the said ves- 
sel,the “ Georgia,” by any of the perils insured against or by any of 
the risks so assumed by the s: ae Getondnuia or without the fault of 
the plaintiffs or the owners of said sugar,or that any loss or damage 
has so happened for which these defendants are lable under the 
terms of the said ape 

The defendants, for a further and separate defence, further allege 

that the detandonts have well and truly paid the plaintiffs 
OO in full for said loss, and all and singular all sums due on any 
account whatever. 

The defendants, for a further separate defence, further allege that 
the said brig, called the “ Georgia,” upon which the said sugar was 
loaded, as stated in the complaint, was, at the time of the loading 
and at the time.of hersailing from the port of loading, unseaworthy, 
and the said brig was not tight, staunch, or seaworthy at the time 
she sailed from the said port of Sagua Ja Grande, and that the in- 
sured, under the terms of said policy, did not perform the contract 
entered into on their part. 

These defendants were willing to waive such defence or defences, 
and did waive the same, as to the loss claimed by the said George 
C. Carson and Company, which loss they have, as aforementioned, 
paid; but they insist upon this defence as to any claim of the plain- 
tiffs and as to any further claim than the one they have already 


paid. 
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Wherefore the defendants demand that the complaint be dis- 
missed with costs. 
STRONG AND CADWALADER, 
Defendants’ Attorneys. 


Office and P. O. address: No. 68 Wall street, New York city. 


STATE OF PENNSYLVANIA, | 
City ef Philadelphia, { 


> S$ 


Charles Platt, of said city, being duly sworn, says that he is pres- 
ident of the defendants, The Insurance Company of North 

36 America; that he has read the foregoing answer and knows 
the contents thereof; that the same is trae of his own knowl- 

edge, except as to the matters therein stated to be alleged on infor- 


—_— 


—_ 


mation and belief, and as to those matters he believes it to be true. 


CHARLES PLATT. 


Sworn to before me this 21st day of April, 1881. 
| SEAL OF NOTARY. | JOHN RODGERS, 
Notary Public. 


37 [Endorsed :] United States circuit court, southern district 
of New York. Jamie 8. Guardiola & ano. against The In- 
surance Company of North America. Answer. Strong & Cadwal- 
ader, defendants’ attorneys. U.S. cireuitcourt. [’l?’d Ap’ 25,1881. 
Joseph M. Deuel, clerk. 
38 Atastated term of the circuit court of the United States, held 
at the circuit court rooms in the new P. O. building, in the 
city of New York, on the — day of March, 1881. 
Present: Hon. —— 


JAMIE S. GUARDIOLA & Another 
OS. 


THe INSURANCE CoMPANY OF Nortu AMERICA. 


On reading and filing the consent to the entry of this order, signed 


by William W. Goodrich, attorney for plaintiffs, and on motion of 


Goodrich, Deady & Platt, it 1s ordered that said Goodrich, Deady 
& Platt be, and the same hereby are, substituted as attorneys for 
plaintiffs in the above-entitled action. 

SAML BLATCHFORD. 


39 We consent to the entry of the foregoing order. 
W. W. GOODRICH, 
Att'y for PU ffs. 


Endorsed: U. 8. cireuit court, southern district of New York. 
Jamie S. Guardiola & another ag’t The Insurance Company of North 
America. Order of substitution. Goodrich, Deady & Platt, attor- 
ney- for plaintiffs, 59 & 61 Wall St., New York city. U.S. circuit 
court. Filed Jan. 10,1881. Joseph M. Deuel, clerk. 


, 
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40 Ata stated term of the circuit court of the United States 
of America for the southern district of New York, in the 
second circuit, held at the United States court-rooms, in the city of 
New York, on Monday, the 13th day of April, in the year of our 
Lord one thousand eight hundred and eighty-five. 
Present: The Honorable Alfred C. Coxe, sitting as circuit judge. 


JAMIE S. GuARDIOLA & Tomas TEJEDOR 
DS. 


THE INSURANCE CoMPANY OF NortTH AMERICA. 


Now comes the plaintiffs, by Goodrich, Deady & Platt, their attor- 
neys, and move the trial of this cause; likewise comes the defend- 
ant, by Strong & Cadwalader, its attorneys; thereupon a jury is 
empaneled and the cause proceeds to trial. After hearing the evi- 
dence of the parties, the argument of counsel, and the instructions 
of the court,on Friday, April 17th, 1885, the jury retire, and on their 
return render a verdict, whereby they find for the plaintiffs in the 

sum of $17,030.14. : 
4] On motion of counsel for the defendant, the court orders 
that the defendant have a stay of proceedings on said verdict 
for twenty days, within which to prepare and serve a bill of excep- 
tions herein. 


TIMOTHY GRIFFITH, Clerk. 
4? U.S. Cireuit Court for the Southern Distriet of New York. 


JAMIE S. GuUARDIOLA & Tomas ‘TEJEDOR 
OS. 


THe INSURANCE CoMPANY OF NortuH AMERICA. 


This action having been commenced in the court of common pleas 
for the city and county of New York, and having been removed to 
this court upon petition of the defendant,and having come on for trial 
before the Hon. Alfred C.Coxe and ajury onthe 13th, 14th, loth, 16th, 

and 17th days of April, 1885, and the jury having rendered a 

45 verdict in favor of the above-named plaintiffs and against 

the above-named defendant for the sum of seventeen 

17,530 11 thousand five hundred and thirty 74, dollars ($17,550.11), 

482. 27 and the interest on thesame being 482.27, and the costs 

856 98 having been taxed at the sum of eight hundred and fifty- 

six & ;°8; dollars, making in all the sum of eighteen 

18,869 36 thousand eight hundred and sixty-nine & ;3,8; dollars, 

it is now, on motion of Goodrich, Deady & Platt, attor- 

neys for plaintiffs, ordered, adjudged, and decreed that the plaintiffs, 

Jamie 8S. Guardiola and Tomas Tejedor, recover of the defendant, 

The Insurance Company of North America, the sum of eighteen 

thousand eight hundred and sixty-nine & ;°°; dollars, and that they 
have execution therefor. 

Judgment signed this fifth day of October, A. D. 1885. 

JOHN A. SHIELDS, 
Deputy Clerk. 
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44 Endorsed: U.S. circuit court, S. D. Jamie S. Guardiola 

and ano. vs. The Insurance Company of North America. Judg- 
ment. Goodrich, Deady & Platt, pl’ffs’ att’ys, 59 Wall street, New 
York, Brown Bros.’ building. U.S. cireuit court. Filed Oct. oth, 
18$80,4 p.m. Timothy Griffith, clerk. 


AD Bill of Exceptions. 
Circuit Court of the United States, Southern District of New York. 


JAMIE S. GuARDIOLA and Tomas TEIJEDOR 
DS 


The INSURANCE COMPANY OF NorRTH AMERICA. 


And afterwards, to wit, on the 18th day of April, 1885, this action 
came on to be tried before the preety Alfred C, Coxe, judge of 
the district court of the United States for the northern district of 
New York, duly assigned to hold this senesianl a jury duly impan- 
neled and sworn to try the issues therein. 

The plaintiffs ap peared by W. W. Goodrich, E sq., their counsel. 

The defendant appeare d A John L. ¢ deans l’sq.,its counsel. 

And thereupon the plaintiffs by their counsel, having opened 
their case to the Jury, put in ev idence an open policy of insurance 
issued by the defendant on the 6th day of May, 1868, to Geo. C. 
Carson and Company, of Plniladelphia, in the sum of $100,000, to 
cover all goods for account of or consigned to said Carson and Com- 
pany, lost or not lost, at and from port or ports in the United States 
north of Hatteras, for account of whom it migh4 concern, loss, if 
any, payable to said Geo. C. Carson & Co., upon merchandise valued 
at, Invoice cost and ten per cent., unless otherwise agreed upon at the 

time of the endorsement of a particular risk, the premiums 


AG on risks to be fixed at the time of endorsement, the perils 
insured against being “of the seas, * * * jettisons, and 


also barratry ef the master and oe unless the assured be 
owner or part owner of the vessel (embezzlement Ge ss eX- 
cepted in all eases);” all risks to be reported as soonas known and 
amounts declared as soon as ascertained. In ease of loss, sueh loss 
to be paid in sixty days after proof of loss, proof of interest and 
adjustment exhibited to the assurers. (A copy of the policy is 
annexed to the complaint.) 

And further proved: 

That on the 22nd day of June, 1880, the defendant indorsed upon 
said policy, upon the application of Geo. C. Carson & Co., a risk of 
$41,888, on sugar valued thereat, per brig “ Georgia,” at and from 
Sagua la Grande to Delaware breakwater for orders, thence to New 
York or Philadelphia, the premium paid therefor being $723.04, or 
at the rate of 1 & ? per cent. on the amount insured, loss, if any, 
payable to Geo. C. Carson & Co.; and also the further risk of $995 
on advances made per same brig for same voyage, payable as afore- 
said, the premium being $19.90, or at the r: ite of 2 per cent. 

The plaintiffs, by their counsel, then read in evidence, for the pur- 
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pose of showing that proofs of loss had been submitted, a copy of 
the protest served upon the Insurance Company. 

The defendant, by its counsel, thereupon objected that when evi- 
dence was offered in a cause it was not right for the plaintiff to limit 
the effect of it. The defendant therefore objected to the limited ap- 
plication of the evidence upon the paper offered. 

The court thereupon ruled that the protest be received in evidence, 
and that either side might have the right to read the whole of it. 

A copy of the protest is hereto annexed, marked Exhibit 1. 
47 The plaintiffs’ counsel then read in evidence the invoice of 

sugar shipped by Guardiola & Tejedor on board the Ameri- 
can brig Georgia, bound for Delaware breakwater for orders, for 
account and risk of whom it might concern, and consigned to 
Messrs. Geo. C. Carson & Co., of Philadelphia, bearing date at Sagua 
la Grande, June 14th, 1880, and being for certain muscovado sugars, 
as follows: | 


Marked “8,” 324 hhds., weighing 520,599 Ibs. net, at 
Se | ee oe 


+) 


_ « —— tt | 


$24,728 44 


« 8" 207 hhds. 1 te., weighing 355,077 Ibs. net, 
en Oe ee sc iadicasinitanans 15,078 46 
531 bhds. 1 te., weighing 855,676 net-__._ $39,806 90 
Freight on same, at 3 & = per bind...-............. 1,f@27 37 


S38.079 53 


The plaintiffs’ counsel then read in evidence the deposition of 
Thorwald Culmell, taken at Sagua la Grande, Cuba, on the 2nd day 
of November, 1882, under a commission duly issued out of this court, 
on behalf of the plaintiffs, in which the witness stated that he re- 
sided at Sagua la Grande, and was occupied as a commission mer- 
ehant, and was, in June, 1880, in the service of Guardiola and 

Tejedor as corresponding clerk. 
4§ That from the time the Georgia was chartered by the plain- 
tiffs he had charge of all the correspondence. 

In reply to the last cross-interrogatory propounded to witness : 

“Do you know of any other matter or thing that may tend to the 
benefit of the defendants herein; if yea, state the same fully and at 
large, as if you had been particularly interrogated thereto.” The 
witness replied that he knew nothing to the benefit of the defend- 
ants. | 

The plaintiffs’ counsel then read in evidence the deposition of 
Felippe Obeso, taken at Sagua la Grande, Cuba, on the 24th day of 
October, 1882, under a commission duly issued out of this court on 
behalf of the plaintiffs, in which the witness stated that he was, and 
had been since October, 1879, in the employ of Guardiola and Teje- 
dor, the plaintiffs, asa clerk,and in June, 1880, was manager in charge 
of their sugar and molasses store in Sagua la Grande; that on the 
llth day of June, 1880, he saw weighed 48 hhds. of sugar in the 
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store belonging to plaintiffs; that these sugars were from 
1i8i = the estate “ Santa Elena,” and were embarked the same day 

in the steam launch “ Trillo ” belonging to the plaintiffs, and 
then lying at the wharf, and that on the following day he gave 
orders to Domingo Suarez, the captain of the launch, ‘for them to be 
taken to the boca, and there transferred to another steam launch be- 
longing to the plaintiffs, named the Esperanza, to be taken by said 
Esperanza and delivered on board the brig Georgi a, then lying at 
the boca or port; that he saw the “ Trillo” leave the said wharf 
with the said 48 hhds. of sugar on board and go towards the brig 
Georgia, then lying at anchor in the port of Sagua, distant 21 miles 
by river and 11 miles by rail from the town; that as manager of 
the warehouse and wharf it was his duty to receive and see weighed 
all the hhds. of sugar and molasses coming into and going out of the 
stores of Messrs. Guardiola and Tejedor: that he’ personally did 
not weigh any of the sugars, but he saw them weighed and delivered 
on board the “ Trillo,” and that he counted them and kept the num- 
bers, marks, and figures; that he knew nothing of the movements 
of the Trillo after leaving the wharf at Sagua. 

Plaintiffs’ counsel further read in evidence an additional deposi- 
tion of said Felippe Obeso, taken at Sagua la Grande, on October 
24th, 1882, under a commission duly issued as aforesaid, in which 
the witness stated that the weight of the hhds. referred to in his 
former deposition were noted in a memorandum, which he there- 
upon produced and annexed to his deposition; that he could not 

give the original of this note of weights of the said 48 hhds. 
A9 of sugar, because such note of weights was engrossed 1n his 

book of weights and other business of the store which he 
superintended at Sagua la Grande and belonging to the plaintiffs ; 
that the total weight of said 48 hhds. of sugar amounted to 82 210 
lbs., each and all of which sugars he saw weighed. 

Plaintiffs’ counsel thereupon offered to read the statement of the 
weights prepared by this witness; to which defendant’s counsel ob- 
jected on the ground that it was not competent evidence and on the 
ground that it was not the best evidence. The court thereupon 
overruled the objection; to which ruling the defendant, by its coun- 
sel, then and there duly excepted. 

Plaintiffs’ counsel thereupon read in evidence the memorandum, 
a copy of which is annexed hereto, marked Exhibit “A.” 

Defendant’s counsel thereupon read in evidence the cross-examina- 
tion of the said witness, in which the witness stated that he did not 
personally weigh any of these 48 hhds.; that he was present and 

saw them weighed and took a note of the same : that he himself put 
down the note of weights of each of the 48 hhds. of sugar before 
mentioned, and that he received the information from his own eye- 
sight, reading from the steelyards as each hhd. was weighed; that 
the pained of the memorandum which he produced was in his own 
handwriting, and was engrossed in a book, at the time of his ex- 
amination, in the sugar store of the plaintiffsin Sagua, and that the 
details had been copied from that same book, and these details 
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50 were made up by himself, as he himself saw each hhd. weighed 
and put down the figures. 

Defendant, by its counsel, thereupon moved to strike out the evi- 
dence in said memorandum, it now affirmatively appearing that the 
original book was in the possession of the plaintiffs, which motion 
was denied by the court; to which ruling defendant, by its counsel, 
then and there duly excepted. 

Plaintiffs’ counsel then read in evidence the deposition of Gabriel 
Garcia, taken on*the 2nd day of November, at Sagua la Grande, 
Cuba, under the commission aforesaid, in which the witness stated 
that he was, in June, 1880, employed by the plaintiff as a sugar- 
pias coge that on the 19th of May, 1880, he weighed 568 hhds. of 
sugar, then lying in the warehouse of Messrs. Moré, Ajuria & Co., 
the eiavalas of the estate “Maria Antonio,’ belonging to Mr. 
Manuel Arché, planter, of Santo Domingo, and manager of the store 
of Messrs. Moré, Ajuria & Co.; that on the 25th or 26th of May, 
1880, he received orders from his principals, Messrs. Guardiola & 
Tejedor, to sample, classify, and mark for ‘shipment the 368 hhds. 
before referred to, and that he classified 324 as “regular refined,” 


Q 


with the mark “S” and numbered 1 to 324, and that he classified 
the other 44 as “common refining,” with the mark —— and num- 


bered 116 to 159, and that he saw 216 of these bide: of sugar de- 
livered on the wharf of Messrs. More, Ajuria & Co., in the port or 
boca of Sagua, and put on beard the brig Georgia, then lving at the 
said wharf; that on the 5rd of June he saw delivered and put on 
board the steam launch Esperanza, belonging to plaintiffs, 50 hhds. 
of sugar of the mark “S,” regular refined. 
51 That on the 4th of June, 1880, he received 28 hhds. by rail 
from the stores of J. B. Lavié, Sagua la Grande, the produc- 
tion of the estate San Francisco, belonging to Barnardo Nufiez, 
which, with the 58 hhds. of the mark “8S,” he saw delivered on 
board the steam launch Esperanza at the wharf of Messrs. Moré, 
Ajuria & Co.; that on the 8th of June, 1880, he weighed 34 hhds. 


from the estate Union, belonging to Antonia Mesa, marked — 
< 


numbered 82 to115; that he saw the steam launch Esperanza leave 
the wharf of Messrs. Moré, Ajuria & Co. at the boca and sail in the 
direction of the brig Georgia with the first 50 hhds., on the 3rd of 
June, 1880, and that on the day following he saw the same steam 
launch leave the same wharf with 86 hhds. —being 58 of the first 
named and 26 of the San Francisco—and go in the ‘direction of the 
Georgia, which was then lying at anchor in the bay; that he saw 
the steam launch go on both days alongside the brig Georgia, after 
having left the w harf with thecar oo as aforesaid, and on both oceasions 
saw the launch come from alongside the brig “ Georgia ” while she 
was lying at anchor, and that on both occasions when she returned 
to the wharf she arrived empty, and that he was certain that the 
steam launch did not go alongside any other vessel or wharf after 
leaving the “ Georgia.” 

Defendant’s counsel thereupon read in evidence the cross-exam- 


24 THE INSURANCE COMPANY OF NORTH AMERICA VS. 


ination of the witness upon the said deposition, in which he stated 
that he personally weighed the 368 hhds. of the estate “ Maria An- 
tonia ” and the 34 of the estate “ Union,” and that he kept the 
o2 figures; that he could recall the weight of each package, as 
he had preserved them in his note book, which notes he made 
at the time, according to custom; that he knew the number of 
hhds. weighed and the weight of each, because he himself actually 
weighed 402 and delivered 396, as testified to on his direct examina- 
tion; that he kept the original figures of those that he weighed 
in his note book of weights, which note book was at the time of the 
examination in his possession, and from which he refreshed his 
memory as to dates and numbers; that he saw and counted be- 
twixt what he weighed and what he delivered 450 hhds.; that he 
personally weighed 368 hhds. of the estate “ Maria Antonio” and 
34 hhds. of the estate “ Union,” and healso received from the store of 
J. B. Lavié 28 hhds. of the estate San Francisco; 216 of the first- 
named hhds. were delivered by him on board the brig Georgia, then 
lying at the wharf of Moré, Ajuria & Co., the 25th or 26th of May, 
1880; 50 of said hhds. were delivered by him on board the Espe- 
ranza on June 3rd, and on June 4th he delivered the remaining 
fifty-eight of the first lot, with 28 which came from Lavie’s store, to 
the Esperanza. The other 34 from the estate ‘ Union” were only 
weighed by him as they lay in the stores of Messrs. Rodriguez & 
gro. at Sagua; that he was not on board the steam launch Espe- 
ranza; at the time the launch was leaving he was weighing sngars 


in the store, and seeing the cars loaded with sugar to take to the > 


wharf; that he was thirty or fifty yards distant from the launch ; 
that he himself counted the lhds. after they were in the 
Oo launeh; that he counted them himself. 

That he saw the launch deliver the sugar on board the 
“Georgia;” that he saw the saine. number delivered to which he 
had pre — sly testified, or, say, one hundred and thirty-six, and 
that he himself counted them: that he knows the exact number, as 
he counted them in the launch; he himself saw the launch leave 
the wharf and sail to the “ Georgia,’ and saw the launch return to 
the wharf empty. He could see it all, and he saw itall. That 
there was no mixture of sugars at the times mentioned on board the 
launch, but merely those intended for the “Georgia;” that the 
steam launch did not visit any other vessel after leaving the 
“ Georgia,’ but came directly back to the wharf, and that no cargo 
was delivered to any other vessel. 

Plaintiffs’ counsel thereupon read in evidence an additional depo- 
sition of said Gabriel Garcia, taken at Sagua on the 24th dav of 
October, 1882, under a commission duly issued as aforesaid, in 
which the witness, being asked to produce and annex to his depo- 
sition the memorandum referred to on his cross-examination in the 
first deposition, stated that he could not present the original memo- 
randum, as he preserved in it all his transactions occurring during 
the year, but that he produced a copy of the memorandum made by 
himself in his books of weights, containing the weight of each hhd. 
separately, to the number of 402 hhds., which he himself weighed, 
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the aggregate weight of which amounted to 739,820 Ibs; that the 
original of the memorandum presented was in his hand- 
o4 writing and was In his possession, and that he received the 
details of no one but himself at the time of weighing, and 
that the same was made up from his bogk of weights. 

That besides these 216 hhds. of sugar which were put on the Geor- 
gia whilst at the wharf, he himself was present and saw delivered on 
board the steam launches, at the wharf of More, Ajuria & Co., 214 
hhds. of sugar more, all destined for the brig Georgia, and that he 
himself counted each and every hhd.as it passed from the wharf 
to the launch, but did not at the time of testifying recollect the 
number in each case; that he was not present all the time after the 
sugar was delivered on board the Georgia until she left the wharf; 
that he was present all the time that the steam launch remained at 
the wharf receiving the sugar for the brig Georgia, and that he did 
weigh and see weighed and took a note of 402 hhds. of sugar, and 
that he bimself saw and counted 450 lhhds. embarked on board and 
for the brig Georgia, 28 of which he did not weigh nor see weighed. 

The plaintiffs’ counsel thereupon offered to read the statement or 
memorandum referred to in said last-mentioned deposition and at- 
tached thereto, to which the defendant objected on the ground that 
it was not competent evidence and not the best evidence; and the 
said objection was overruled by the court, to which ruling the de- 
fendant, by its counsel, then and there duly e xcepted. 

The said statement was thereupon read in eviderice, a copy of 
which is hereto annexed, marked Exhibit “ B.” 

The plaintiffs’ counsel then read in evidence the deposition of 

Tomas Tejedor, taken at Sagua la Grende, Cuba, on the 
DO ord day of November, 1851, under a commission duly issued 

out of this court on behalf of the plaintiffs, in which the wit- 
ness stated that he was a merchant; that in 1880 and 18581 he and 
Jamie 8. Guardiola composed the firm of Guardiola and ‘Tejedor, 
the general business of the firm being commission; that his firm 
shipped a cargo of sugar by the “Georgia” in June, 1880, under a 
charter-party, a copy of which he produced; that he had charge of 
this shipment; that part of the sugars were loaded at the boca: the 
remainder were lightered by the steam launch “ Ksperanza.” The 
reason for loading a portion of cise eargo at the wharf was to avoid 
expenses, and the reason why the remainder were put on board 
whilst at anchor was that the vessel had not sufficient water to finish 
loading at the wharf. 

That the following persons assisted in the weighing, delivery, and 
shipment of said sugar on board the ship “Georgia :” Gabriel Gar- 
cia, weighing clerk of Guardiola — Tejedor; Antonio Soavedra, 
weighing clerk of same firm in June, 1880, but since deceased ; [e- 
lippe Obese, to whom witness gave instructions to have 48 bhds. 
shipped by the steam launch Trillo and taken to the boca, and there 
to be transferred to the “ Esperanza;” Domingo Suarez, captain of 
the steam launch Trillo; Antonio Jorge, captain of the steam launch 

Esperanza. ‘These persons were all employees of Guardiola 
ob and Tejedor. Besides these there were also Gerome Banasco 
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and Pedeo Garcia, who were the principal employees of More, 
Ajuria & Co., under Manuel Arche, who was superintendent of the 
stores of More, Ajuria & Co. at the boca; C. Garcia and Bro., com- 
posed of Carlos and Marcelino Garcia, ship-brokers and general 
agents at the boca, who also acted as shipping agents of Guardiola 
and Tejedor in June, 1880; that witness himself did not pay per- 
sonally any’ export duty on said sugar, Messrs. C. Garcia & Bro. 
having atall times funds in their hands belonging to Messrs. Guar- 
diola and Tejedor for the purpose of paying export duty and all 
other expenses, they being the agents of his firm. The brig Georgia 
sailed about the 15th of June, 1880, having been cleared on the 
14th. 


That bills of lading were given. He produced a copy of bills of 


lading and annexed — to his deposition, he retaining the original in 

his possession; that on the 2Ist of June, 1880, he received 
O7 information of a disaster to the brig “ Georgia” and her cargo 

by telegram from Julio Rabel,ship-broker at Cardenas. The 
substance of the telegram was: “ The Georgia totally lost on the Cruz 
del Padre Key;” that he gave no written instruction tu Geo. C. 
Carson & Co., of Philadelphia, respecting the insurance of the 
“Georgia’s” cargo; that the day after the “Georgia” sailed the 
same class of sugars as shipped by the “ Georgia” advanced in price 
in Sagua =; of arial per arroba; that after the “ Georgia ” sailed, on 
the ZOth of June, 1880, he cabled to Geo. C. Carson & Co., of Phila- 
delphia, to increase the insurance on her cargo; that at the time of 
telegraphing he had no information, knowledge, or suspicion as 
to any disaster or difficulty respecting the “ Georgia” or cargo; that 
he advanced money to the master of the brig “ Georgia,” amounting 


to $976.74, Spanish gold, on account of freight, in accordance with 


charter-party, for the purpose of paying all his disbursements; that 
he never ordered or directed the stranding or wrecking of the vessel 


or the removal of any part of her cargo, nor did he ever after the 
loading receive back any such cargo or any proceeds of any kind 
whatever resulting from the same; that the invoice price of 524 
hhds. of sugar, fair refining, was 4? eents per Ib., cost and freight, 
and that 207 hhds. and 1 tierce of sugar, common refining, were 
invoiced at 44 cents per pound, cost and freight, all in United States 


currency, which was rather below the market price on the day of 


suiling of the “ Georgia,” the market price 1n Habana on the 
o5 same day being 211 to 4? cents, currency. His reasons for 
not sending written instructions to Carson to Insure the cargo 
of the “Georgia” were because it was an understanding between 
Geo. C. Carson & Co. and Guardiola & Tejedor that all their ship- 
ments to them were to be covered by their (Carson’s) open policy. 
The defendant’s counsel read the cross-examination, in which the 
witness stated that he personally purchased the sugar and signed 
the drafts for the same, and no other person was interested therein ; 
that bills of lading were made and handed to the captain of the 
Georgia for his signature in his office. They were made by Thor- 
wald Culmell, corresponding and principal clerk in his office, who 


{ 
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also made the endorsements on the charter-party and made the in- 
voices and the captain’s advances. 

That he ordered the increase of insurance on the 20th of June, 
1880, and on the 21st, the following day, he received the first in- 
formation respecting the disaster to the brig and her cargo. He did 
not, nor did any one to his knowledge, endeavor to increase the in- 
surance after he had heard of the disaster to the brig. There wasa 
telegram sent from the counting-house of his firm, but on the pre- 
vious day to knowing of the disaster to the brig; that he knew of 
the time of sending it, as it was he who ordered it to be sent. He 
himself sent the message. The message was written by Thorwald 
Culmell. He sent the telegram in the morning of the 20th ot June, 
1880, and did not receive any intelligence of the disaster until 

noon of the following day, the 21st of June, 1880. The sub- 
59 stance of the telegram received in answer to his cable to 

Carson, as far as his memory served him, was that the 
Georgia was lost, and that it was too late to increase the insurance; 
that his first information as to the loss was the telegram saying, 
“Georgia totally lost at the Cruz del Padre,” and his next informa- 
tion was a letter confirming the telegram ; that none of the informa- 
tion regarding the loss of the vessel was received before the telegram 
requesting additional insurance was dispatched ; that Geo. C. Carson 
& Co. are the only parties with whom he had correspondence re- 
specting Insurance of the Georgia; that he could rot state at the 
time of testifving when the change at Sagua in value of the kind of 
sugar shipped by the Georgia took place, nor any facts concerning 
the same, without reference to the market reviews, nor how long the 
change lasted, nor what were the fluctuations. He knew there was 
a change by the Havana reports, which rule the market at Sagua. 
He did not remember whether or not he purchased or sold sugar in 
the interval, and that the above facts are of his own personal 
knowledge, derived from reading the market reports. ‘That the first 
occasion of the conversation respecting an increase of Insurance was 
en the morning of the 20th of June, 1850; that no conversation 
was held with any person about an increase of Insurance before the 
brig sailed, as his partner was in Havana at the time. It was not 
intended to increase the insurance when the brig sailed. ‘The mat- 
ter of increasing the insurance was first spoken of in conversation 

with Thorwald Culmell after he had read the Havana re- 
60 ports, on the morning of the 20th of June, 1880; ‘the tele- 

eram was then written and forwarded immediately. It was 
not arranged to increase the insuranee before the telegram was 
written and dispatched. He had no information whatever at the 
time of dispatching the telegram concerning the loss or injury to 
the vessel or her cargo. He had no conversation with any person 
concerning the loss or injury to the cargo prior to the dispatching 
of the telegram. That the question of increasing the insurance was 
first discussed only a few minutes prior to the sending of the tele- 
gram, on the morning of the 20th of June, 1880. He did not at the 
time converse concerning the disaster to the vessel or her cargo. 
That he had heard it stated that part of the cargo had been re- 
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ceived or stolen by one Quipo, owner of launches at Cardenas, 
but as regards the particulars he had not sufficient evidence to prove 
what he had heard. 

That he did not see two sets of receipts given’ by the master or 
mate of the brig, and had never heard that there was two different 
sets of receipts. Such had never been stated in his presence. ‘The 


‘ 
to ¢ 
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receipts were in the handwriting of Marcelino Garcia and his 
brother Antonio, signed by the mate and officers of customs. Hav- 
ing no knowledge of two sets of receipts, he did not know in whose 
handwriting the other set was. Hehad neverseen what purported to 
be two different sets of reccipts. He could not annex the two sets of 
receipts, and he knew nothing about them, neither had he any 

copies of them. He knew nothing at all about them— 
61 whether they differed or not. He had the originals of one 

set, and only one set, of receipts—these being the only ones 
he had seen or heard of. 

The plaintiffs’ counsel then read in evidence a chatter-party, 
dated at Sagua la Grande, May 21st, 1880, between Captain John 
M. Welsh, in behalf of the owners of the American brig Georgia, 
and Messrs. Guardiola & Tejedor, merchants, copy of which 1s hereto 
annexed, marked Exhibit C. 

Also a bill of lading, dated at Sagua la Grande, June 14th, 1880, 
for 531 hhds. and 1 ease of sugar, received on board the American 
brig Georgia, Welsh master, consigned to Geo. ©. Carson & Co., 
Delaware break water. 

Also the following telegram : 


“To Carson, Philadelphia : 

Market firm. Eight rials. Increase insurance. Invoice Georgia 
twenty per cent. 

“June 20th. 

“(S’d) GUARDIOLA.” 

Also letter from Guardiola & Tejedor to Geo. C. Carson & Co., 
dated June 14th, as follows: 

‘“ Herewith please find B. L., weight note, and consular invoice of 
O31 hhds. and 1 tierce of sugar, per the American brig Georgia, to 
vour consignment, which we trust will arrive to a good market. 
She goes to Delaware breakwater for orders to either New York or 
Philadelphia, and you will observe by enclosed charter-party that 
we have agreed to pay twenty-five dollars extra if ordered to New 

York, but if to Philadelphia as per rate of charter-party. We 
62 have paid the captain here the one per cent. returned com- 

mission, to which he is entitled, and we annex his receipt for 
the amount. We have advanced him $976.74, as per capt’s receipt 
herewith, which please collect when settling the freight and pass to 
our credit in account. Against this cargo we have to-day drawn on 
you the following drafts: 
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No. 1739, 30 d’s, Louis Monjo, Jr., & Co..-.---- sidicaneiied . $1,094 14 
mS Pa, Ce ee ok nai nmwacnn sah Gasetdaheuineccaliries 12,000 OQ 
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- (27a oe ” PE TOTO MEME 

Together Let A a a ae meme TT 


which we recommend to your customary good protection. 

“A firmer feeling is noted In our sugar market and offers of 
rls. have been refused for fair refining, but business is much re- 
stricted for want of stock.” 

Also a copy of the following telegram : 


“ (Guardiola: 
“Georgia lost. ‘loo late to increase insurance. 
éé (S’d) ; ( A RS( YN. 


> 


“ Received June 21, Lh. 33 p. m.” 


Also the following receipts, signed by S. Dodds, mate of the brig 
Georgia, for sugar delivered on board the brig, as follows: 


A a Sige. a Ee meee 
, SE a er ae Ae et NR RS me Dee er at S6 _ 
“ el ee eal ag ae ale se ole ade ae. -2- 
Ee. Rar Paha Se ee Pie 
> FL Se a CORAL UEE CERRITO ate, 
D3 Also the receipt of the captain of the Georgia for $976.74, 
advances. 


The plaintiffs’ counsel then read in evidence the direct exam- 
ination in the deposition of Antonio Jorge, taken at Sagua under 
the commission aforesaid, in which the witness stated that in June, 
1880, he was captain of the steam launch Esperanza; he carried on 
said launch from the wharf of Messrs. Moré, Ajuria & Co. at the 
boea, otherwise called Isabella de Sagua, on the Srd of June, 1880, 
50 hhds. of sugar, and delivered them on board the brig Georgia, 
then lying at anchor in the bay. On the 4th, the following day, he 
received 86 hhds. of sugar on board the same steam launeh and 
from the wharf of Messrs. Moré, Ajuria & Co., and carried them on 
board the brig Georgia, and on the following day he received on 
board the same steam launch, at the same wharf, 53 hhds. and one 
tierce, and delivered them on board the brig Georgia, and on the 
9th of June he received on board the same steam launch, from the 
same wharf, 78 hhds. of sugar, and delivered them on board the 
brig Georgia. On the 12th of June he received on board the same 
steam launch, from on board the steam launch * Trillo,” then lying 
in the bay, 48 hhds. of sugar, and delivered them on board the 
Georgia on the 14th, the day intervening being Sunday. He re- 
ceived in all 315 hhds. and 1 tierce of sugar, and all these he deliv- 
ered on board the brig Georgia when lying at anchor; he did not 
know the exact weight of any of the hhds. These dates and 
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64 figures were partially made from memory and partly from 

being refreshed with seeing the papers in the bands of Messrs. 
Guardiola & Tejedor; that he himself saw the sugar delivered on 
board the brig Georgia ; that he did not keep any tally or count of 
the same sugars, but each time that he took any hhds. from the 
shore or elsewhere for the brig he himself counted the number of 
hhds. and found them to correspond with the receipts which he re- 
ceived from the brothers Garcia, and afterwards returned to them 
with the signature of the mate and custom-house officers, and that 
the total number of hhds. of sugar which he delivered on board 
the brig Georgia was 315 hhds. and one tierce. 

Che defendant’s counsel read the cross-examination, in which the 
witness stated that the steam launch Esperanza, so far as he knew, 
was owned entirely by the plaintiffs, and that they employed and 
paid him; that he knew the number of hhds. of sugar that he re- 
eeived and delivered as he had testified, because he had refreshed 
his memory by seeing some receipts which he received from the 
Garcia Bros. with each launch load and which he afterwards re- 
turned to them after they had been signed by the mate and officer 
of customs; that he was on board the Esperanza all the time during 
the delivery of the sugar on board the Georgia; that he counted 
every hhd. he received on board his launch and afterwards deliv- 
ered on board the Georgia. He did not weigh the same or any of 
them. He counted them on receiving them on board the launch, 
but did not trouble himself to count them on delivery, but he de- 
jivered all he received. He did not remember the bhhds. or num- 

bers. He was present all the time from the commencement 
65 to the completion of the loading of the steam launch, until 
she left the wharf, except a very short time in going to the 
office of the agents for the receipts, which he had to take on board. 
He had kept no account of the deliveries. The only account which 
he had was the mate’s receipts, and the originals of them were at the 
time of testifving in the possession of Messrs. Guardiola & Tejedor. 
He himself actually saw the sugar put on board the Georgia ; that 
the mate received the sugars and signed the receipt for them ; that 
he kept no account at the time of receiving said sugars, nor any 
other time, excepting the mate’s receipts. The deliveries were made 
June 3rd, 4th, dth, 9th, and 14th, 1880. He now testified from 
recollection, refreshed by seeing the original receipts, that his launch 
returned direct from the Georgia on the 3rd, 4th, and 5th of June, 
1880, to the wharf of Messrs. More, Ajuria & Co. On the 9th of 
June, after discharging his sugar aboard the Georgia, he ascended the 
river to Sagua with some coasting schooners in tow. On the 14th, 
after discharging 48 hhds. on board the Georgia, he returned to the 
wharf of Messrs. More, Ajuria & Co. to load a cargo for other vessels. 
He did not recollect that on any of these trips he went alongside 
any other vessel except the Georgia,or that he had any cargo on board 
his launch for any other vessel except the Georgia, as his launch 
could carry only 100 hhds. when fully loaded ; consequently 
66 he could not give any more details of any cargo carried ex- 
cepting that of the Georgia. 
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The plaintiffs’ counsel then read in evidence a copy of the follow- 
ing telegram : 


“Guardiola, Sagua: 
“Georgia totalmente perido Cruz del Padre; parte azucat salvado 
“ Reeeibido Junio 21,9 manana. 


“ RABEL.” 


Also a letter from Rabel, at Cardenas, to Guardiola & Tejedor, 
at Sagua, dated June 22, 1880, copy of which is hereto annexed, 
marked Exhibit D. 

The plaintiffs’ counsel then read in evidence the deposition of 
Domingo Suarez, taken at Sagua under the commission aforesaid, 
in which the witness stated that he résided in Sagua, and in June, 
1880, was captain of the steam launch “Trillo;” that on the 11th of 
June, 1880, he received 48 hhds. of sugar from the wharf.of Guar- 
diola & Tejedor, and on the 12th of June, 1880, he delivered the 
same aboard the steam launch Esperanza, then lying in the bay at 
the mouth of the river. He did not know anything of the numbers 
of any of the hhds. At the time he delivered these hhds. aboard 
the Esperanza the brig Georgia was lying at anchor in the bay. 

The plaintiffs’ counsel then read the direct examination in the 
deposition of Marcellino Garcia, taken at Sagua under the com- 
mission issued as aforesaid, in which the witness stated that he re- 
sided at Isabella de Sagua, and was a shipping broker and commis- 
sion agent, and that in “June, 1880, he was engaged in the same busi- 

ness; that he had everything to do with the leading of a 
67 cargo of sugar in June, 1880, on board the brig Georgia at 

the | port of Sagua as the shipping agent of Messrs. Gu: ardiola 
& Tejedor, at the same time holding their. power of attorney for the 
purpose of transacting their custom-house business. These duties 
consisted of knowing | when the captain was ready to take cargo, and 
to transmit the orders from the house of Messrs. Guardiola & Teje- 
dor to the general stores where the sugars were loaded; to order the 
lighters, ms ake out the receipts to be. signed by the mate and cus- 
tom-house officers, and to- receive the same on the return of the 
launch to shore, and to preserve them for the purpose of making 
out bills of lading when the vessel had finished loading; that he 
ordered the captain of the Georgia to take his vessel to the wharf of 
Messrs. Moré, Ajuria & Co. for the purpose of taking on board a 
cargo of sugar, and on the 26th of May, 1880, she commenced load- 
ing, and continued until the first of June loading at the wharf. 
During that time she received on board and from the wharf 216 
hhds. of sugar made on the estate of Maria Antonio; and, not being 
able to take more ¢: irgo at the wharf, owing to the little draught of 
water, the vessel then went. to anchor ; that when he received (on 
or about the 25th of May, 1880) orders from Messrs. Guardiola & 
‘Tejedor to proceed at once with the loading of the brig Georgia, he 
transmitted these directions to Gabriel Garcia, weighing clerk to 
Messrs. Guardiola and Tejedor; also to the clerks of Messrs. Moré, 
Ajuria & Co. to have the sugars put alongside the brig on the wharf; 
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that the brig Georgia, after taking on board the 216 hhds., 
68 left the wharf and anchored out in the bay, and on the 3rd 
of June, 1880, he ordered the captain of the steam launch 
Ksperanza to go to the wharf of Messrs. Moré, Ajuria & Co. and re- 
ceive 50 hhds,. and carry the same to the brig Georgia. The receipt 
for these 50 hhds. was given to the captain of f the steam launch to 
obtain the signatures of the mate and custom-house officers when 
delivered, which receipt was returned to his office on the return of 
the captain of the steam launch, according to cus stom ; that on the 
4th of June, by his orders, the steam launch received 86 hhds. from 
, the same wharf and carried them to the brig and received a receipt 
for the same by the captain of the launch, according to custom, 
with the signatures of the mate and custom-house officer. On the 
5th of June, 1880, he ordered the same launch to go to the same 
wharf and to receive 53 hhds. and 1 tierce of sugar and carry them 
to the same brig Georgia, and the captain of the launch to bring back 
the receipts to his office signed by the mate and custom-house officers, 
according to custom. 

That on the 9th of June, 1880, he ordered the same steam launch 
to go to the same wharf and receive 78 hhds. of sugar and carry 
them to the same brig Georgia, and the captain of the launch to 
bring back the receipt to his office, signed by the mate and custom- 
house officer r, according to custom. The captain then asked him 
for the balance of the cargo, and stated that he required 48 bhds. 
to finish, upon which he (the witness) wrote to Messrs. Guardiola & 
Tejedor, at Sagua, stating that the captain required 48 hhds. 


69 to finish loading, and that he wanted them as soon as possl- 
ble, so that he might sail, upon which Messrs. Guardiola & 
Tejedor assured — that they would not send the remainder of the 


cargo, as they were in no hurry to dispatch the vessel until the lay 
days were nearly up; and, as he had no sugar in the boea ordered 
to that vessel (the Georgia), he had, consequently, to wait till he 
had sugar sent wed town. 

That about two or three days previous to the clearing of the 
Georgia Messrs. Guardiola & Tejedor sent him 48 hhds. of sugar by 
the steam launch “ Trillo;” but, as he had no orders to clear the 
Georgia then, and knowing that the captain would claim to be 
cleared as soon as he received these 48 hhds. on board, he (the wit- 
ness) ordered the 48 hhs. to be transferred to the steam launch 
Esperanza, which was done. He says the reason for changing the 
sugar from the “Trillo” to the Esperanza was because the Trillo 
was exclusively used for river traffic, the launches belonging to the 
same owners, Messrs. Guardiola & Tejedor, and he wished to save the 
expense of keeping the two launches lying at the bay. That after 
the sugar had been on board the steam launch Esperanza two or 
three days he ordered it to be taken and delivered on board the 
brig Georgia, the captain of the launch bringing back the receipt, 
signed by ‘the mate and customs officer, according to custom; that 
this took place the 14th of June, 1880, and he cleared the vessel the 
saine day, and the same day he wrote to Messrs. Guardiola & Teje- 


ong 
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dor that the vessel had finished loading, having on board 
70 901 hhds. and 1 tierce, at the same time sending them a 
note of the charges on the vessel. The same afternoon, On 
the return of the captain of the Georgia from town, he delivered to 
him all papers belonging to his vessel. On the 26th of May, 1880, 
when he opened up the register for the loading of the brig Georgia, 
he paid the export duty on 200 hhds. of sugar to be shipped by the 
brig Georgia, and on the 29th of May, 1880, he paid the export 
duty on 100 more hhds. of sugar to be shipped on board the same 
vessel, and on June 14th, 1880, he paid export duties on another 
100 to be shipped on board the same vessel, and on the 9th of the 
same month he paid export duties on another 100 hhds. of sugar to 
be shipped on board the same vessel, and on the 14th of the same 
month, the day of clearance, he paid export duty on 31 hhds. and 
l tierce on board same vessel. 
The defendant’s counsel then read the cross-examination, in which 


s and commission 


the witness stated that his firm were ship-broker 
merchants and agents at the boca to the plaintiffs; that he was the 
chief person who attended to the business at the boea of loading a 
cargo of sugar on board the brig Georgia for Messrs. Guardiola & 
‘Tejedor ; he Lave veneral directions and went around occasionally 
to see his orders were carried out; that he employed other persons 
In the business; he could not recollect whether he saw. any of the 
cargo weighed or not; he saw most of the cargo shipped from the 
Wharf LO the Georgia and from the launch LO the Georela, but did 
not remember either the weight or number of hhds. which he per- 
sonally saw weighed and shipped; that he did not recollect 
i] if the steam launeh Esperanza had any other sugars on 
board, mixed with the eargo, that was intended for the brig 
Georgia; he could not say whether the steam launch Esperanza 
leaving the Georgia without 


visited any other vessel or vessels afte } 
iat 1f would not be strange 1f 


returning to the shore or wharf, and t 


she had done so, because she could carry more than 100 hhds. at a 
time, and it was customary to send-a cargo for different vessels at 
the same time to save her from returning to the wharf; he did not 
recollect if any curgo was delivered on these occasions or how much 
or to what vessels; that, as far as his knowledge went, there were 
not two sets of receipts given by the master or mate of the brig for 
the sugar, neither did he know any receipts were given whieh dif- 
fered ; he did not see two sets of receipts and, so far as he knew, no 
member of his firm saw — either; consequently he Gould not say 
whether they differed in the quantities alleged to have been delivered 
Ol} board the Georgia ; he knew only of one set of receipts, whieh 
were handed to Messrs. Guardiola & Tejedor at their request, and 
consequently he could notannex them to lis deposition as requested ; 
he had no copies of these receipts, but merely a memorandum of 
them in Spanish in the counter-foil of his books; the one set of re- 
ceipts which he saw were partly in his own handwriting and that 
of his brother Antonio, a clerk in the house; there were not stubs 
of two sets of receipts in the book; consequently he could not annex 
copies of other stubs, as requested. 
o—lod 
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The plaintiff- then offered in evidence a U.S. coast survey map of 
the Island of Cuba. 
12 The plaintiffs’ counsel then read in evidence the direct ex- 
amination in the deposition of José P. Ferreria, taken at 
Sagua la Grande under the commission aforesaid, in which the wit- 
ness stated his age to be fifty years; that he wasa resident of Isabella 
de Sagua, his occupation being an officer of customs; that in June, 
L880, he was occupied in the same capacity, and attended to ship- 
ping the sugar on board the brig Georgia, his duty being to watch 
and guard that no goods were shipped on board the brig Georgia, or 
on any launch for the brig, from the wharf of Messrs. More, Ajuria 
& Co., which had not been entered at the custom-house for ship- 
ment; that he counted but did not weigh such sugars; he saw them 
tallied and counted but not weighed ; that on the 3rd of June, 1880, 
he saw delivered from the said wharf, on board the steam launch 
Esperanza, 50 hhds. of sugar destined for the brig Georgia. On the 
4th of June he saw 86 hhds. delivered on board said launch for the 
Georgia from the said wharf. On the 5th of June he saw 55 hhds. 
and 1 tierce of sugar delivered from the said wharf tothe said steam 
launch for the Georgia. On the 9th of June he saw delivered 78 
hhds. of sugar from the said wharf to the said steam launch for the 
Georgia. On the 14th of June he saw 48 hhds. delivered from the 
steam launch Trillo to the said steam launch Esperanza for the 
Georgia ; that he himself counted each of the said hhds., both when 
upon the wharf and when upon the steam launch. He did not 
see the said sugars or any portion of them actually delivered on 
board the Georgia. 
79 That there was an export dutv on all sugars exported fron 
Sagua to the United States; how much he could not state. 
He knew that it was paid by Guardiola & Tejedor because he had 
seen the policy, and without payment of duty there could not have 
been a policy, but he did not know how much was paid. 
Defendant’s counsel thereupon read the cross-examination of the 
said witness In said deposition, in which the witness stated that no 
goods were shipped on board the Georgia, or any launch for same 
brig, from the wharf of More, Ajuria & Co. which had hot been 
entered in the custom-house for shipment and a policy made out for 
the same; that he was present all the time during the shipment of 
sugar by the launch for the brig Georgia; that he in person, after 
counting the hhds. that were placed on board the launch, signed 
the receipt which the captain of the launeh had to take on board the 
brig to get signed by its officers when he had delivered the sugar 
on board; that he was not all the time on this wharf of More, 
Ajuria & Co., having at the same time charge of the wharf of Some- 
rallan & Co., but that when a shipment was being made to the 
brig Georgia from the wharf of More, Ajuria & Co. he was 
always present all the time; that the distance between the two 
wharves above mentioned was about a rifle shot; that he did 
not do more than count the hhds. of sugar which were shipped 
on board the steam launch Esperanza to be delivered on the 
brig Georgia; that he kept a memorandum of the number of 
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hhds. delivered from the wharf to the launch and dates, 
74 the original of which at the time of testifying was in the 

custom-house and a copy of the same in his possession; that 
he did not speak from memory, but from a4 memorandum which at 
the time of testifying he held in his hand, the original being in the 
custom-house ; that he could not from memory rec: all the weights, 
as it was not a “oe of his duty to know the weights, neither could 
he tell the number of hhds. from: memory that were ahi oad on the 
brig Georgia; that counted all the hhds. of sugar that he had 
spoken of in order that he might sign a receipt, but did not weigh 
any of them; that he was not on ay we the brig Ge gia nor on 
board the steam launch [Uspe ranza, but he counted the hhds. on 
board the launch from where he aos on the wharf: that he saw 
all that were delivered and destined for the brig Georgia; that, with 
the exception of meal times, he was all the time on the wharves of 
Messrs. Moré, Ajuria & Co. and Messrs. Somerallan & Co.; that he 
testified from a note in his hand, as he could not have kept the par- 
ticulars in hisown memory; that he had nothing whatever to do 
with the loading of the vessel while at the wharf; that the wharf of 
Messrs. Moré _Ajuria & Co. is the last in the harbor; the distance 
from the wharf to whero the brig Georgia was anchored would be 
about half a league; that he did not see any sugar on board the 
lelter for any other vessel, mixed or loaded, on the steam launch 
lisperanza ; that 1t was the custom of the launeh lusperanza to take 

cargo for several vessels at the same time from the wharf and 
743 ~— deliver these different amounts of cargo to several vessels be- 

fore returning to oa wharf, but on the occasions above-men- 
tioned of her taking cargo to the brig Georgia he 1s positively cer- 
tain that the steam launch Esperanza did not take any other cargo 
more than what he has enumerated; that he did not see the steam 
launch Esperanza visit any other vessel or vessels after leaving the 
brig Georgia before returning to the wharf; that, as his duties were 
numerous on the two wharves above-mentioned, and as there were 
many vessels in the harbor at the time,he did not give his attention 
to the launch after leaving the wharf; that when the steam launch 
Trillo delivered the 18 hhds. on board the steam launch lsperanza 
he was not on board either of the launches, but observed all the Op- 
erations of transferring the 48 hhds. from the wharf where he stood, 
the launches at the time being alongside the wharf. 

Defendant, by its counsel, thereupon moved the court thatso much 
of the testimony of the said witness as related to the number of 
hhds. shipped, either om board the launch Esperanzo or on board 
the Trillo for the Georgia, be stricken out upon the ground that the 
witness said upon cross-examination: “I cannot tell from memory ; 
I testify from the memorandum which I hold in my hand;” and 
that he did not annex the memorandum, and even the memoran- 
dum was a copy of one which he said was in the custom-house; 
which motion was denied by the court; to which nalind the defend- 
ant, by its counsel, then and there duly excepted. 

The plaintiffs’ counsel then read in evidence the direct ex- 
OD amination in the deposition of Gerome Banasco, taken at 
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Sagua in November, 1881, under the commission as aforesaid, 
from which it appeared that the witness appeared before the com- 
missioner and stated that he was clerk in charge under the manager 
of the stores of Messrs. Moré, Ajuria & Co., at Isabella de Sagua, and 
in June, 1880, was occupied in the same manner. Being inter- 
rogated as to the number of hhds. shipped and the dates of ship- 
ment by the brig Georgia, he stated that he could not answer until 
he could refresh his memory by his books and notes. His examina- 
tion was thereupon adjourned until a subsequent day, when he was 
recalled, and stated that on the 20th of May, 1880, 491 hhds. of 
sugar, of the estate Santa Julia and Maria Ant onio (formerly ¢ ‘alled 
Casualidad), were we ighed and delivered ghee ardiol: aw Tejedor in 
the stores of Moré, Ajuria & Co., and the brig eame alongside the 
wharf on the loth 2 M: ay and lett the wharf on the 29th. While at 
the wharf she tuok in 216 hhds. of sugar. She then left the wharf 
and anchored in the bay; that a part of the sugar above referred to 
was then put on board the steam launch Esperanza to be carried to 
the Georgia; that he could not state how much sugar was delivered 
to the steam Jauneh on any particular day or days; that he saw the 
launch leave the wharf and go towards the brig Georgia; that she 
appeared to be loaded to her capacity when she left, and she always 
returned to the wharf light; that the Georgia was then lying at 
piage Be bay about three miles distant from the wharf; that of 

the 49] hhds. of he ee welg rhed and delivered to Guardiola & 
76 Tejedor he believed that some 368 hhds. were put on board 

the brig Georgia at the wharf of More, Ajuria & Co. by the 
steam launch Esperanza,and the balance of the Georgia’s cargo of 
other sugars received by rail belonging to Guardiola and Tejedor 
were also sent from the wharf by the Esperanza to the brig. 

The defendant’s counsel then read the cross-examination of the 
suid witness, in which he stated that he personally SAW welghed and 
delivered to Guardiola & Tejedor, from the stores of More, Ajuria WX 
Co., 491 hiids. of sugar on or about the 20th day of Mav, 1880; that 
of this number 216 were put on board the brig, lying at the wharf, 
between the 25th and 29th of Mav ; that in addition to these 216 
hhds. he believed that 368 hhds. in the same lot of 491 were put on 
board the brig ( reorgla elther while lying at the wharf or sent to her 
by steam launch. He did not know what became of the balance of 
the 491 hhds.; that he saw most of the 491 hhds. weighed ; that he 
ee ee ae ae ae ee 
which he had in the offi ff More, Ajuria & Co. and Guardiola & 
Tejedor by Guardiola & Tejedor having paid for the wharfage of the 
same; that he himself made out the receipts for weighing and wharf- 
age and sent them to the office of Moré, Ajuria & Co., in town, for 
collection; that of his own personal knowledge he could not tell how 
many hhds. were sent from the wharf of Messrs. More, Ajuria & Co. 
by the steam launch Kisperanza to the brig Georgia, but he was 
certain the launch went several times from the wharf loaded to 


} 
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her full capacity. He saw her go alongside of the brig 
77 and return to the wharf light or empty. He testified from 


recollection and not from any memorandum; that he did 


Or 
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not count the number of hhds. delivered from the steam launch to 
the brig; that he knows that the balance of the Georgia’s cargo or 
most of it was sugar which came by rail and passed over the wharf 
of Moré, Ajuria & Co.; that he did not actually see the hhds. taken 
out of the launch and put aboard the brig because of the distance 
and having no particular interest In the matter; that he was on the 
wharf at the time; that there was no other cargo of sugar mixed 
with that intended for the Georgia for any other vessel on the ocea- 
sion of the steam launch taking sugar to the Georgia; that on the 
occasion of the steain launch going to the Georgia with the eargo 
from the wharf he did not know, not having observed whether she 
returned directly to the wharf or went to any other vessel or vessels. 
He did not know whether any cargo was delivered from the steam 
launch on these occasions to any other vessel or vessels except the 
Georgia; that he had seen one or more laun mar not being steam 
launches, loaded at the wharf of Messrs. More, Ajuria & Co. with 
Cargoes of sugar, take sugar to the brig Georgia “bul did not recol- 
lect the name of the launches nor the number of hhds. received. 
The plaintiffs’ counsel then read in evidence from ‘the additional 
deposition of Gerome Banasco, taken at Sagua la Grande on the 
26th day of October, 1882, under a commission duly issued as afore- 
said, in which witness, being asked to produce the memoran- 
18 dum of weights of the 368 hhds. of sugar belonging to Guar- 
diola & Tejedor, which he saw weighed in the store of Moré, 
Ajuria & Co. and destined for the brig Georgia, as testified to in his 
original examination, stated that he could not produce the same be- 
cause it was kept in a book with all the other transactions of the 
stores of Moré, Ajuria & Co. at the boea, but he produced a copy of 
said memoranda, which he annexed to his deposit ti ; that he could 
not give the weight of each hhd. separately ; that in all he was 
present and saw weighed 368 hhds. of sugar, having Peis welght 
of 679,580 Ibs.; that the copy which he annexed was a true and 
correct copy of the original memorandum 1n the book kept for that 
purpose in the store of More, Ajurla Ww Co. 
Plaintiffs’ counsel also read the cross-examination, in which the 
witness stated th: at he did not person: ily weigh any of the 568 hhds. 
of sugar destined for the Georgia; that he personally examined the 


memorandum of naka of each and all of these 568 hhds. to see 
whether they corresponded with the weights taken by the weigher 
of Guardiola & Tejedor; that he himself did not put down the 
weights, but received the information from his deputy clerk; that 
the original of the copy of his memorandum of pat annexed to 
his deposition was in the handwriting of his deputy ¢ , Juan Vega, 
and was e nerosse “dina book ke is for “th: at purpose atl cman that 
the details were received from the same deputy, Juan Vega, and Ga- 
briel Garcia, the macaieaved ruardiola & Tejedor; thatthe said mem- 
orandum was made up from these details; that he was present at the 

weighing of the 368 hhds.,as was also Gabriel Garcia, weigher 
79 of Guardiola & Tejedor, and his own deputy, Juan Vega, the 

latter of whom personally weighed each hhd., and after the 
weighing was completed the witness, according to custom, examined 
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Sagua in November, 1881, under the commission as aforesaid, 
from which it appeared that the witness appeared before the com- 
missioner and stated that he was clerk in charge under the manager 
of the stores of Messrs. Moré, Ajurla & Co., at Isabella de S agua, and 
in June, 1880, was occupied in the same manner. Being inter- 
rogated as to the number of hhds. shipped and the dates of ship- 
ment by the brig Georgia, he stated that he could not answer until 
he could refresh his memory by his books and notes. [is examina- 
tion was thereupon adjourned until a subsequent day, when he was 
recalled, and stated that on the 20th of May, 1880, 491 hhds. of 
sugar, of the estate Santa Julia and Maria Antonio (formerly called 
Casualidad), were weighed and delivered to Guardiola & ‘Tejedor in 
the stores of More, Ajuria & 7 the brig came alongside the 
wharf on the 1 cites May and left the wharf on the 29th. While at 
the wharf she took in 216 hhds. of sugar. She then left the wharf 
and anchored in the perry a part of the sugar above referred to 
was then put on board the steam launch Esperanza to be carried to 
the Georgia; that he could not state how much sugar was delivered 
to the steam Jauneh on any particular day or days; that he saw the 
launch leave deg ea ig ebebbiotem the brig Georgia; that she 


appeared ti be loaded to | apacity when she left, and she always 
returned to ee-wheit Ueki that the Georgia was then lying at 
anchor in the bay about three mniles distant from the wharf; that of 


the 491 hhds. of sugar weighed and delivered to Guardiola & 
10 ‘Tejedor he believed threct some 30S lihds. were put Ol} board 

the brig Georgia at the wharf of More, Ajuria & Co. by the 
steam launch Esperanza,and the balance of the Georgia’s cargo of 
other sugars received by ral belonging r tO (yuardiola and ‘Tejedor 
were also sent from the wharf by the p speranza to the brig. 

The defendant’s counsel then read thee cross-examination of the 
said witness, in which he stated that he personally saw weighed and 
delivered to Guardiola «& Tejedor. from the stores of More, Ajuria & 
Co., 491 hlhids. of Sugar on or about the 20th day of Mav, ISSO; that 
of this number 216 were put on board the brig, lying at the wharf, 
between the 25th oi 29th of Mav; that in addition to these 216 
hhds. he belheved that 3868 hhds. in the same lot of 491 were put on 
board the iy Glencata eith rv while lying at the wharf or sent to her 
by steam launch. He did not know what became of the balance of 
the 491 hhds.; that he saw a pees 191 hhds. weighed ; that he 
knew the number | he hi: id State C were < tually welghed from receipts 
which he had in the office of Mare Aten th Co. and Guardiola & 
‘Tejedor by Guardiola & Tejedor having paid for the wharfage of the 
same; that he himself made out the receipts for weighing and wharf- 
age and sent them to the office of Moré, Ajuria & Co., in town, for 
collection ; eileen gra | knowledge he could not tell how 
many hhds. were sent from the wharf of Messrs. More, Ajuria & Co. 
by the steam launch Esperanza to the brig Georgia, but he was 
certain the launch went several times from the wharf loaded to 


—" 


her full capacity. He Sa W her LO alongside of the brig 
Va and return to the wharf light or empty. He testified from 


recollection and not from any memorandum; that he did 
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not count the number of hhds. delivered from the steam launch to 
the brig; that he knows that the balance of the Georgia’s cargo or 
most of it was sugar which came by rail and passed over the wharf 
yf Moré, Ajuria & Co.; that he did not aetually see the hhds. taken 
out of the launch and put aboard the brig because of the distance 
and having no particular interest in the matter; that he was on the 
wharf at the time; that there was no other cargo of sugar mixed 
with that intended for the Georgia for any other vessel on the occa- 
sion of the steam launch taking sugar to the Georgia: that on the 
occasion of the steain launch going to the Georgia with the cargo 
from the wharf he did not know, not having pitas whether she 
returned directly to the wharf or went to any other vessel or vessels. 
He did not know whether any cargo was de live red from the steam 
launch on these occasions to any other vessel or vessels except the 
Georgia; that he had seen one or more launches, not being steam 
launches, loaded at the wharf of Messrs. More, Ajuria & Co. with 
cargoes of sugar, take sugar to the brig Georgia, but did not recol- 
lect the name of the launches nor the number of hhds. received. 
The plaintiffs’ counsel then read in evidence from the additional 
deposition of Gerome Banasco, taken at Sagua la Grande on the 
26th day of ¢ lctober, ISS2, under a commission duly issued as afore- 
said, in which witness, being asked to produce the memoran- 
18 dum of welglhits of the 368 hhds. of sugar belonging to Guar- 
diola & Tejedor, which he saw weighed in the store of More, 
Ajuria & Co, and destined for the brig Georgia, as testified to in his 
or lol lal examination, stated that lie could not produce the same be- 
cause It was kept in a book with all the other transactions of the 
"stores of More, Ajuria & Co. at the boea, but he produced ad COpy of 
said memoranda, which he annexed to his deposition ; that he could 
not give the weight of each hhd. separately ; that in all he was 
present § and saw weighed 368 hhds. of sugar, having the gross weight 
of 679,380 lbs.; that the copy which he annexed was a true and 
correct copy of the original memorandum in the book kept for that 
purpose In the store of Moré, Ajuria & Co. | 
Plaintiffs’ counsel also read the cross-examination, In which the 
witness stated that he did not personally we igh any of the 568 hhds. 
of sugar destined for the Georgia; that he person uly examined the 
memorandum of weights of each and all of these 368 hhds. to see 
whether they corresponded with the weights taken by the weigher 
of Guardiola & Tejedor; that he himself did not put down the 
weights, but received the information from his deputy clerk; that 
the original of the copy of his memorandum of weights annexed to 
his deposition was in the handwriting of his deputy clerk, Juan Vega, 
and was engrossed in a book kept for that purpose at the stores ; that 
the details were received from the same deputy, Juan Vega, and Ga- 
briel Garcia, the weigher of Guardiola & Tejedor; thatthe said t1aem- 
orandum was made up from these details; that he was present at the 
weighing of the 368 hhds., as was also Gabriel Garcia, weigher 
19 of Guardiola & Tejedor, and his own deputy, Juan Vega, the 
latter of whom personally weighed each hhd., and after the 
weighing was completed the witness, according to custom, examined 
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the notes of his deputy and those of Gabriel Garcia and, having 
found them to correspond, demanded of Gabriel Garcia a receipt for 
the same; that witness did not count each hhd. as it was delivered 
and weighed, but was present and saw each hhd. counted by his 
deputy; that he did not count any of them himself; that he saw 
216 hhds. delivered and shipped on board the brig Georgia while 
lying at the wharf of Messrs. More, Ajuria & Co.; that he did not 
keep a memorandum in his own handwriting of these 216 hhds., 
and that the specific information in regard to “them was taken { rom 
the notes of Juan Vega and Gabriel Garcia and the custom-house 
officer, as Witness’ duty was finished when the 368 hhds.,were de- 
livered from the store and re ceipts for the same obtained from the 
weigher of Guardiola & Tejedor; that all that he knew concerning 
the balance of the hhds., except 216, was that he s saw them put on 
board the steam launch belonging to Guardiola & Tejedor, together 
with other sugars which came by rail, to the arr | of 115 hhds. 
and 1 tierce of sugar, making altogether 267 hhds. and 1 tierce which 
were taken, 1n seve! ral trips, by the steam launch to the brig Georgia; 
that witness himself did not count the im, but that his deputy counted 
them and-took a note of the same and charged Guardiola & Tejedor 
with wharfage accordingly. 
S0 Plaintiffs, by their counsel, thereupon offered to read in 
evidence the memorandum annexed to the said deposition. 

The defendant, by its counsel, thereupon objected to the said 
memorandum on the ground thatit was not competent evidence and 
not the best evidence. The court thereupon everruled the said ob- 
jection; to which ruling the defendant, by its counsel, then and there 
duly excepted. The plaintiffs’ counsel then read the statement, 
copy of which is hereto annexed, marked Exhibit E. 

The defendant, by its counsel, thereupon moved the court to strike 
out from this deposition the memorandum attached, on the ground 
that they are not the memoranda of the witness, that they are not 
the originals, and were not made by him. The court denied the 
motion; to which ruling the defendant, by its counsel, then and there 
duly excepted. 

The defendant, by its counsel, thereupon moved the court to strike 
out all the evidence ot f the said witness concerning the weight of 
the sugar, upon the ground that the witness had no personal knowl- 
edge on that subject. The court denied the motion ; to which 
ruling the defendant, by its counsel, then and there duly excepted. 

The plaintiffs’ counsel thereupon read in evidence from the depo- 
sition of Jamie 8S. Guardiola, taken at Sagua la Grande under the 
commission aforesaid, reading the answers to both the direct and 
indirect interrogatories s addressed to said witness, who stated that he 
resided in Sagua la Grande and was occupied as a merchant and 
planter; that in 1880 and 1881 the firm was composed of Tomas 

Tejedor and himself; that his firm shipped from Sagua a cargo 
81 of sugar, destined for New York, on board the brig Georgia, 
on or about June, 1880; that the said sugar was purchased at 
the rate of eight rials per arroba, and at the time of the shipment 
said sugar was owned entirely by his firm. He had nothing to do 
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with the shipment of the sugar, and was in Havana while the brig 
was being loaded ; that he did not remember the date on which his 
house received a telegram from Cardenas stating that the brig 
Georgia and cargo were wrecked, but said that this telegram was the 
first intelligence he received. The first intimation he received in 
Havana from his house in Sagua was that the brig Georgia had 
stranded ; that his house had given instructions to George C. Carson, 
of Philadelphia, to insure the cargo on the brig Georgia. His part- 
ner had charge of all these things. He remembered there was a rise 
in prices at the time, but did not remember how much the rise was ; 
that his house gave instructions to Carson & Co., after the Georgia 
salled, to increase insuranee. He did not know what date these in- 
structions were given. He believed they were sent by telegram, but 
was not certain; that at the time of his house telegraphing he had 
not any knowledge, information, or suspicion respecting the loss of 
the Georgia or her eargo. Being asked if he ever ordered or directed 
the stranding or wrecking of the vessel or the removal of any part 
of her cargo, or 1f he ever after lo: iding rec wine back any such cargo 
yr any proceeds of any kind whatever resulting from the same, he 

replied that he considered this interrogatory offensive in the 
82 extreme, and consequently refused to answer, because it would 

be a criminal act, and that he is incapable of doing any 
thing of the things mentioned in the question or giving it a single 
thought. 

On cross-examination he stated that he himself bought the sugar 
shipped on the Georgia; that his firm received a telegram from Geo. 
C.Carson & Co.,of Philadelphia, advising them of the rise of prices. 
He corrected himself and stated that his firm, after having seen the 
rise which took place in the market at Sagua, telegraphed to Geo. 
C. Carson & Co., Phila., to increase the insurance on the cargo on 
the brig Georgia because they had invoiced it very low. He did not 
recollect the date of dispatching this telegram, being in Havana at 
the time, but he himself, whilst in Havana, having seen the rise in 
the market price of sugar of the same class, telegraphed to Geo. C. 
Carson & Co. to increase the insurance of the cargo on the brig 
Georgia; that he thought it was on the following day he received a 
telegram from his own house in Sagua stating that the brig was 
stranded ; that he took part in sending the message; that he sent 
the telegram ; that this telegram was written by himself before he 
heard of the disaster to the brig. He could not state now how 
long it was before the disaster to the brig that he wrote the 
telegram ; that as he telegraphed in the name of his firm from 
Havana his firm in Sdagua received the reply; that a copy of 
the said telegram had been annexed by his partner to his depo- 

sition; that he received his first intimation by telegram 
83 that the brig had stranded, and this came by telegram 

from his own house in Sagua; that the next notice he received 
was by letter from his own firm in Sagua confirming the telegram 
he had received; that all this information or any part of: 1t was re- 
ceived after he had dispatched the telegram requesting additional 
insurance; that there was a change in the value of su; gars shipped 
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by the Georgia; that he could not fix the day upon which the rise 
took place, but it was about the time of the sailing of the Georgia. 
He did not know how long the change lasted nor what were the 
exact fluctuations; that he knew of the rise because it was his busi- 
ness to know the prices of the market and because there was a rise 
in the market on that vale that when he telegraphed to Geo. C. 
Carson & Co. at Philade Aphis to increase the insurance he had not 
had any previous conversation with any one, but communicat ted the 
substance of his telegram to his own house in Sagua in order that 
tiey might confirm it in their correspondence; that he had no con- 
versation with his partner or any other person, previous to the sail- 
ing of the brig, respecting the increase of insurance until the rise in 
the market; that, being in Havana, he did not have any conversa- 
tion with any one on the subject. He did not reinember when the 
telegram was written. 

The plaintiffs’ counsel read the fifteenth cross-interrogatory, which 
was as follows: “ Has it not been stated in your hearing that certain 
yf the cargo or proceeds have been received by some person or per- 

sons?” 
84 The defendant, by its counsel, objected to the said question 
on the ground that it called for hearsay evidence. The court 
duly overruled the said objection ; whe reupor the defendant, by its 
counsel, then and there duly excepted to said ruling. 

The plaintiffs’ counsel read the answer to said question, In which 
the witness stated that he h: ae he ard no rumor of the cargo or pro- 
ceeds of the brig Georgia having been received by any person or 
persons ; but after his ar val j in Sagua he did hear that some of the 
cargo of the brig Georgia had been stolen, and that some parties 
connected therewith were in jail at Cardenas, and that the principal 
person, Quipo, whom he considered as the principal cause of the 
disaster, had launches prepared beforehand at the place where the 
brig stranded, and immediately proceeded to load his launches from 
the brig, one of which, after being loaded, was taken behind the key 
and eovered with brushes, and that two other launches had been 
chartered by Quipo the day previous to the disaster and cleared for 
Caibarien or Savua la Chica, at neither of which places thev arrived, 
but returned to Cardenas in the same state that they left, and it was 
well known that this same Quipo was in good ¢ ircumstances previous 
to the disaster, but whilst in jail he sold his property and with the 
proceeds of it he obtained his liberty, a large portion of which pro- 
ceeds was paid to and received by the U.S. consul at Cardenas, at 
whose instance he, Quipo, had been put in prison ; that this same 

Quipo for a long time bore a very bad name, and some two 
85 years prior to the time of tes tifving, more or less, he brought 

to the port of Sagua a launch laden with hhds. of centrifugal 
sugars, which he sold at prices much below the market value for 
the same class of sugar, and consequently of doubtful origin. 

That all the first part of his answers to the interrogatory was 
rumor which he had heard, but of which he had not sufficient evi- 
dence to prove; but the last part, relative to the centrifugal sugars 
and brought and sold in Sagua, he knew to be true 
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The defendant, by its counsel, thereupon moved the court to strike 
out the answer to said fifteenth cross-interrogatory on the ground 
that 1t was shown to be purely hearsay evidence; and further moved 
‘separately to strike it all out except such parts as the witness stated 
were of his own pr wane knowledge. ‘The court denied the motion ; 
whereupon the defendant, by its counsel, then and there duly ex- 
cepted. . 

The witness further stated that he offered large sums of money 
from Sierra Morena, as far as Cardenas, at various times, to any and 
all of the parties who could bring to lightanything that would tend 
to prove what had become of the whole of the Cargo of the brig 


‘ . , . > J ; : eo - 7 oe ls * ; ! 
Georgia, as he and his firm were more interested in finding out the 


truth of the whole matter ae even the defendants themselves ; 
that he had frosts, ti irly, and fully stated everything with 
S6 reference to the amount of sugar on this vessel, so far as his 
memory and knowledge serve him, but that there had been 


absolutely nothing which had not been called out by his examina- 
tion which would go, in whole or in part, to prove that the 531 hhds. 
and 1 tierce of sugar were not on board the brig Georgia when she 
sailed from the port of Sagua. 

Plaintiffs counsel there ipon read in evidence the direct examina- 
tion in the deposition of Jose De Los Santos, taken at Sagua la 
Grande under the coummission aforesaid, 1n which the witness stated 
that he resided at Isabella de Sagua ‘and was occupied as a pilot to 
the port; that in June, 1880, his occupation was to pilot vessels in 
and out of the port of Sagua; that in June, 1880, he piloted the 
brig Georg! a out of the port of Sagua; that the vessel at the time 
was drawin g 13 feet a lt inches of water 

Defendant’s counsel then read the eross-examination, 1n which the 

{ 


} ' : ' 4 ° 
, ‘ . > irri a : Va "errs sy f 
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witness stated 


7 ? } Be : } . — o ¢ ie ." } . ’, » | 7% os ‘ . : ; sy, . 
O/ o'clock in the morning, but did not remember the particula 
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Gay . chat as soon as he went on board he asked the Capbtalh 
» ‘ y ] ’ — so re, rv? . 
and first mate how mueh water the Cgeor@ia Was drawing: that 
- be , Ri ee: eee re) } ail Cacia tina a ae ey Bi. 
immediately atte he ordered sail to be put On and the anehnor to oe 
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hove up, and at half past elaht or nine of the same morning he leit 
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the vVesse! outside of the vouoy aud order- thi cap 1. to Sall nor - 


nor-west; that the captain then signed his papers, and he returned 
to shore; that he had 
licensed pilot; that at the time of going aboard the Georgia he per- 
sonally asked the captain how much water the vessel was Senwuine 
that het took the brig out of the harbor and left her outside of the 
east buoy. The condition of the vessel was [1 3 
fitted for sailing. He did not know whether or not she was leaking 
when she left port. She was in a good condition to make the voy- 
age. 

“In reply to the third cross-interrogatory, “ If you shall state how 
much the Peer was drawing when you piloted her out of port, 
state whether you personally measured the draft; did ies ever 
measure her draft on any occasion?” witness replied that he did 
not in person measure the draft of the brig Georgia; he asked the 
captain, and the captain answered, saying she drew 13} feet of 

6—159 
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water. He did not know what draft she would have leaking or not 
leaking. He did not know what effect leaking would have on her 
draft. He did not recollect ever having measured her draft on any 

other occasion, as he did not know whether or not she had 
88 ever been in that port before. He did not see the condition 

of hold, and could not tell the manner in which she was 
stowed. He could not tell whether she was full or only partly 
loaded. He did not know of anything occurring to have caused the 
voyage to have been broken up. He left her beyond the buoy ; the 
weather was good throughout the time he was on board; it was 
oood at the time and after he left her, and there was nothing in the 
weather, as far as his knowledge went, to cause the voyage to be 
broken up. 

The defendant, by its counsel, thereupon moved the court to strike 
out all the testimony of the said witness as to the draught of the 
vessel, on the ground that it appeared in the evidence as entirely 
hearsay. ‘The court denied the motion ; to which ruling of the court 
the defendant, by its counsel, then and there duly excepted. 

The defendant, by its counsel, further requested the court to 1n- 
struct the jury to disregard the evidence aforesaid, on the ground 
that it was purely hearsay; which the court refused to do, and the 
defendant, by its counsel, then and there duly excepted to such re- 
fusal, 

The plaintiffs’ counsel then read in evidence the deposition of 
Ramon Valdes, taken at Sagua under the commission aforesaid, in 
which the witness stated that he resided in Carahabos, his oceupa- 
tion being customs officer, and was thesame in June, 1880; that he 
attended to the shipping of sugar on board the brig Georgia at 

Isabel de Sagua, as custom-house officer, on the last days of 
§9 May, 1880. His duty in regard to such shipments was when 

he received a policy from his chief, the collector of the port, to 
go and see tle sugar weighed and take a note of the weight of each 
of the bhds., or some of them, and afterwards to see that these same 
hhds. which were weighed were separated from others in the same 
store and afterwards embarked on board the vessel or launch they 
were intended for, and to see that no sugar or other cargo had been 
embarked excepting what was contained or marked on the policy 
which he received from his superior; that on the 25th of May, 1880, 
he received a policy from his superior for 200 hhds. to be loaded on 
board the brig Georgia, and on the 28th of May,-1880, he returned a 
policy for the 200 hhds. with his signature that they had been de- 
livered on board the brig Georgia. On the 29th of the same month 
he received from his superior another policy for 100 hhds., 16 of 
which were delivered on board the brig Georgia on the same day ; 
that he counted the number of hhds. and tailied them with the 
policy and saw them weighed; that these sugars were weighed in 
the stores of Moré, Ajuria & Co.; that they were delivered on board 
the brig Georgia, then lying at the wharf of Moré, Ajuria & Co.; 
that the first 200 hhds. were delivered from the wharf on board the 
brig between the 25th and 28th of May, 1880, and the other 16 were 
delivered from the same wharf on board the brig Georgia on the 
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29th of the same month; that he actually saw the above-mentioned 

sugar delivered-on board the brig Georgia, the brig Georgia 
90 then bei ing alongside the wharf of Messrs. Moré Ajuri: i & Co. 

He did not know how much sugar was delivered on the brig 
whilst she was at anchor, as another officer had chan rge of. the load- 
ing of the Georgia; that he knew that export duty was charged on 
sugars shipped from Sagua to the United States; that he did not 
know exactly at the time of shipping what the duty was. He knew 
the duty was paid by Messrs. Guardiola & Tejedor on the sugar re- 
ferred to because the policy of the shipment of sugar was not issued 
until the duty was paid. Hedid not know how much the duty was 
that was paid on the sugar, although it was mentioned in the policy 
that he was present In person when the 216 hhds. were delivered on 
board the brig Georgia whilst she lav at the wharf; that he did 
count the number delivered on the brig when she lay at the whart; 
that he in person did not pay the export duty nor was present when 
it was paid, but he knew it was paid, the same being receipted for 
on the back of the policy. 

The plaintiffs’ counsel then read in evidence the deposition of 
Andres Suarez, taken at Sagua under the commission aforesaid, in 
which the witness stated that he resided in Isabel de Sagua, and was 
a stevedore; that he remembered having stowed the brig Georgia, 
in 1880, but could not remember when it was. The captain of the 
Georgia engaged him, but he-did not recollect his name; he recol- 
lected having received part of said sugar from the wharf of Messrs. 

More, Ajuria & Co., and some of which he received on board 
O] the brig Georgia, whilst lying at anchor in the bay, from 

launch or launches which were brought alongside; he did 
not remember exactly how many hhds. he received at the wharf; 
that the sugar he received at t the wharf he stowed in the hold of the 
brie Georgia; that the Georgia left the wharf of the Messrs. Moré, 
Ajuria & Co. after be loaded her with some sugars and then went to 
anchor in the bay because of not having sufficient water at the 
wharf; that after she had anchored in the bay he stowed some sugar 
aboard of her from a steam launch which came alongside; her 
name formerly, he believes, was “ Dina,” but which he believes was 
afterwards called “ Esperanza ;” that the sugar he received from the 
launch he stowed in the hold of the Georgia; he did not remember 
the date when he first went on board the brig Georgia, nor could he 
remember how long he remained aboard nor the date when he last 
left her; he did not remember the number of hhds. he ot on 
board the brig Georgia; that, so far as he could remem ber, the brig 
Georgia was able to safely carry over 500 hhds. of sugar, but as to 
the number above that he could not safely say at this distance of 
ime; that, as far as he could recollect, the cargo was stowed aboard 
the brig Georgia in what is technically called “fore and aft.” 

That he was individually present at the time of receiving the 
sugar on hoard the brig Georgia in 1880, but does not remember 
the exact date; but for a few hours, or perhaps half an hour ata 

time, he may have been absent, but during his absence his 
92 foreman was in charge; that he did not see all the cargo that 


44 THE INSURANCE COMPANY OF NORTH AMERICA VS. 


was loaded; that he kept no account of the number of hhds. 

loaded on board the brig Georgia; that he did not count the num- 

ber of hhds. loaded nor how many; he did not remember what 

davs he was present on board the brig Georgia ; that he did not see 

the whole of the cargo loaded; that when he left there was a small 

remainder to complete the cargo required; that the remainder 
ve : 


would bee as far as he can reeollect. from 40 to 50 hhds.: that he 


<A 


’ 


would consider the vessel fully loaded if she had on board the 40 or 
50: that he did not remember whether he saw the steam launch 
loaded or not: that he never accol — the steam lnuneh O} 
seoing to the brig; that he always went in his own boat; that dur- 
) his time he was either on eet the Georgia or some other 
vessel or boat when on shore. He was present all of the time ex- 
cept a day or part of a day that he mi oht have been absent, but did 
not recollect dist netly ; that he did not recollect whether he took 
the statement of the number of hhds. stowed on board of any vessel 
from the captain or from the ean iat or their age Dts, whe re they 
suspect the captain’s statement to be incorrect. He did not recollect 
on what dates he was present; that it was true he was discharged 
either ee the vessel was half loaded or entirely loaded; that, as 
he was engaged at the time when the launch with the last load of 
sugar went — gside, and as that last lot had to be put between 

decks, he not having hands to put on board just at that time, 
Yd hy Is aie being employ ed On board another vessel, 1 t woul 


Not have paid him to have gone on shore and looked gti 
consequently allowed the captain to stow it; that when he was on 
the Georgia he was in the hold with his men personally stowing the 


vessel when all the sugar was 


hogsheads of sugar; he was on the 
being loaded, except the load which was taken to finish her cargo ; 
that he did not count the number that was lightered while he was 


n ) 
loading on board; that he did not know what the hhds. weighed ; 
he did not know the exact amount of sugar stowed on board the 
brig Georgia; he did not count it; he did not know how many 
hhds. —- a to fill the space between decks, because when he 
left her she had only a part of her cargo between decks, and it would 
not have require d More than 40 or 50 hhds. to fill between decks: 
that the hold was full: that he only knew he stowed a certain 
amount aboard the | brig Georgia, and did not remember whether he 
took the statement of the Garcia Brothers as to the amount he — 


that when the lighter was alongside of the brig Georgia he was en- 
Lave dat work in the hold of the vessel stowlng Cargo, and thar # not 


say Whether the cargo intended for the brig Georgia was mixed, 
when loaded in the lighter, with any other cargo for any other ves- 
sel; that he could not tell whether the lighter on any of these oc- 
casions went to any other vessel or vessels after leaving the brig 
Georgia before returning to the wharf; that he could not say 
whether the vessel was le aking when he stowed the cargo or any 
part of it; that he himself went into the hold, but could not say 
whether she was leaking at the time or not; that he himself did 
actually stow the cargo on board with the assistance of his men, 
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with the exception of the remainder, which went on board 
94 after he left the vessel, but could not say how many hhds. 

he himself stowed or was stowed on board; that during the 
months of May and June, 1880, the brig Georgia was, in his opinion, 
seaworthy and in good condition to sail and go to sea. 

The plaintiffs’ counsel then read in evidence the deposition of 
Emerson P. Drinkwater, taken in New York April 10th, 1884, by 
consent of the purties to this action, In which the witness stated that 
he was “ years old and had been following the sea 34 years, and 
was master of the brig Georgia; that he took command of her in 
June, 1882, and expected to leave the port of New York in her on 
the day he testified ; that he had been carrying sugar in her from 
Cuba to New York, and had earried four cargoes; that he had car- 
ried other cargoes of sugar In other vessels ; that he was familiar 
with the weight and carriage of hhds. of sugar; that 525 hhds. 
was a full cargo for the Georgia; that since 1880 sister keelsons 
had been put into the brig. She would earry about 10 hhds. more 
if those sister keelsons were not in; that the sh lip’s d raug! ht of water 
with the 525 hhds. was 18 feet 4 to 13 feet 6 inches; 15) feet was 
about an dVerage ; that since he had been in the vessel other repairs 
had been made to her besides the sister keelsons. In December, 
1885, he put in five new beams in the lower deck, and new knees, 
new stem, new cutwater and head, and some dead-wood aft, new 
hatch combings and new hatch partners, and tried her seams and 

butts around the sidesand top. The expense of these repairs 
95 was about $1,000; that when he went into her she was in 
good seaworthy condition for carrying cargo. He made two 
voyages without any repairs whatever. The plaintiffs’ counsel there- 
upon read the deposition of Levi Collins, taken in Philadelphia 


February 23rd, 1884, on behalf of the defendant, on consent of the 
parties to this action, in which the sores stated as follows: 
hat he was captain of the barquent “William H. Deitz,” and 


had been a captain, following the sea eo twenty years and over; 
that he had made a number of voyages at different times prior to 
the year 1880 in the vicinity of Cuba; that he had been, on a num- 
ber of occasions, in the port of or prior to that time; that in 
the month of June, 1880, he was captain of the bark “American 
Union;” that he entered the port of Cardenas on that vessel in 
the month of June, 1880, having sailed from Quanlanamo, on the 
south side of Cuba. This was on the 16th of June, 1880. It was 
early in the morning that he was trying to get in. It would have 
been along midday before he would get in to anchor. He knew 
the rock or reef called Cruz del Padre. It was about twenty miles 
from Cardenas. As he was entering the port of Cardenas he passed 
the light on Cruz del Padre. In the morning, when he came on 
deck, there was a vessel to windward of him, or off shore of 
him, about five o’cloek—as svon as daylight showed. She was 
standing, when he first saw her, nearly in the same direction as 
he was sailing, both gradually approaching the shore there at 

Cruz del Padre. As he got near the land she changed 
96 her course more on the shore, until she was standing across 
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his bows towards the shore. He was going at one time to set 
his colors as a signal, but then he did not do it, thinking that prob- 
ably she would think he was interfering with ‘something tliat was 
none of his business. As she ap proached she took in her sail some- 
what, as if she was going toanchor. From the appearance of things 
she had anchored. Her stern was towards him. As he passed her 
he would open her masts, of course. After he had got past, so as to 
open the masts, he was looking at her with the glass. He saw that 
she had a cargo gaff and purchase for discharging cargo—that 1s, 
a gaff put up upon ri mainmast, secured with a span, and then a 
tack le »at the end of it to hoist sugar with it—to discharge sugar. 
This, among sea-going pein means that they are ready to discharge 
rtake in. He supposed that in half an hour after she was first on 
the bottom he passed sufficient to open the spars so as to see. He 
should think that it was probably a half hour after he first saw her 
that he saw her stop. His position with regard to the vessel up to 
that time was such that, although she might. have been there before, 
he could not see her. He saw a lighter “alongside of her, probably 
within an hour after she struck, and another one—one or two, he 
wouldn’t say how many—in the vicinity. He saw no distress sig- 
nals whatever up from this vessel. It would be usual for a vessel 
going ashore that way to put the distress signals up, if she actually 
had run ashore by chance. On his way up to Cardenas he 
97 saw this vessel swinging to the wind. He then knew that 
she was on the bottom. That he was familiar with the di- 
rection that a vessel should take from the time he first saw that 
vessel. When she headed for the shore she was not taking the 
proper position which a vessel should take going into Cardenas, not 
to continue that course, but she might have taken that course and 
run in close along the edge of the reef and then kept off again and 
then run on. If she had kept upon the course she was going she 
must have goneashore. Hemadea report or statement to the consul, 
Mr. Wilso: 1,at Cardenason his reaching there, that there was a vessel on 
the reef to the eastward. He afterwards visited this vessel in company 
with a Captain Treat and Mr. Washington, who resides in Cardenas. 
They went there as a board of survey appointed by the consul in 
Cardenas. ‘hey went from Cardenas in a lighter.’ When they ar- 
rived there they found her partially stripped. They had been at 
work stripping her during the time she had been on the reef. She 
turned out to be the brig “Georgia,” of Baltimore. When he 
said stripped he meant the sails, rigging, and spars, as fast as they 
could come down—as fast as they could get them. She was partly 
stripped. The captain was not on board. He went with them from 
Cardenas that day. The condition of the vessel was that the lower hold 
was full of water nearly, except the bows. She was laying 
98 with her bows a little high, so that the water did not fill in 
entirely at both ends. Her bow was not crushed in, that he 
could see. He saw some little sugar in the ends—more particularly 
in the forward part of the between-decks. He did not see any 
wreckage of barrels or hhds. about. There was no appearance at 
the time he was there of sugar having been thrown overboard—not 
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so far as they could see. At the time they were there the cargo had 
been partly moved. He signed at that time in Cardenas a survey, 
which he identified, marked “B” 2—23—’84, C.H.G.” That 
the vessel he saw and which crossed his bows, as he had testified, 
upon the morning of the 16th, was out of the customary track of a 
vessel from Sagua to the Delaware breakwater, all the way from 
five to forty miles. There are two or three routes. By any 
route that is commonly taken by captains of vessels she was, never- 
theless, out of her route. By the nearest route approachable 
where she was she was out from five to twenty miles. ‘The weather 
on the morning he saw the vessel go ashore was fine. It was not a 
bad day ; his best recollection was that it was clear. 
The plaintiffs’ counsel then offered in evidence the account sales 
of 228 hhds. made by Carson to Guardiola, dated Nov. 10, 1880, 
marked Plaintiffs’ Exhibit 33. 
99 Plaintiffs’ counsel then read in evidence from the depo- 
sition of Julio J. G. Gartiez, taken at Cardenas, Cuba, on the 
15th day of September, 1883, under a commission issued out of this 
court on behalf of the defendant, in which witness stated that he 
resided at Cardenas, in the Island of Cuba, and was clniefly engaged 
in extracting asphaltum from the bay and assisting vessels in dis- 
tress; that he did not recollect precisely the day w hen he first heard 
of the brig Georgia being lost on a reef in Cruz del Padre Key, in 
June, 1880, but on hearing of a vessel lost there, the name and 
nationality being then unknown, he applied to the captain of the 
port for permission to render her assistance, which was complied 
with; that he saw her after she had run ashore, and went to her 
while she was ashore at a place called “ Quebrado de la Pluma,” 
about the 18th of June, not remembering the exact date; that the 
brig was then lying on the reef, on her starboard side, in a critical 
condition. Witness went on a lighter on or about the 18th of June. 
On his arrival at the vessel the captain hailed to him not to come 
alongside, upon which he anchored close by. The captain then 
asked him what was his business there, and, on being informed 
that he came to render him assistance, the captain began to swear 
and curse, saying that he had no cargo togive him unless he wanted to 
load salt water. Upon this the witness informed him that he 
100 ~=hadanorder from the captain of the portand wentalongside the 
vessel in his dory with the order in his hand. The eaptain 
objected to his going on board, and sent down a man to receive the 
aie to which, after reading, he replied that he needed no assist- 
ance whatever, nor had he any cargo on board. Witness then re- 
quested him to write at the foot of the order what he had just said, 
which he did. Witness remained in this vicinity for five or six 
days; that when he first reached the vessel he found one of the 
lighters of Vidal & Toraya already loaded with sugar and anchored 
off the vessel ; that soon after his arrival another lichter, belonging 
to the same party, came up and went straight alongside the vessel 
and begun to load immediately ; that three of four days afterwards 
the lighter “ Penelope,” belonging to Mr. Ramon Queipo, came up 
and went alongside the vessel. Witness left then and returned to 
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Cardenas without having been allowed to render any assistance ; 
that these lighters flew no flag; that he saw hhds. discharged from 
the Ge orgia into one of the lighters above mentioned, the other being 
already loaded when he got there. He took no account of such 
itis The Penelope took no hhds. during his stay. He knew 
nothing about the disposition of the lighters and the hhds. of sugar 
ter he left the vessel. All he could see was that the two lighters 
of Vidal & 'Torava went to their wharf; that on the 26th of June 
witness was put in charge of said wreck by Joseph H. Washington, 
U.S. vice-commercial agent, after the vessel had been stripped 
101 = of sails, spars, rigging, ete., and finally abandoned as a total 
wreck. He remained in charge of her until she was sold at 
publie auction, her condition being all along critical; that the hull 
of the Georgia was sold at public auction and bought by the witness 
for the sum of $161. Her condition was then as had been described. 
Witness examined her hull, which he found ay) yparently to be ood 
and staunch; that when he went to work to get the vessel off, after 
minute observation, especially after the ebb and flow of the tide, he 
suspected a leak, which, on careful examination, proved to be an 
auger hole of from one and a half to two inches in diameter, sur- 
rounded by several other similar auger holes; that he took 141 
casks out of her, one of which was found full of dry sugar, the others 
containing more or less sugar, which, when gathered up, filled nine 
hhds.; that he took all the casks that were left. 

In his cross-examination witness stated that he first knew of the 
loss of the Georgia by some fishing-smacks which usually run 
between Cardenas and Cruz del Padre Key, and when he first saw 
the vessel she had been lying there either two or three di ays; that he 
was put in charge of her by Mr. Washington, vice-commercial agent, 
for the purpose of “keeping watch on board of her until the day of 
sale, and with the object of protecting the interests of all concerned ; 
that on the day following the sale he went to work to clear off the 
load, and, as only certain hours in the day could be employed in 

such work, it took him seventeen days to remove the re- 
102 mainder of the c irgo on board, to bale her out, and finally 
put her afloat; that there was a large auger hole in the hull 

f the Georgia, on the edge of which were several others of smaller 
martes, evide ntly done to appear as though the vessel had been 
pierced through by some pointed reef 

The defendant, by its counsel, be fore said testimony was read, 
thereupon objected to so much of the testimony of said witnéss as 
stated the condition of the vessel,on the ground, first, that it was 
inadmissible as evidence of the condition of the vessel when she 
sailed from port; second, if it was introduced as evidence of her 
condition when stripped and lying on the reef,it had no bearing on 
the case. 

The plaintiffs’ counsel thereupon stated that the evidence was in- 
troduced for the aetagere of showing the barratry of the master. 

The defendant, by its counsel, the ‘reupon objected to the materi- 
ality of such evidence aie the condition of the vessel days after 
she was lost, and objected to its being read, and moved to strike it 
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out. The motion was denied by the court; to which ruling the de- 
fendant, by its counsel, then and there duly excepted. : 

The plaintiffs’ counsel then read from the deposition of Marcos 
Planells, taken at Cardenas, Cuba, on September 27th, 1882, under 
a commission duly issued.out of this court, on behalf of defendant, 
in which the witness stated that he did not songs precisely the 
day when he first heard of the loss of the brig Georgia, being so 
long ago, but he knew it was in he latter part of June, 1880. He 

tdi saw her run ashore from the deck of a Br itish steamer 
103 = that he wasstowing with his gang, the steamer being anchored 

in the channel in front of Stone Key. As soon as he discov- 
ered the vessel from the deck of the steamer he went to her in his 
boat, wit I) ten of f lis men, to render her assistance. Wi ouen he reached 
the brig the Cap tain, with threats, hailed him to PO AWAY, as he 
needed ho assist: ice whatever: her condition then Was by no means 
critical, as she was 01 nly agrou id forward, and with the least exertion 
and good will she-would be gotten out of her situation; that the 
vessel seemed to ie to be perfectly staunch, and with no leak at 


all. 


104 Che plaintiffs’ counsel then read the direct examination in 
the deposition of (yx, Ashton (¢ arson. taken bv eonsent of the 
parties to this action, in Philadelphia, on the 25rd day of February, 


} 
L 
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1884, in which the witness stated that. he was a shipping and com- 
mission merchant, and was such in June, 1580 ; he knew Mr. Teje- 
dor, one of the plaintiffs ; he knew the defendan lle had business 
with the defendant on account of the plaintiffs in 1850. He pre- 
sented the Invoice aud bill of lading of the cargo of the Georgia and 
the prote st of the master to the defendant, at the req us st of the plain- 
tiffs, about September 9th, 1880. No part of that cargo came to 
Philadelphia; it went to New York. He had something to de with 


| 


the sale, but couldn’t say what amount was realized from it; the 
accounts were 1n the hands of Guardiola and Tejedor. He thought 
the insurance company was notified of the sale. It was sold in New 
York by the brokers of deponent’s firm, Skiddy, Minford & Co. The 


invoice And bill of lading and note of protest were delivered to the 


Insurance company in September, 1880, as proof of loss and in- 
terest. 

The defendant’s counsel read the cross-examination, in which the 
witness stated that his firm had had dealings for several years with the 
plaintiffs and had been their consignees of cargoes—of a number of 
cargoes which were insured frota time to time in the defendant com- 
pany; that he received-the papers he sent to the insurance company 
from the plaintiffs by mail; that prior to the time he handed them 

to the insurance company he had heard the question raised 
105 asto whether or not the sugar represented to have been on 

board the vessel was actually on board. _ Le this informa- 
tion from the defendant. Between the month of June, when the 
vessel was lost, and the time in September when viel yanded in these 
papers, he had correspondence, from time to time, with the con- 
si@nors; they never mentioned any susp icion on this que stion up t LO 
that time. Prior to that time it was common statement in Phila- 
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delphia that the vessel had been wrecked, and that the sugar was 
not on board. He first learned from the insurance company that it 
was stated that all the sugar was not on board sometime in July or 
August. The indorsement of this risk on the original policy, on 
June 22, 1880, was obtained by witness. In was done in the general 
way. Hereceiveda telegram from the plaintiffs on June 21st, 1880, 
instructing him to increase insurance invoice Georgia twenty per 
cent. This was the first information he had of the Georgia coming. 
He did not then know of her loss. He went with this telegram to 
the insurance company and they indorsed the risk, leaving the value 
in blank, and at the same time informed him that the Georgia was 
lost. He then telegraphed to the plaintiffs that the Georgia was 
lost, and it was too late to increase the insurance. Afterwards he 
received the letter from the plaintiffs inclosing the invoice and bill 
of lading, from which the figures were filled in to complete the in- 
dorsement on the geile that the Anagriee* inclosed to his firm, 
by letter of June 14th, certain drafts, amounting to about 
106 $38,000, requesting them to protect the same. They did pro- 
tectthem. They had been paid part of that amount; a small 
balance was still due; that he madea request of the insurance com- 
pany to pay this loss. They refused on the ground that there was 
a certain amount of sugaron board which they wouldn’t pay; that 
the amount which they paid was paid to him; that amount was 
based on the fact that part of the sugar was not on board ; that their 
firm were stockholders in the insurance company; that fact had 
made no difference in his testimony. 
The plaintiffs’ counsel then read from the correspondence annexed 
to the deposition of G A. Carson. 


Guardiola to Carson, June 21, 1880. 


“We inclose duplicate shipping documents of the cargo per 
Georgia, and seeing that the cargo was invoiced very low at the 
present positions of our markets we telegraphed you last night as 
follows: ‘ Market firm, 8 reals; increase insurance invoiced Georgia 
twenty per cent. (20), which we confirm and trust has reached you 
in due course. We had previously received your telegram reading, 
‘Sold Garginlas sugar 74 cents, so had we better not sell when oppor- 
tunity offers ?’ tow hich we replied, ‘ Quotations unsatisfactory ; hold 
to last moment; consult ere py “ap. ‘and to it we rece ‘ived your 
reply, ‘ Market nas advanced ; if we can’t get 7} for Teresa, 62 hogs- 
heads, balance 711, shall we sell or store?’ which we <a sub- 
mitted to our Mr. Guardiola, 1 now at Havana, from where he will an- 
swer. Whilst writing we received vour telegram reading, ‘ Georgia 
lost ; too late to increase insurance,’ from which we observe 

107. ~—s that weare decidedly in good luck. We could have placed 
this cargo at 43 cents per pound to a New York refiner last 

week, but we refused the offer, expecting to do better on arriving. 
In consequence of your complaints and remonstrances we invoiced 
the cargo for Georgia very low, against our inclinations, and we 
shall in future follow more our own impressions, even if we have to 
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draw for a smaller portion, but it is very discouraging to work 
against so much suspicion and to find so little confidence as has 
been shown throughout the season.” : 


Carson to Guardiola, 23d of June, 1880. 


“As the market had advanced, the custom-house officer had or- 
dered the sugar into store. We wired you asking if we could get 
7¢ for San Teresa, 62 hogsheads at 711 for the balance, if we should 
se HI.” 

‘On the 21st inst. we also received your telegram reading, ‘ Mar- 
ket firm, eight reals. Increase insurance invoice Géorgia 20 per 
cent.’ Weat once sent to the insurance company and found that 
they had received a cable advising the loss of the vessel, and in ae- 
cordance with same telegraphed you, and again received a dispatch 
from you, ‘Do best you can with Georgia.” Yesterday we received 
your letter of the 14th inst., with shipping doc ‘uments of the Georgia 
cargo, for the consignment of which please accept ourthanks. Same 
is insured as usual under our policy at 10 per cent. over invoice.” 


Guardiola to Carson, June 24, 1880. 


108 “We hand you copy of our last respects of 21st inst., and 

beg to own receipt of your esteemed favor of the 15th; con- 
tents earefully noted. We have since learnt that the Georgia was 
lost near Cardenas, cn the reef Cruz del Padre, the vessel being 
totally lost, there being saved of the cargo only 130 hogsheads. 
Our Mr. Guardiola teleor: aphed you from Havana todo the best you 
could with the Georgia. * * * QOursugar market is very strong, 
and holders have refused offers of 8 reals for muscovados and 10 
reals for centrifugals, retiring the price parce ‘Is from the market in 
the hope of obtaining better prices later on. 


Guardiola to Carson, July 1, 1880. 


“We hand you herewith copy of the note of protest of the 
Georgia, which we trust will enable you to collect the insurance. 
There seems to be some rascality on the part of rae? captain, as he 
has absconded and is nowhere to be found, which, it seems to us, 
can cause no difficulties betwixt us and the abe If required, 
however, we can furnish other evidence for the correctness of the 
cargo, and do not fear the closest investigations.” 


Carson to Guardiola, July 7, 1880. 


‘Our insurance company has advices from their agents at Matan- 
ZAS Kiet Cardenas that the Georgia was stranded by the ‘aptain, who, 
in connection with some lighter-men, has been stealing her cargo. 
The captain is reported to have run away, and the mate has con- 


fessed.”’ 
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109 Guardiola to ¢ arson, July 8, 1880. 


There has been some inquiry made here by an agent of the 
underwriters regarding the Georgia’s eargo,in virtue of a ridiculous 
and rascally declaration of the mate and crew. If the company 
should object to paying the insurance in accordance with the bill of 
lading and invoice on such evidence, then we really do not know 
how to do business in the future, as a bill of lading would no longer 
be proof of a cargo on board. We anticipate no trouble, but we are 
nevertheless taking steps to be able to show, if required, that the 


$ 
. a > aa } net . ; 79 
cargo was made up as it should be 
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f arson 10 Chuardiola. July io. LSSO. 


‘We withdrew from your letter the copy of the note of protest 
of the Georgia, which the insurance company does not consider 
satisfactory, as the mate has confessed to manipulating the log. The 
insurance company are very sore over this business, as they say 
from the confession there were 163 hogsheads of sugar that were 
never esti: and it is probable that a long time will el: = before 
the matter will be settled, and they may not be willing to pay a 
portion of the loss. They say that the vessel was not a suitable 
one, and she should never have been taken up, and that under their 
policies an unseaworthy vessel would not becovered. They say that 

the vessel was in a bad condition, rotten, leaky, and with two 
110 or three of her main beams broken: and, even 1f there were 

no fraudulent loss, there is evidence to show that she was not 
tight, . ce ibe sear wee and strong when chartered. 

‘Grea t eare should be taken when chartering vessels, as the in- 
surance suinioilind have sas heavy losses by old and poor vessels. 
When we make charters here we always first consult them before 
taking up a vessel, particularly if there is any possible doubt from 
her age or the character of the woods of which she is built—in fact, 
you should never charter any vessels of the age of the Georgia. 


— 


Guardiola to Carson, 16th of July, 1880. 


“Since writing you yesterday we have received your telegram 
reading ‘ Lettie Wells good vessel, but suspend consignment and 
drafts; serious trouble with underwriters, the contents of scp has 
surprised us in an extraordinary manner, and we are unable to con- 
ceive what has happened ; hence we cabled you as follows: ‘ Your 
telegram incomprehensible; explain more fally; protest in our 
name against underwriters for refuse- anges nt amount insured, to 
which we await your rep ly.” The agent of the underwriters came 
here last week, as we before mentioned, and made such investiga- 
tion as he thought proper. When he hinted at the possibility of 
the Georgia having left port with only part of her cargo, we asked 
him to put in writing his suspicions, but he refused to do so. As 

we are more interested ourselves than the Insurance company 
111 + to prove that nothing had been done here which even indi- 
rectly might soil our reputation, we addressed a petition to 
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the marine authorities to have investigations established about the 
Georgia’s cargo, and we received the reply that they were superfluous, 
because the proceedings were not only well known, but the captain 
of the port in presence of the agent of the underwrite rs, Mr. Wash- 
ington, the mate, and one of the crew, called the steve dores, the cap- 
tain of the lighter, and the pilot that took the vessel out; and, ques- 
tioned about the cargo, they proved in the most positive manner 
that the vessel had sailed from here fully laden and _ the lie to 
the infamous declaration of the mate and crew, who probably had 
been bought for a paltry sum to make it. This is what happened 
here. 

‘In Cardenas a criminal suit has been brought against a certain 
Quiepo, who is in prison for stealing a lizhter-load of sugar when 
the vessel stranded, and it was found covered with branches and 
leaves on one of the Keys, and it seems most probable oe where 
they stole that they have very likely stolen the balance of the miss- 
ing cargo. 

“itis unjust to suppose that a vessel could leave port with only 
half a cargo, and much more to suppose that a firm that has some 
estimate for its good name to participate in such criminal proceed- 
ings. We see no occasion for vindicating ourselves, as we are much 

above such suspicions. 
112 “The whole cargo, with the exception of 48 hogsheads, 
were shipped from More, AjJuria & Company’s wharf, and the 
sugar cost 8 reals; hence our loss on the invoice was considerable. 
We are disposed to see the end of this matter, and. to prove, not in 
a private manner, as done by Mr. Washington, but publicly, where 
the fault hes, and obtain full justice. 

“We are also anxious tosee the insurance company punished, as 
it deserves, if it refuses to pay the amount insured, and you should 
present a most solemn protest in our name claiming damages ; to 
which end we shall remit in due course such evidence that will suf- 
fice to gain the object and put a stop to the obstacles that the com- 
pany seem disposed to put in the way of fulfilling their obligations. 

At the same time we cannot close the present without censur- 
ing your telegram, if it has been correctly transmitted, remarking, 
by the way, that we cannot see any just reason for breaking off in 
such an abrupt manner our relations when we neither have sur- 
passed your conditions nor in all the time our intercourse has ex- 
isted there, to our knowledge, have been no reasons to warrant such 
a determination. 

“ Agreeable to your desires, we shall abstain from sending you 
the Lettie Welis, as well as the other cargves we intended sending 
to your eare. 

“Our Mr. Tejedor goes on next week’s steamer on his way to 
Europe, and will then have a good chance to see you.” 


113 Carson to Guardiola, June 20. 1880. 


“We telegraphed you on 16th inst., as per copy of our dispatch 
herewith, and received your cablegram reading, ‘ Your telegram 1n- 
comprehensible; explain more fully; protest in our name against 
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underwriters if refuse payment amount insured,’ which we answer 
as per inclosed press copy. 

“On the 13th inst. we wrote you fully about the feeling of the in- 
surance company in regard to the Georgia matter. They have re- 
ceived further information about it, which increases their opinion 
that it is very bad affair. They say that it would have been very 
easy for you to bave consulted about the Georgia at the time of 
chartering her, and to have learned whether she would insure; they 
also complain that, although this twenty-five-year-old vessel was 
chartered on 21st May, it was not until 14th June (when you wrote 
inclosing invoice and bill of lading, &c.) that you gave any advice 
about the vessel loading, so that the y ‘ ad no chanee to have any 
portion of the risk reinsured. Your telegram to increase the in- 
surance 20 per-cent. on the ¢ ae cargo after the loss of the vessel 
was known is very much complained of by them. ‘This is one of 
the most disagreeable affairs that we have ever had in our long busi- 
ness experience, and, as we said before, it will be a long time before 
this matter will be adjusted. 

“We can do nothing regarding the insurance company 
114. ~—suntil the sugars saved come forward and are sold, and in the 
meantime the missing sugar may be found amongst the 
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Guardiola to Carson, July 22, 1880. 


“We also have vour telegram reading: ‘Underwriters object to 
insure your shipments until short amount Georgia’s cargo Is satisfac- 
torily explained.’ We are at a loss to understand the underwriters’ 
reason in regard to the Georgia case. If the declarations of such a 
manas the mate, wlio confesses himself to be a confirmed scoundrel, is 
reason enough for not paying the insurance according to the custom 
and accepted documents, then there 1s no use In Insuring the goods, 
or we must put police “ate 1s on board every vessel to watch the crew 
and officers. Thei ‘ir objections to the vessel are also out of place ; 
she is classified in the Am. Record Al in red, being built in 
1855, but rebuilt in 1872, and opened in 1878. To guard against 
an extra rate of Insurance, we liad the captain guarantee first rate In 
charter-party, as the certificate of record was nearly expired ; but it 
never occurred tous that there was any occasion for consulting about 
her being accepted by the companies. In thecommencement of the 
year we loaded the bark Lisbon, built in 1852 and rating 13 red, 
not altered or rebuilt, and we have not heard of any objections being 
made. How they have found out that she was ‘rotten, leaky, with 
two or three of her main beams broken,’ and that she was ah 

‘tight, staunch and strong and se aworthy when chartered ’ 
115 alsoi incomprehensible tous. It ishard to prove the apis 

now and only goes to show that in future we require to make 
a special survey before chartering a vessel and before accepting the 
captain’s assertion that she is in every way fitted for the voyage, 
being tight, staunch, &c., as stated in charter-party and bill of lad- 
ing. Our Mr. Trejedor goes by this same opportunity to Spain, and 
will do himself the pleasure of calling on you, and he will, no doubt, 


a 


JAMIE S. GUARDIOLA ET AT. . 55 


beable to explain matters satisfactorily to you and all concerned. At 


this distance it looks to us as if the underwriters looked for some 
futile excuse for not paying the insurance, and their proceedings 
have shaken considerably the confidence we had in their good faith.” 


Carson to Guardiola, Dated 2Ath O}  Augusi, ISSQ. 


“The schooner Georgia has arrived at New York from Cardenas 
with 225 hogsheads sugar, ex wreck of brig Georgia, which are hav- 
Ing our attention. Weare not able to wait on you with a report of 
this by this mail. 

‘We have seen the Insurance Company of North America, whose 
policy covers these sugars, and while they are by no means satisfied 
with the circumstances attendant upon this loss, yet propose to ad- 
mit their lability for the sugar known to have been lost, namely, 
four hogsheads thrown overboard near Cardenas, 141 casks found 
print in the wreck, and also for the damage, if any, upon the 223 

hogsheads saved. They will not admit, however, any lability 
116 = for what they assert was never shipped, namely, 165 hogsheads 

and one tiere e,and it will be necessary, if ae laim for the sugar 
is to be pressed to produce positive and satisfactory evidence of its 
having gone on board. Failing to produce this evidence, it would be 
useless to bring suit, since they have in their possession affidavits 
which seem to show that such ship ment was never made, which 1s 
corroborated by the examination of the Georgia after taken out of 
Cardenas. You will readily see, therefore, that nothing can be done 
without the evidence spoken of.” 


Guardiola to Carson, September 2, 1880. 


“We have before us your favor of 25th ult., a copy of 24th, con- 
tents of which we carefully note. We are surprised at that you 
should tr: insmit to us such a proposition as the one the Insurance 
Company of North America make, and still more so at that you 
should seem to look upon it as quite an acceptable one. It differs so 
much from the explanation given to our Mr. Tejedor before his de- 
parture for Europe that we are at a loss to comprehend the matter 
We have said so much regarding the affair that we are under creat 
difficulty about finding new or more een explanations. We 
are unacquainted with the laws of your country, but it seems to us 
that it should be the company’s part to prove ina satisfactory man- 
ner the correctness of their assertion as to the short shipment, and 
it is not now nor has it been an object for us to recover the amount 

of insurance whilé the uncertainty exists; but it is our object 
117 to vindicate the name of our house and show the writers of 

the sensational newspaper articles that if a fraud has been 
committed it cannot possibly have been done in this port nor by 
any one here. The company should prove the correctness of the 
assertion, that evidence has appeared to show that the sugar was not 
shipped, as we have evidence, in the shape of bills of lading, that it 
was. It seems to us a poor excuse for the company to fall back on 
such a rascally declaration as that of the mate and the crew, which, 
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in all likelihood, has been dictated by some one interested in that 
the missing hogsheads should not appear. You would greatly 
oblige us by forwarding the letter in which the company refuses to 
accept the liability of the whole cargo, the signature certified to by 
the Spanish consul. As far as the 223 hogsheads by the schooner 
Georgia are concerned, we do not see that we have anything to do 
with them, particularly as they must have suffered so much in every 
as to be unworthy of handling. We are determined posi- 
tively not to receive a single dollar of “the insurance unless we can 
collect the whole amount, as it is due us.’ 


Carson to Guardiola, September 8, 1880. 


“From your letter we withdrew certificates In regard to the cargo 
of sugar per brig Georgia, and we have handed the same to the in- 
surance company and have not yet received their report. 

‘The sugars per schooner Georgia vary very much in quality ; 
58 hogsheads very low, 80.1 to 80.6. As yet we haven't been able 
to make a satisfactory sale.” 


118 Carson to Guardiola, October 20th, 1880. 


“We have at last succeeded in —— the 228 hogsheads sugar in 
New York at (F for 64 hogsheads, 7 for Go hogsheads, 6; for 358 hogs- 
heads, 63 for 58 hogsheads, less 2} fae cent., pay: able in ten day S. 
When we ascertain the loss in weight we will make a claim on the 
insurance company.” 


Carson to Guardiola, January 5, 1880. 


“We now have the pleasure to hand herewith account sales of 
sugars per Georgia, showing net proceeds to your credit, $10,990.11 ; 
34 returned commission, $676.82; due 10th November, 1880, 
$11,666.93; all of which we hope you will find correct.’ 


The plaintiffs then rested, and the defendant, by its counsel, moved 
the court to direct » verdict for the defendant upon the evidence 
given in behalf of the plaintiffs, on the ground that it appeared from 
the evidence that (1) the vessel was unseaworthy at the inception of 
the risk ; (2) that there was a deviation from her proper course; (3) 
that the plaintitfs had failed to prove that the vessel was lost by the 
barratry of the master or mariners; which motion, having been 
entertained by the court and argued by counsel for both parties and 
considered, was denied by the court; to which ruling by the court 

the defendant, by its counsel, then and there duly excepted. 
119 The defendant, by its counsel, then opened its case to the 

jury and called to the stand Charlés Platt, who, being duly 
sworn, testified that he was the president of the Insurance Company 
of North America of Philadelphia,and had been so for six years, and 
had been connected with that company for twenty-five years; that 
sald company was a marine and fire insurance company; it was 
chartered in 1794, but had its origin in 1792, and had done busi- 
ness continuously since that time; it has offices both in Philadel- 
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phia and New York; in the months of May and June, 1880, his 
company had an open policy of insurance with George C. Carson & 
Co.; that an open policy was a contract by means of which a marine 
Insurance company protects a shipper of goods from foreign ports at 
the time those goods shall be what is termed “ water-borne,’.and the 
object of it is that in the event of a notice of loss being received 
simultaneously with the notice of a shipment the shipper would be 
protected ; so that if a shipment occurs in a foreign port and the 
bill of lading and evidences are received tinat were sent by mail that 
nevertheless the shipper’s interest is protected meanwhile; that un- 
der a policy of this kind the insurance company, the insurers, have 
nothing whatever to do or any partin the arrangement or examina- 
tion of the goods shipped. 

He identified two papers, marked Exhibits Y and Z, as the appli- 
cations for this insurance, and stated that they were in the customary 

form for such papers ; that the first one of the papers, dated 
120) 3=June 21st, without any amount, was the preliminary notice; 

the one dated June 22nd, with the amount in it, the closed 
application. ; 

There were the words at the bottom of this application of June 
21st, “ We wish this shipment to be covered 20 per cent. above the 
invoice,” erased by pen marks. Being asked to explain to the Jury 
whether that was on when he got it or was it erased as 1t now was, 
and what the meaning of that was, witness said he remembered very 
distinctly the circumstances of Mr. Carson coming up to effect the 
insurance by this brig Georgia. There was quite a talk about the 
brig Georgia, and he declined to insure the brig Georgia or cargo 
of the brig Georgia at any more than the policy called for, which, 
as a rule and in this case, was ten per cent. above invoice. It was 
on account of the general character of the vessel Mr. Carson erased 
that clause; Mr. Carson erased that clause; to the best of his knowl- 
edge and belief, he erased it himself; it was at. this time that he 
came to ask the company to increase the insurance, owing to a tele- 
Prat from Guardiola & ‘Tejedor. Mr. Carson came to the office of 
the company and showed a cable dispatch, which he had received 
from Cuba, asking that this insurance should be increased, and he 
was told then and there that that insurance of course could not be 
increased, because news had been received of the loss of the vessel ; 
he could not say whether this was on the 21st or 22nd of June. 

Defendant’s counsel read from the minutes, from the testimony of 

Geo. A. Carson, as follows: 
121 “Q. Can you say when you first heard of the brig ‘ Georgia?’ 
“A. ITean. It was on the 21st of June. 

“Q. How did you hear it? From whom and in what way ? 

“A. | heard it from Mr. Platt, of the Insurance Company of North 
America,” 


and asked witness if there were two conversations on the question 

of increasing the insurance when he informed him of the loss; to 

which he replied, not to his kuowledge; that the first time Carson 

came to increase the insurance he informed him of the loss; and 
S—159 | 
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that the subsequent anplication of June 22 was received by him 
afterwards; that he first heard of the loss of the Georgia not more 
than a few hours prior to the time when Mr. Carson called 6n him 
on this morning, as he had testified. The news of loss is always 
communicated to the subseribers of the Maritime Exchange, and 
through their instrumentality notice was given of such losses, when- 
ever they occurred, the world over. 

Being asked to explain to the jury how this loss, as far as any 
payment was made, and to explain the payment of $13,000 set up 
in the complaint, the witness stated that after the loss of the vessel 
was known the liability for any loss in the first place was denied 
absolutely and entirely. Through the instrumentality of the agent 


of the underwriters, Mr. Washington, in Cuba, 223 hogsheads of 


this sugar were saved from the vessel and were at a certain charge, 
which charge was paid by Mr. Washington and reimbursed to him 
by the Insurance Company of North America, brought to 
122 New York and delivered to Messrs. George C. Carson & Co., 
the consignees, and there the interest of the Insurance Com- 
pany of North America in that 225 hogsheads ceased; as a delivery 
had been made only should there be any partial loss upon those 
223 hogsheads, that loss was to be paid. There were 145 hogsheads 
of sugar which were taken out of the Georgia, or rather the empty 
hogsheads were taken out of the Georgia, the contents having dis- 
appeared by the action of the water, of course, and for these 140 
hogsheads of sugar the Insurance Company of North America paid 
Messrs. Guardiola & Co. the total of that loss, at the valuation in 
the policy, according to the policy, on the amount insured. ‘The 
223 hogsheads of sugar, which were brought to this country and de- 
livered to Messrs. Carson & Co. through their instrumentality, were 
sold, and a partial loss, caused by the wastage or leakage of sugar, 
was incurred; that partial loss was made up in accordance with the 
general usages In such cases, and was paid by the Insurance Com- 
pany to Messrs. George C. Carson & Co., amounting to the sum of 
$2,419; that $2,419, together with the total loss on 145 hogsheads 
of sugar, made up the amount, whatever it was, thirteen thousand 
odd dollars. The 145 hogsheads of sugar included 4 hogsheads 
said to have been thrown overboard, and the exact number said to 
have been found in the vessel was 141; that made 368; deducting 
that from 551 left 165 hogsheads which the company had not paid 
for. They declined to pay for them. 
123 Witness told Mr. Carson that the reason he wouldn’t pay 
for those 165 hogsheads was that it wasn’t on board, in his opin- 
ion; thatit never had gone on board the brig Georgia. No evidence 
was ever furnished to the company by Guardiola & Tejedor or upon 
their behalf as to the shipping of this cargo on board of that vessel ; 


that this question having arisen, Guardiola & Tejedor never ex- 
° . . S i - > : 

plained to him in any way about the shipment of the cargo; never 

offered an explanation. 

Being asked to read the telegram from Guardiola to Carson as to 
the increase of insurance, and state whether he could derive any 
other meaning from it except that the desire was to increase the in 
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surance twenty per cent. in all above the invoice and not twenty 
per cent. over the increase above the ten per cent., he repiied that 
it said, in so many words, twenty per cent. above the invoice. 
The language could not be plainer; that underwriters had facilities 
and agents all over the world by which they obtained the earliest 
Information of damage to vessels; that his company after the loss 
lent $5,000 to Carson & Co. 

That Mr. Carson, on the insurance company agreeing to pay for 

145 hhds. and the loss on 223 that the company had delivered, 
124 and its absolute refusal to pay for the 165, was left, by his 

having paid the drafts of Guardiola and Tejedor, considerably 
out of pocket—that is to say, the amount paid him by the insurance 
company did not see himclear, and the company agreed to loan him 
the balanee, about $5,000, in order to tnake up his advances; that 
amount was repaid to the company by Carson since a former trial 
of this suit. It was repaid without the slightest reference to this 
suit. It was merely a business transaction between the company 
and Carson. 

On crdemenusiniadlia witness stated “ag he did not recollect the 
words of the conversation he had with Mr. Carson upon the subject 
of waiving ge’ defenee. The substance of it was that the vessel, in 
the opin on of the company, was unseaworthy; was not fitto carry a 
cargo of sugar to the United States, but sient they would take the 
matter into consideration; and while they would not waive their 
rights on this point of unseaworthiness, they were not disposed to 
take advantage of it; that when he paid the money he did pay he 
had in his mind most distinetly the Saas of the unseaworthiness of 
the vessel. It was a subject of conversation between them at the 
time, and he presumed he had in mind that 531 hogsheads and 1 

tierce were not on board at the time. And yet they paid. 
125 That the company had books containing the classification 

and what they call the rating of all vesse Is; that they made 
rates of insurance partially or more or less according to the rate 
which a vessel had. The knowledge of the ship upon which the 
premium charged was based was derived partly. from the books and 
partly from other sources. At the time the risk was endorsed on 
the policy; and where there is a fraud suspected it made very little 
difference to them whether they took the risk of one premium or 
another; and yet they underwrote this policy. 

Plaintiffs’ counsel read to the witness from the minutes of his ex- 
amination at a former trial of this case, as follows: 

“Q. You know the fact that your company has insured 
126 largely upon Guardiola and Tejedor’s consignment of sugar 
to Carson & Co., don’t you? 

“A. Not largely. The fact that Messrs. Carson had their account 
for, I think, a year or two at the utmost, and did not keep it after 
this transaction, leads me to suppose that it was not a large amount 
of insurance. They were for a very short time shipping from the 
house of Guardiola. 

“(. But all they did send they insured in your company? 
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“A. Up tothe date of this loss, | presume so. 

“Q. And then your company announced that you would insure 
no more for Guardiola ? 

“A. I think we did. 

“Q. And that went abroad pretty widely, did it not? 

“A. I hope so.” 


and asked the witness 2 he so testified at the former trial; to 
which he answered that the best of his recollection, he did. 

Plaintiffs’ counsel fas rot 

“Q. Did you say to Carson that you would insure no more car- 
zoes for Guardiola and Tejedor ?” 

The defendant, by its counsel, objected to the question as Incom- 
petent. The court overruled the objection and allowed the question ; 
to which ruling of the court the defendant, by its counsel, then and 
there duly excepted. 

The witness answered, “ Yes; he did refuse to Insure any more 
eargoes for Guardiola & Tejedor.” 

On redirect examination he stated that he never saw the charter 
of the Georgia; never knew Guardiola & Tejedor or any of them; 

did not know they were shippers of this cargo; that Geo. C. 
127 Carson’& Co were named as the insured. 
The defendant’s counsel then asked: 

“Q. You were asked at some length by the counsel as to admit- 
ting that you would pay for a certain number of hogsheads of this 
eargo, and as to some conversation concerning the seaworthiness of 
the vessel. JI ask vou whether that conversation was confined to the 
amount of cargo for which you paid.” 

This question being objected to, the defendant’s counsel asked: 

“(. Did that conversation to which ‘meal called your atten- 
tion in regard to your saying you were aware of the unseaworthiness 
of that vessel refer to the cargo which you did pay for?” 

The plaintiffs, by their counsel, objected to this question as call- 
ing foraconclusion. The court sustained the objection and excluded 
the question; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 

The witness then stated that, the question of the hability of the 
company for this loss being under discussion by Mr. Carson and 
himself, he agreed to pay him for the 145 or 141 plus 4 hogsheads 
that were lost. He also agreed, on behalf of the company, to de- 
liver to him and pay any damage there might have been upon 223 
hogsheads which came forward eventually in a schooner of the same 

name; that he then declared and stated to Carson that he ab- 
128 — solutely denied all cepa whatever of the company for the 

165 hogsheads which, in his opinion, had never gone aboard 
the vessel. These 163 saehuades were then the only subject practi- 
cally in dispute; that he never changed his position as to the 163 
hogsheads. 

The defendant’s counsel then read in evidence the deposition of 
Joseph H. Washington, taken at Cardenas, Cuba, on the 15th day 
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of September, 1885, under a commission duly issued out of this 
court on behalf of the defendant, in which the witness stated that 
he was vice-commercial agent of the United States for the port of 
Cardenas, and had been so since 1879. 

That on the seventeenth day of June, in the afternoon, he first 
learned of the wreck of a vessel on the Cruz del Padre reef, which 
was known to be the Am. b’g Georgia, the following day, and was 
Informed of it by the pilots of that port. He took no action at the 
time he heard the vessel was ashore, as the captain himse If had not 
been ashore and: had asked for no assistance. 

That he saw the brig on the twenty-second June; accompanied 
the surveyors who went to examine her. She was lying ashore, 
heading about south, and about six miles westward of the Cruz del 
Padre light. She was careened over on her starboard side, and 
when he went on board she was almost completely dismantled, the 
sails, spars, and topmasts having been unshipped and unrigged. 
The lower hold was almost full of water, with hogsheads floating 

about. ‘There were some hogsheads of sugar in good order in 
129 =the ‘tween deck, but could not count them. He was accom- 

panied by Mr. Henry Treat, of the firm of ‘Treat and Safford, 
then doing business in the city of Cardenas; by Captain Collins, 
master of the Am. b’g “American Union,” and by another Ameri- 
can shipmaster, whose name he did not at the moment recollect. 

There was about ten feet of water in the hold. The vessel was 
lying about a hundred yards from deep water in a break in the reef, 
known by the name of ‘‘Canalizo de la Pluma,” in about ten feet 
of water. 

He had known the brig Georgia since eighteen hundred and 
seventy-three and would reckon her to draw about from fourteen to 
fifteen feet, according as she be loaded with sugar or molasses. On 
the port side there were from nine to ten feet of water and on the 
starboard side between six and seven feet. In his opinion, had the 
Georgia been fully loaded she could not have entered the break on 
that reef, because where the break begins at the line of deep water 
there is only from ten to twelve feet of water. 

The place where the vessel lays was not in her course nor any- 
ways near it. In his opinion, her proper course would be northwest 
by north until they strike the Gulf Stream. ‘To strike where she 
did she must have sailed almost due west from the port of Sagua. 

That there was saved from the b’g Georgia one hundred and sixty- 
six hogsheads, in the two hghters brought by the captain, in more 
or less damaged condition. There were fifty-seven hogsheads of 

sugar that were stolen by Mr. Ramon Queipo in his lighter 
130 ~— called the Penelope; which fifty seven hogsheads were recov- 

ered through his efforts by Marcos Planell and to whom sal- 
vage was paid for the recovery of the same. There were likewise 
saved from on board the b’g Georgia, by Julio Garteiz, after he had 
bought the wreck of the b’g at public auction, from ten to eleven 
hogsheads of sugar in more or less good condition. ‘These were all 
the sugars saved from the b’g that he knew of. In regard to the 
hundred and sixty-six hogsheads of sugar brought ashore by Cap- 


62 THE INSURANCE COMPANY OF NORTH AMERICA VS. 


tain Welsh in the two lighters, he inforined witness that there had 
been no other sugar saved, ara reas there had been one lighter of 
fiftv-seven hogsheads stolen, afterwards recovered. 

The hogsheads saved from the Georgia were brought to Cardenas; 
the one hundred and sixty-six hogsheads were stored in the ware- 
house of Mess. Vidal and Toraya, and the fifty-seven stolen, after- 
wards recovered, were stored in the warehouse of Mess. Parravicim 
y Ca., more or less, two months, and were shipped, on August ninth, 
on the Am. sch’r “ Georgia,” Huntly m’r, bound to New York, to 
the consignment of Mess. Geo. C. Carson & Co., of Philadelphia. 

They were under witness’ charge while in Cardenas, as sub-agent 
for underwriters at bee port of Cardenas. ‘There were saved two 
hundred and twenty-three hogsheads and shipped as before stated. 

That when he frst heard of the name of the vessel that went 
ashore and pa ‘ticulars as to where she CamMe from, Cargo, etc., he 
immediately telegraphed to Mr. George L. Washington, un- 
derwriters’ agent for this jurisdiction, the particulars in his 
possession. rapt: a few days after the vessel was ashore it 
began to be rumored that there had been fraud committed in con- 
nection with the loss of the vessel. Mr. Thomas F. Wilson, com- 
mercial agent of the U.S.,in Cardenas at that time, determined 
to arrest Captain Welsh, master of the brig. On taking out the 
warrant of arrest of the master it was ascertained that he had ab- 
sconded in the morning of that day, and the ir efforts to find him 
were unsuccessful in this and other ports of the island. On the 
day the warrant of arrest was Issued for the captain, Mr. Ramon 
Que ipo was arrested as an accomplice ana brought to the U.S. con- 
sulate, and was there examined by Mr. Thomas F. Wilson and wit- 
hess. He confessed to them the robbery of the hfty-seven hogs- 
heads of SsuUgaAYS that had been taken on his lighter, the Penelope. 
He offered to return the sugars, provided no action was taken against 
him, but refused to name lis associates In the fraud at Sagua, ac- 
cusing the eaptain as an accomplice, bat under no circumstances 
would he divulge the names of. his associates in Sagua, where the 
job had been put up. He did not know personally how many 
sugars were shipped at the port of Sagua, but by the testimony of 
tne mate, which was taken before the Am. consul, Mr. Thomas F. 
Wilson, Mr. George L. Washington, and himself, there were only 
shipped in Sagua three hundred and sixty-eight hogsheads. 

He did not know the distance between Sagua la Grande and 
182. »=Cardenas; there were communications by water, railroad, and 
telegraph ; between six and seven hours by rail and by tele- 

graph according to the atmosphere condition. 

That he saw the captain of the b’g Georgia and had known him 
before, and never knew anything against him previously. The 
captain absconded, as before stated, and pretty much ina hurry. 
The crew was forwarded to the U.S.,.with the exception of the mate, 
by the U.S.commercial agent of Cardenas. The mate was retained 
at Cardenas a month, more or less, and his passage paid to the U. 
S., when he left, by the Insurance Company of North America of 
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Philadelphia. 
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The plaintiffs’ counsel then read the cross-examination; in which 
the witness stated that he knew how much water the brig Georgia 
would draw when full, because he had seen her loaded since the 


wreck with SUGa?r oii molasses at Cardenas, and he had charge of 


her at the time of testifying. He could not state the marks and 
numbers of the sugars that were saved. He tried to have a mem- 


orandum of them made, but it was quite ga eR account of 


the bad condition of the hogsheads, and most ol the lot of Sf that 
were stolen had the hogsheads changed inside out. 


The detendant’s counsel then read mn ¢ vidence the deposition of 


Greorge bi. Washington, taken atl Cardenas On the 20th di AY of Sep- 
tember, ISS5, under the commission issued cs aforesaid, 1 whi eh 
the witness stated that he had been U.S. vice-consul at 
133 Matanzas, Cuba, since 1869, and in June, 1880, was also an 
Insurance agent and resided at Matanzas; that he first 
learned of the wreck of the Georgia by ad ie@¢s from his sub-agent, 
Jos. H. Washington, on the 19th or 20th of June, 1880; that 1 
were saved from the wreek two hundred and twenty-three hogs- 
heads, of which Ohne hundred and SIXty-sIXx came direet to Cardenas 
and fifty-seven were found secreted on a | L 
ope,’ the property of one Queipo, in a place in this neighborhood 
ed ~% ‘anal de los Bareos.” 
The said lighter was discovered by one Marcos Planells, resident 
then and now in Cardenas, and sent in search of her by Mr. Joseph 
H. Washington, sub-agent of underwriters in this city. The sugars 


. . ' } a ae eee _". 
were stored 1n warehouses 1n Cardenas, to his personlat knowledge, 
a , 
a | ¢ 4] 
but he could not at the moment mive the names of the OWners, 


They were shipped LO Philadelphia, SAV New York, to the con- 
sionme ‘nt of Mess. George C. Carson & Co., of Philadelphia, by in- 
structions of the Insurance Company of North America of Phila- 
delphia, received by him. 

That his action in regard to the loss of the cargo per brig 
‘Georgia’ was twofold. First, he endeavored to save and secure 
what could be saved from the wreck; aad, secondly, he endeavored 
to discover the parties implicated in what he believed to be a fraud. 


Regarding the first point, he had fully stated what he did. 


Regarding the second point, he obt taiped 1 ni ( ‘ardenas a confession 
from the mate of the brig ‘ ‘Georg la. ‘To corroborate this 
154 confession he obtained depositions from the crew. 


He further went to Sagua, early in July, accompanied by 
the mate, with a view to discover, if he could, the parties on shore 
who were In collusion with the Inaster. [n this he was not sue- 
cessful, as he expected or desired. 

That Cayo Cruz del Padre was situated Ee Se niles 
northeast from Cardenas 1n a straight line, and was ntirely out of 
the track which vessels should follow going from Sagua to the 
United States. 

The defendant’s counsel then read in evidence the deposition of 
Marcos Planells, taken at Cardenas, the 27th dav of September, 1885, 
under the commission aforesaid, in which the witness stated that he 
was a stevedore and resided in Cardenas; that he knew that there 
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were two lighters hidden in the ins and outs of Key Blanco, and 
right in the vicinity where the stranding took place, and which 
made for tle vessel and reached her side but a few minutes after 
she was run ashore. The vessel, as it appeared, was prepared before- 
hand to lighten her cargo into the aforesaid lighters, and certainly 
this operation took place much before any information could have 
reached the city of Cardenas of the loss of the b’g Georgia. It was 
about sunrise when, from on deck of the steamer he was stowing, he 
discovered the b’g Georgia and the lighters going to her. 
Evidently she was not full at the time of her loss, according to 
the statement of the men in the lighters alongside of her taking 
cargo, Who informed him of this fact, and Judged that some 
185 cargo had been taken out of her previous to her stranding, 
the ’tween deck being in complete confusion with casks with 
heads or bottums out and much sugar strewn about. 


The defendant’s counsel then ealled to the stand George W. 
Brown, who, being duly sworn on behalf of the defendant, testified 
that he was an insurance agent and had been for about ten years 
captain of a vessel; that he had been in Sagua and in Cardenas 
and was familiar with the coast between Sagua and Cardenas; that 
he was familiar with the line of travel that a vessel would take 
from Sagua to the Delaware breakwater or to New York. ‘ 

That be was familiar with the port of Sagua and the port of 
Cardenas; that he had seen the wharf of Mora, Ajtiria and Co. at 
Isabel de Sagua; that the Boca or Isabel de Sagua was a small town 
twenty miles by water and fifteen by land from Sagua la Grande, 
the business portion; that sugar was brought down from Sagua 
partly by rail, partly by hghters. The wharf from which a part of 
this cargo was shipped was known as the railroad wharf, the rail- 
road from the town running down to the wharf, and being able to 
discharge on either side. The lighters come down the river and 
pass out into the harbor by the town. 

That he was at Sagua while the Georgia was at the wharf; whether 
she had commenced taking in cargo or not he did not know; that 

the wharf was 1,400 or 1,500 feet long; that it was about 
156s fifty miles from the entrance of the harbor of Sagua to Car- 

denas. From the Sagua hght to Cardenas city was seventy- 
five miles. There was a railroad communication between Sagua 
and Cardenas, and there were steamboats running along the coast, 
and telegraphic communications also between the two. ‘There was 
a train each day between Sagua and Cardenas and a telegraph also, 
and mail facilities every day. From Sagua to Cardenas it was be- 
tween six and seven hours by rail. 

That the wharf of Somerailen & Co. was about nine hundred to 
one thousand yards from Moré, Ajuira & Co.’s wharf; that he had 
seen the steamer Esperanza. She was a steam lighter, decked over 
with a hatch, pretty well forward on the main deck, eleven by four- 
teen feet; that one could only see, perhaps, not to exceed fifteen or 
twenty hogsheads standing on the wharf,if she was not loaded. 
That the barque James McCarthy and the brig Annie W. Storer 
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and the brig Areadian and some other vessels were lying in the 
port of Sagua in the months of May and June, 1880, while the 
Georgia was loading. The James McCarthy was a barque, painted 
avery light brown, nearly white, ight cream color; that while at 
Sagua he saw and had access to the receipt book of Marcelino Garcia, 
one of the witnesses here, who testified concerning the receipts in 
this case. 
The defendant, by its counsel, then asked the witness— 


(. “Did vou see in that receipt book any receipt for cargo upon 
the same date as some of these shipments were made, on the 


137 identieal dates, made by he James Me¢ arthy — 


To which the plaintiffs, by their counsel, objected, as prov- 
ing the contents of a book by a witness who simply saw it; that the 
book, or a copy of it, should be produced. | 

The defendant, by its counsel, then offered to prove that in the 
book of Garcia, who was the plaintiffs’ own shipper, there were re- 


? 


celpts for cargo sent by the “James McCarthy” on the same date; 


_+ 


that the witness saw receipts in the books of Garcia—receipts, on the 
same day that CAaArQ20 Was shipped On ft 
vessel consigned to the practical plaintiffs in this suit. 

The plaintiffs, by their counsel, objected to the proof offered. The 
court sustained the objection and excluded the testimony ; to which 
ruling of the court the defendant, by its counsel, then and there duly 
excepted. 

Witness then stated that he was present at an examination of the 
plaintiffs’ witnesses in this suit at Sagua, in the office of the british 
vice-consul, Mr. Harris; that Mr. Tejedor, on his examination, had 
with him a press copy of a document, and referred to it during his 
examination. When a question was asked he would say, “ What 
number was that?” and turn his paper over till he got tothe num- 
ber,and then read the answer from that, or referred to that in giving 
his answer. The paper was about the size of legal-cap paper in 
leneth. There were a number of sheets; he could not tell how 
many. 

As to the other witnesses, he knew that padrone Antonia Jorge, 

of the Esperanza, had a memorandum with him, which he 
138 stated was given to him from the office of Guardiola & ‘Teje- 

dor, of the numbers and amounts of the hogsheads. ‘The 
custom officer, Karraria, liad his book with him. That he had been 
in the port of Sagua some six or seven times; that there was a point 
at some distanee from the boca at which vessels taking 1n cargo 
must lie. <A vessel of any draft must go at least from a mile to a 
mile and a half or two miles from the wharf. 

Witness did not think that a person standing on a wharf could 
see a cargo taken on board of a vessel at the point he spoke of. If 
she laid anywhere towards the upper part of this circle in which 
they would have to lie other wharves would intervene; but if she 
lay at the outer port the distance would be too great. He would not 
say that a person going to the extreme end of the Mora, Ajuria & 


Co. wharf with a spy-glass, and making that a special business to 
9—159 


? 


he Georgia, for cargo, by a 
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watch it, could not form some idea whether it was going on board or 
not. 

The defendant’s counsel produced and showed to the witness a 
coast-survey chi ig from the Hydrographice Office, of the west end of 
the Isiand of Cuba, from which he explained to the j ury the location 
of Sagua and ¢ ‘ardenas, and the route a vessel nro from Sagua to 
Cardenas, showing that the Cruz del Padre Key was entirely out of 
the proper course of a vessel bound from Sagua to the Delaware 
break water. 

Being cross-examined by plaintiffs’ counsel, witness stated— 

That tne steam launch Esperanza was entirely decked 
139 over, except a hatchway about 11 feet by 14; she was some- 

thing like our covered lighters—she carried everything below. 
She was very much like a steam canal boat, only there was a high 
house aft on her deck to live in, and no engine-room, &e. Perhaps 
it would be better to say she was more like our large tug-boats. In 
1880 he had known the Georgia for years. He did not consider her 
a good vessel. 

The defendant’s counsel then called to the stand Frank W. Carl- 
sen, who, being duly sworn, on behalf of the defendant. testified that 
he was one of ‘the crew of the Georgia in 1880; that he joined the 
vessel at Trieste, in about Dece mber, 1879, and went in her to New 
York,and thence to + Port of Spain, Trinidad, and from Trinidad 
to Sagua la Grand,in ballast, arriving there in May or June, 1880 ; 
that the vessel lay there about a month; that on the voyage to 
Sagua the vessel did not leak very much, except in bad weather ; 
she was pretty weak when they had a heavy load on her, but so far 
as leaking was concerned, there was no danger at that time. They 
used to pump sometimes every watch and sometimes twice a day ; 
and sometimes, 1f 1t was rough weather, every half hour or every 
hour. At Sagua she — to leak a little more all the time they 
were taking in cargo, but did not leak very badly until the day be- 
fore she left; when they took in the last lot of sugars she leaked 
very badly. He was aboard all the time, except going to the shore 

and back sometimes with the captain. When the vessel was 
140 ~— taking in the latter part of the cargo, while she lay in the 

stream, she was between a mile and a half or two miles from 
the wharf. The cargo taken in at the wharf was stowed by steve- 
dores from two lighters inthestream. The rest—about three hehter 
loads—was stowed by thecrew. He assisted inthat: that took him 
in different parts of the vessel. He went down in the hold and be- 
tween decks. A little before the vessel sailed the condition of her 
lower hold was that it was badly stowed ; it was piled up very care- 
lessly. As it was stowed it was dangerous to go across in her. It 
was piled up in some places up to the deck,and in other places there 
were two or three hogsheads left. Between decks there was only 
twenty-one hogsheads of sugar, and she would take a hundred and 
thirty toa hundred and thirty-five, all told. This he stated from 
having counted the sugar between decks, because they picked out 
the smallest hogsheads of sugar to get them in. There was just 
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room to lower them in between. The hold was stowed badly. It 
would hold between 60 and 80 hogshead if properly stowed. — 
That on the morning the Georgia sailed the crew were called at 
about three o’clock. The first thing they did was to go to the 
punips, and they were pumping when the pilot came aboard, be- 
tween three and four. They had orders to heave anchor and set sail, 
which they did. When they got out a little way they went to the 
pumps again and kepton pumping. Witness went tothe wheel. 
141 When the pilot left he gave him the course as west by nor’ 
west, and witness stayed there about an hour. She was leak- 
ing badly. Then he was relieved from the wheel. It was fine, 
clear weather, the sea was very smooth. AIl hands were on-deck 
doing nothing else but pumping. They shortened sail about twelve 
o'clock. ‘They were steering along the coast all the time. They 
set sail again In the morning, at about four o’clock, and kept sail- 
Ing along the coast, nice, smooth, fine weather all the time; that 
about an hour after the pilot left, jast outside the harbor of Sagua, 
the vessel leaking very badly and the crew being kept at the pumps 
most of the time, the mate gave orders that all hands should go 
aft to the captain and complain that the vessel was not fit to go 
across In, Which they did, and the eaptain scratched his head and 
said, “ Well, there is a place out here 40 or 50 miles, and, I think, 
weean keep her free till we get down there to Cardenas;” and they 
kept in sight of land all the time. Witness was not at the wheel, 
but supposed that the course was altered more to the west. When 
he went to the wheel that afternoon the course was more to the 
westward. Before they shortened sail the vessel made about 2 to 
2) knots per hour. It was about twenty four or five hours from 
the time they sailed until they went ashore. Witness knew that 
the course they followed was not the proper course for going to the 
Delaware breakwater, because they were in sight of land all the 
ime. The vessel struck very light. It was at six o’clock in 
142 the morning, fine sunshine, broad daylight. He could not 
say that they struck purposely. They were looking at the 
bottom all the time—the whole morning. He was looking from 
side to side, wondering where she was going, seeing land all the 
time. Aboutsix o'clock they struck. The mate at once gave orders 
to clew up all the sails and hoist the cargo gaff; and they hoisted 
up four hogsheads of sugar and rolled them overboard; three of 
them sunk and one floated. There were lighters in sight at that 
time, right on the port bow; they were going out on that side of the 
light-house. ‘Two were from Cardenas, coming right out, he should 
say about a mile or two miles from them—not much more than a 
a mile anyhow—and those were the lighters in which these sugars 
were afterwards taken to Cardenas. Four hogsheads of sugar and 
no more were thrown overboard prior to the time they began to 
discharge sugar in the lighters. So far as this cargo was discharged 
to lighters, the crew discharged it. It took- about half or three- 
quarters of an hour to get out these four hogsheads, because they 
were piled upright, and they had to hook them on and unship the 
gangway and roll them overboard. He was present all the time 


t 
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that any sugar was thrown overboard till the lighters came. He 
could have seen any more sugar thrown over if there had been any 
more. No sugar conld have poseibl y been “‘heows overboard on 


that vessel that he could not see. The first lighter eame about an 
houranda half oran houranda quarter after they got ashore. 
143 The crew finally went to Cardenas, and were thes sent to 


bec pig The captain ran away from Cardenas. ‘That 
was the last he knew of him. 

Several days poe she struck three or four agents of the under- 
writers came down to the ship. That was, he thought, the day 
before the captain went to Card nas. The hold of the vessel was 
full of water when he left there and went to Cardenas. Almost all 
the sugar had been taken out that could be taken out. When the 
last sugar was taken out from the vessel they took out all they could 
Save A lighter Calne alongside and offered the captain assistance. 
The captain refused, saying: “I make an agreement with one and 
don’t want to take no more.” 

Being cross-examined by plaintiffs’ counsel, the witness stated 
that he had talked with several persons about this case; with Mr. 
Springer, of the American consul’s office In Havana with, Captain 
Geo. W. Brown, and with defendant’s counsel, and that on the day 
of testifying the report of his testimony on a former trial was read 
over to him in the office of defendant’s counsel ; that the Insurance 
{ 


company had paid him lis expenses for coming to the place of 


trial and for his day’s time. 
That he could remember that they left sagua at about four 


o’clock in the morning, but he could not remember the day 


144 of the week or month; it was in June, 1881; he was sure of 

the date, and could not be mistaken about it; that he was 
on deck when they started. Ile was _ the captain’s watch, the 
starboard watch. A man named Nelson was in the same wateh 


with him. There were four men in the. erew besides the officers— 
two in each watch. There was no wateh set on deek when they 
started. ‘They did not set their watches at all that time; that was 
very queer; he never started on a voyage before when they did not 
set the watches. As quickly as they take the ee the watches 
are generally arranged for—the starboard watch in its hours, the 
port watch in its hours; that is the way they fvcthte $ start on a 
Voyage, and he never started on any ot ther VOY dge when they did 

not set their watches right away, but at this time they had no 
145. = watches. That struck him as being very queer; he thought 

it meant they needed all hands on deck to keep the vessel 
afloat: she was leaking very badly then. It leaked just about as fast 
as if there were five or six auger holes. Hesaw a leak about the ves- 
sel forward and heard water coming in in the starboard side. That 
was not the place where the auger holes were afterwards found. He 
did not know where the auger holes were afterwards found. This 


leak was in the seam; he could see through it. He was down light- 
ing the cargo and saw these leaks after she struck. She struck on 
her bottom—on the keel; she did not heave over to the starboard. 
She did not take that reef sideways; after she struck he went below 
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as soon as the lighter was ready, after twelve o’clock. They did not 
start right off to get the lighter ready as soon as the lighter came. 
The men went down into the cabin and were —— there a good 
while, talking to the captain and making arrangements with him. 
He heard one man’s name was Queipo. Witness ha d talked about 
this case with two other sailors, Olsen and Thorsen, who were pres- 
ent in court a number of times, but he had been mostly away from 
here—a long time ago when they were examined as @ witness- on a 
former trial. 

He had been going to sea for ten or twelve years. If he knew 
that a vessel was leaking and was unseaworthy he would not go to 
sea with her if he had time to get ashore. He would not risk his 

life: but in the Way that the captain spoke to him ; 
146 ~—s not afraid to go across In her, because he said, ‘* You need not 
be afraid so long as I have got my wife and family on board.” 

That he had talked to Mr. Tradwell Cleveland about this case 
four or five years ago, and at that time made a statement in writing 
to him. He told him the most part of it, but concealed something 
from him. 

The plaintiffs’ counsel read from the testimony of the witness on 
a former trial, when he said “that there was something tl 
membered that he did not put in that statement. He did not con- 
ceul anything. He did not really : = ht what conceal meant. When 
he Was asked whether he COnCcea led al ythine he understood counsel 
to ask if he said anything,” and aated that he did keep something 
back from Mr. Cleveland. 

The plaintiffs’ counsel asked the witness : 

* (). Don’t you think that the captain meant to wreck that vessel 
when he left Sagua?” 

‘To oer the defendant, by its counsel, objected as immaterial, 
as calling for the opinion of the witness, and as guess-work. The 
court overruled the objection and allowed the question; to which 
ruling of the court the defendant, by its counsel, then and there duly 
excepted. 

The witness answered: “That is more than I can tell you.” 

That he told him that if he was out for twenty-four hours 

147 = he would get his full freight. ‘hat did not give him a sus- 
picion that he meant something wrong. He did not think 

that he meant to wreck the vessel at all then. He could not tell 
why he was sailing down the coast. He did not know anything 
be the coast down there. He knew that she was salling down 
the coast towards Cardenas; that is what the captain said. He sup- 
posed that was no where the sugar was going to be delivered ; that 
they were bound for New York. When they sailed down the coast 
for Cardenas he supposed the reason was that the vessel was leaking 
badly night away, when the V frst octane Ile was acting as second 
mate onthe brig. ‘The captain said that they were going to Cardenas 
after they complained to him, about two hours after they 

148s sailed. That he madea complaint to the captain about going 
to sea before they started. He did not 20 and make a com- 


Mat he re- 


< 


plaint to the consul. He told the captain that she was leaking very 
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badly. The last day he did not think it was unsafe to go in that 
vessel to sea: the day before they left he did. It was not safe to go 
out in her the morning they left, but he had no time to get ashore 
then. That he supposed he was not bound to go to sea in a leaky 
vessel. If he had had time to go ashore he would not have gone out 
in her. That he made acomplaint to the captain about two or three 
days before they started, because she was leaking a little more all the 
time. It might be that the Esperanza was alongside of her the day 
before she sailed. ‘The day before she sailed the vessel did not leak 
very badly, but she had been leaking the day before—not so badly 
until after they took in the last lot. Shedid not leak enough before 
they took in the last lot to be in danger of his life to go out in her. 
He was not afraid to go out in her before they took the last hogs- 
heads; he thinks it was twenty-one or twenty-two. Either the last 
lot or the lot before that was twenty-one or twenty-two; he counted 
them. He had no suspicion at all about the character of this vessel, 
as being leaky, until the last load from the Esperanza went into her; 
he never suspected it before. 

Being asked if he did not previously say that he suspected it two 
or three days before, he said she was leaking a little more all the 
time as they took in the cargo; that she was leaking all the time. 
She was lying there over a month, drying up, and the more she got 

down to the water the more she leaked; that it took time 
149 for the seams to swell up. He could not exactly say how 

long, he did not think it interfered with the seaworthiness 
of the vessel; that all vessels that are of some age leak more or less, and 
they pump, more or less, every day on all vessels that are somewhat 
old; on some vessels five or ten years old they would pump every day 
or every watch and he would not think anything wrong about that. 
If a vessel is strong the seams don’t work. They don’t work a little 
in asea if a vessel is strong. He did not think that vessels would, if 
they are strongly built, work inside of ten years; that they would 
inside of twenty years. If a vessel gets twenty years old she got 
pretty weak ; that Cardenas was a pretty hot place in June and 
July, the sun comes down pretty sharp in the harbor,and that dries 
the timbers up and a vessel leaks as she comes down to the water 
line, and then, as she remains there, the wood swells and she ought 
to stop leaking; that five or six loads of sugar were brought off in 
the lighter Esperanza. He could not tell the day when they first 
commenced—how many days before they sailed. He did not know 
how many hogsheads were brought off in the first load, or the sec- 
ond, or the third, or the fourth; in either the fifth or the sixth, 
twenty-one or twenty-two hogsheads came aboard. ‘These hogs- 
heads were not all of the same size; there might have been two or 
three inches in the width of them; some might be wider and some 

might be alittle longerand slimmer. He could not tell how 
150 many there were of the very small ones. They picked out 

all the small ones and put them in between decks—twentv- 
one hogsheads. It was about five feet between the lower deck and 
the top deck—between four and five feet. They had to pick out 
the small hogsheads to put in there. 
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That. Mr. Brown took down a part of what he told him, but not 
all. On a former trial he had said he took down all. All that he 
told hitn about this case he thought he put down. A.Mr. Youens 
paid him for his time. He said at a former trial that he paid him 
for his expenses; he meant by that, time and expenses. He did 
not remember whether it was over fifty dollars. It was more than 
twenty-five dollars. This was six months before the present trial. 
He did not remember whether he said on a former trial that he did 
not know where this vessel did leak. His testimony on such trial 
was read to him. 

@. “ You did not know where she did leak ?’ 

A? Ne,” 

Witness stated that if he so testified it was false 

Being asked how many feet the vessel drew, hy ener "The thirteen- 
foot mark was under water.” 

The captain was the first man that left the ship after it struck. 
He left the fifth day after they ran ashore. On the former trial he 
had testified it was after the fifth day 

On redireet examination he said that when he went ashore 
lol from the brig with the captain, before sailing from Sagua, he 
said to the captain that ptr was leaking and he was 

don’t need to 


afraid to go across in her. ‘The captain said, “ You 


be afraid as long as I have my wife ane family aboard. If I am 
only out twenty-four hours I get my full freight.” He was paid by 
defendant $2.75 per day and _ his fare from Washi ington and return, 
at the last trial. ‘That was all. 

The defendant’s counsel then ealled to the stand Carl Olsen, who, 
being duly sworn on behalf of the defendant, testified that he was 
one of the crew of the Georgia in os pene of 1580; that he ship ped 
aboard her at New York; went to Trinidad and ‘then to Sagua; 
that he was aboard the ship all of ie time in port, and was aboard 
her when sugar was brought on board from time to time; that 
some lighters came out and left a part of their load and then went 


away. In some instances the lighters did not give all their cargo 
to the“ Georgia ;” that the last part of the cargo was stowed 
152. ~=by the crew, the hghter people not being on board at that time. 


The witness testified substantially as the witness Carlsen with 
regard to the condition of the vessel when she sailed, as to her cargo 
and stowage, the number of hogsheads between decks, the number 
thrown overboard when she struck, and as to her leaking. 

On cross-examination he stated that the first couple of weeks that 
they lay at Sagua there was nothing unusual about the pumping. 
While they were loading .the pump was working about the ship; 
sa took no notice of how often they pumped, except 1t was un- 

isual. In the last days of loading they had to pump very often. 
He called every hour, or every hour and a half, or every half hour; 
often. He could not say how often they pumped while loading. 
He took no notice to the time. ‘They pumped very often; that was 
the best he could say. After they left Sagua they pumped oftener 
than when they were in port. The men were at the pumps pretty 
nearly all the time. They pumped before the pilot was shone 
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while he was aboard, and after he left. He saw them pumping. 
Witness knew before leaving Sagua that the vessel was leaking, and 
and yet he went in her. It was too far from land to swim ashore, 
and he had to go. The first lighter that left the brig after she 
struck left her on the same day; that he had never talked with 
Thorsen about the shipwreck, about what was going to be said in 
court or in any way in law. 
The defendant’s counsel then called tothe stand Oswald Thorsen, 
who, being duly sworn on behalf of the defendant, testified 
1538 = that he was one of the crew of the Georgia in the spring of 
1880; that he joined the vessel in Trieste, came to New York, 
went to Trinidad and thence to Sagua in her; that they lay atSagua 
about a month. He recollected taking in cargo at the wharf, and 
then the vessel hauled out in the stream about one and three-quar- 
ters or two miles; that hol iters came to them from the shore with 
cargo. Sometimes a lighter came alongside, and they got part of 
her load and a part went somewhere else. They would come again, 
and the Georgia would not get the whole lot. Of the last load, as he 
remembered, they only got 21 hogsheads; the rest went to another 
vessel. He recollected other vessels in port at the time. There was 
a lead-colored bark, black in the bottom, from Portland, named 
the James McCarthy, and there were several brigs—the Annie F. 
Storey, and others whose names he had forgotten; that when they 
first got to Sagua the Georgia was not leaking very bad; she was 
leaking a little; but before they got through she commenced leaking 
very badly aday or two before they got through. They lay : i long time 
there before they got any cargo. They lay “there quite iutiile i after 
most of the cargo was aboard before they got the last lot. During 
these days they had to pump her out morning and night and noon 
sometimes. After they set sail from Sagua she was leaking pretty 
badly. After they got the last load in she commenced to leak very 
heavy. It was about the same during the day until they went to 
sea. The crew were pumping all the time. They might have 
154 had ten minutes to themselves, but that was about all. They 
had to pump steady from the time they set sail until they ran 
ashore. He was aboard all the time. They struck in the morning. 
four hogsheads were heaved overboard; that was all. As soon as 
they were on shore they could see the lighters laying to along the 
shore near the land, about a mile or two away. They came right 
out. They asked the captain if he wanted any assistance, and he 
said, “ Yes; Ido.” The cargo was put on board these hghters and 
taken to Cardenas. They iay for seven or eight days on the reef, 
and the crew went in the last lighter to Cardenas, when they cot 
everything off. The captain went to Cardenas ahead of them. 
That when the vessel sailed her lower hold was not full; it could 
have held a good deal more—at least 70 or S80 hogsheads more, in 
his judgment. He wassure there were only 21 hogsheads between 
decks. It would hold about 120. 
On some of the occasions when lighters came out with cargo, and 
when all the cargo was not given to ‘the Georgia, he saw the lighters 
go to other ships. He saw them go the brig James McCarthy. 
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That there was no necessity for throwing overboard the four hogs- 
heads of sugar that were thrown over. They could have been just 
as well saved as the others. It took about half or three-quarters of 
an hour to get them up and throw them over. As the ship was 

laden, it would have taken several hours to have thrown one 


155 hundred hogsheads overboard. 
On cross-examwlnation he stated that 21 hhds. went into the 
between decks. Hewas pretty sure of that. The plaintiffs’ counsel 


then read from the FEport of the testimony of the witness on a for- 
mer trial, when he said the number was 23. Witness then said he 
could not say whether the number was 21 or 22; that he had talked 
with Carlsen about this matter frequently; that the lower hold of 
the Georgia would hold about 400 hogsheads or so; that the cargo 
was piled up In the hateh. In other places there was nothing ex- 
cept a few hogsheads. It was not full. It was not full in the after- 


hateh. T here were three or four hatches in the lower: hold. The 
after or main hatchway was not full either. He helped to stow in 
he hold sometimes. He helped to screw in the hamelvada between 


] ] ] + «<* oy ’ 
decks. ‘They had to screw the hogsheads between decks, to cut 


them from one beam to another. The stevedores screwed in some 
in the lower hold. 

On redi rect examination he stuted that by “serewlng the hogs- 
heads” he meant they couldn’t move them around very well, and 
they had to put a screw and screw it up to its place. Being asked 
if one could serew a hogshead in a hold if a vessel be not full, he 
replied, “ They ean throw the rest of it 1n on top, ean’t they a 

When h e spoke of screwing hogsheads he meant that it was a 
156 ~~ short distance between fragt d they had to screw the hogs- 
heads and cut them through from one place to another under 

the beams. . 

The defendant’s counsel then called to the stand Skiffington 
Dodds, who, being duly sworn and examined on behalf of the de- 
fendant, testified that he was a seaman and had been such since 
i854. He was born at Neweastle-on-Tyne, England, and was 46 

years old. He came to this country in 1869, in a New Bed- 
157 ford whaler, from Australia, and from that time to the pres- 
ent he had been engaged as a seaman in various capacitie 
His le S| voyage Was Onl board the bark Neried to the Kast hati 
He sailed June, 1883, and returned in January, 1885, being gone a 
little over nineteen months. He left New York in June, 1888, and 
was not here again until January, 1885. He was first mate on board 
that ship. That ship arrived in New York about the middle of 
January, and then went to Boston. He had been mate on other 
vessels. He had been a mate ever since 1875; before that he was 
second mate. He joined the —_ Georgia about pene 1880, in 
New York, to make a voyage to the West Indies and return to the 
final port of discharge in the United States. This was ee same 
voyage in. which he left New York and went to Trinidad. He was 
the mate of the vessel. Captain Welsh was master. The crew of 
this vessel were four seamen and a cook; she was only a small brig. 
This crew were Thorsen, Carlsen,and Olsen—these three seamen and 
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himself. That vessel was an old vessel,and while they were in the port 
of Sagua was leaking badly; she required pumping about a quarter 
of an hour eve ry Wi atch at sea, and in port she ie nea pumping out 
morning and evening for, he supposed, a quarter of an hour to 
twenty minutes - something like that; that was shes the vessel 
was lying in still water in harbor. It made a difference whether she 
was laden or not as to making water; when she was In ballast she 

made nothing to speak of. He was on board the vessel all 
158 this timeshe was taking in cargo at Sagua. He wason board 

her when she was taking in eargo at the wharf and when she 
was taking In cargo out In _ stre sre when she was taking 1n eargo 
she lay about two miles and a half from the wharf. He would not 
say certainly, but he thought it was somewhere near that. He was 
the Mr. “S. Dodds” who signed the receipts for the receipt of this 
cargo 1n this case. 

Defendant’s counsel showed witness five receipts introduced in evi- 
dence, bearing the dates as follows: One the 5rd of June, 1880, for 
50 hogsheads; one the 4th of June for 86 hogsheads; one the dth 
f June for 53 booger and one tierce; one the 9th of June for 
78 hogsheads, and one the 14th of June for 48 hogsheads, received 
on board the brig Georgia, and asked him to state tu the jury what 
the facts were as to the correctness of these receipts and as to the 
exact amounts of cargo received by him when these receipts were 
givenD. 

The witness thereupon stated that the receipts dated June 4th and 
June Sth and June 9th and June 14th were false receipts; that 
these receipts were brought on board to him by Captain Welsh ; 
they were signed by him and taken back again on shore by ¢ aptain 
Welsh; that he was mate of the brig at the time these receipts 
were given; that he signed more than one set of recelpts—two sets 
of receipts; no more than two sets of receipts; they were not du- 
wlic ates; that one set of receipts stated one st ite of facts and an- 

other set another state of facts. The true receipts, when he 
159 ~—s signed he gave to the lighterman of the amount of the — 

that he gave him. The false receipts were brought , board 
by the captain, signed by him, and returned to the shore by the 
captain. Who was the lhghterman he could not say. There were 
two steam lighters who gave him the principal part of tne cargo 
lying in the bay ; the other cargo they received alongside of the 
wharf, for which he gave true receipts to the dockmaster or the man 
who delivered him the eargo on the deck. He knew at the time he 
was signing these other receipts that they were false. 

That in taking in the cargo of the brig Georgia they worked three 
days alongside of the wharf at Sagua. On the first day, as well 
he could remember, they took in 70-odd hogsheads of sugar, for 
which he gave a true receipt. On the second day that they took in 
cargo they took in 144 hogsheads of sugar, for which he gave a true 
receipt. On the third day he thought they took in 50, but he would 
not be sure by two or three, more or less; it is so long ago he can- 
not remember, but whatever the amount was he gave a true rec eipt 
for it. Up to this time all the receipts that he had given and all 
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the entries in his log-book were correct. After this time, when 
they went out from the bay, they took in some more cargo: On one 
day they t took in 36 hogsheads of sugar, for which he Lave a true 
receipt to the lighterman, and thatsame evening the captain brought 
him a blank dupheate receipt of the same kind. In the receipt 

which was brought to him it was made out for 86 hogsheads, 


L60 and he signed that receipt and returned it to the captain ; 
that was one of the receipts here; it was the receipt of 

June 4, 1880, for 86 hogsheads of sugar. He actually received 

June 4, LOdSVU, tor AO he ope sugar. eactuaily recelvea On 

! 4 } ar } , bs | 

Lidedl Gay oD hogsheads. On the subsequent day Irom this he re- 


ceived between 20 and 30 cial ‘Ads—he thought it was 22 or 24— 


y 
and he gave a true receipt for this and he thought he cave a false 
‘ 


‘ 
; . 


receipt for seventy odd—73, or something like that. He wasshown 
a receipt of June 9th, as for 738 hogsheads ; he thought that must be 


It. Qn that ad: LY, when that receipt Was viven for 75 hogsheads ; he re- 
ceived either 2? or 24 hogsheads, he would not be sure which: there 
Was one day her eelVy eq 22, one day he received 24, and Olle day he 
recel yi d 20. On the other days he sald he recelvi d one day elther 
ZZ or 24, and the other day he received ys | for eae ‘h of the Se di: AVS 
he gave a true receipt to the lhghterman who brought him the cargo, 
and gave false receipts for it to the captain to take on shore. He 
was shown a receipt for 53 hogsheads and one tierce on June oth. 
That was for one of the days that he reeeived either 22 or 24 
hogsheads. The only reason that he spoke about this 22 or 24 was 
bee: USE he knew that there was one day that there was 22 or 24, but 


C<hDOW which day if Was: Therefore. Ol} the day that he re- 
TS 
4 OU 


he don't | 
ceived D9 it might have been a day when he gave a receipt for 
hogsheads. He can’t say which day it was. He knew that he gave 
these receipts, but he did not know the day on which 1t was done. 
He couldn’t remember, it was so long ago. The last receipt 
16] he gave was for 20 hogsheads, a true receipt, and for that re- 
ceipt he gave 48 hogsheads. That one hundred and _ sixty- 
three hogsheads in. all were not delivered for which receipts were 
given by him in the form he stated; that was all the sugar that was 
lelivered on board that ae? prior to the time she left Sagua ; that 
Stated al the sugar delivered on board that vessel prior tO 
| t Sagua, nat the cargo, so far as the difference be- 
tween the true and the false receipts went, was that much short; it 
wasn’t on board the coma and was not delivered-to him; all the 
cargo that was delivered on the vessel was receipted for by him. 
He recollected the coming of the launch from time to time. Cargo 
was taken by the launch from that ship to other vessels in the bar- 
boron three occasions. He knew that there was one vessel, a lead- 
colored bark, another one was a brig, but what their names were he 
eouldn’t remember. He could tell whether those cargoes were de- 
livered to those ships; the vessels lay right close to his,so they could 
not he Ip but see the 1m, so that after the tug left him he saw her go 
and deliver part of that cargo on board of other vessels. He remem- 
hered when they set sail. At the time they set sail he thought the 
Georgia decidedly not seaworthy ; she was an old _ vessel, “in bad 
order, and had been run down so that she was not, in his opinion, 


76 THE INSURANCE COMPANY OF NORTH AMERICA VS. 


fit for sea. The vessel drew twelve feet and ahalf of water when she 
left the port of Sagua. She would draw, if full of sugar, about 14 feet, 
orit might bea few inches more. They left Sagua at daylight 
162. inthe morning, and she went ashore on the Key just after 
sunrise on the next morning—yjust after good daylight. No 
sugar was removed from that ship from the time the last lighter 
load came to her until she went on the Key; when she went on the 
Key four hogsheads of sugar were thrown overboard. After the 
vessel went on shore there were two lighters in sight; one of them 
came down towards the Georgia and aman in one of the lighters 
came alongside and asked the captain if he wanted any assistance, 
and the captain told him yes, to come on board, and the two went 
together into the cabin; what they did there witness did not know. 
The lighter eame alongside and he was told to discharge the brig 
into the lighter—to lighten the vessel so that she might float off the 
reef, as he supposed. He would not be sure, but he thought he re- 
mained on deck until he loaded the first lighter. He thought he 
remembered that, but after that he loaded no more. He went down 
in the hold and the man and the captain looked after the lighters ; 
he looked after the loading and witness went down in the hold. 
The first lighter left the vessel on the same evening that they struck. 
He remained until all this sugar had been taken out that they could 
get out. He left the ship after they had stripped her completely ; 
that was about a week; the captain had gone to Cardenas. He did 
not remember how long after they struck the captain left, but thought 
he went out to town on Saturday with the lighters that were 
163 loaded. He went up with two of the loaded lighters with all 
the things he had on board, and with his family, leaving 
witness on board the brig. After discharging everything he and 
the crew went away on the lighter and took up the records. The 
American consul at Cardenas put witness in a hotel and kept him 
until he came home again. <A few daysafter he arrived in Cardenas 
the captain disappeared. 

Witness went to the consul’s office and made a statement before 
him; all that he said was written down by the American consul! 
from what he told him, and he slened it; and each of these men 
made statements and the statements were written down by the con- 
suland signed by each one of them; two of the men’s statements were 
signed in his presence. He could not tell the names, but he would 
know the men if he saw them. Nothing else was done by him at 
the consul’s office, except making this statement at that time. He 
did not know what became of the captain. He never saw him after 
he left Cardenas. The captain began to make out his statement 
before the American consul-before witness arrived at Cardenas; he 
never completed it that witness knew of. The eaptain disappeared 
at about the time when all this writing at the consul’s office was 
going on. 

Being cross-examined by counsel for the plaintiffs, he stated that 
he had received $50 from the insurance company since his arrival 
in New York to pay his hotel expenses. The first person he talked 
with outside of Cuba about this case was one of defendant’s counsel, 


JAMIE S. GUARDIOLA ET AL. Vid 


who came aboard his ship the day he arrived off Staten Island; that 
his residence was in Brooklyn; that before they arrived at Sagua 
they had to pump every day, in port twice a day. On the voyage 

from Trinidad to Sagua they pumped every day twice a day. 
164 She did not make much water. A vessel staunch and streng 

is not liable to make a little water when in ballast. He did 
not know on that trip to Sagua that she was unseaworthy until after 
the CaArPQO Was discharged in Trinidad. He knew it after that. He 
sailed in that vessel from New York to Trinidad earrying cargo; 
she leaked; it was very hard to say whether badly or not. The 
vessel might be in a sinking condition, and he would eall that 
badly, but a vessel might leak so as to be pumped out every hour, 
and that would be considered badly; some might be leaking so as 
to be pumped out every 15 minutes, and that would be considered 
very badly, and then again some vessels would not require pumping 
more than once a week. He did not consider that she was leaking 
badly, in sailors’ language, when she was carrying cargo to Trinidad. 
He did not consider her. seaworthy when he saw the eargo dis- 
charged. He had been a sailor since 1854 or 1855. He had been 
an officer for many years. He knew very well that if a vessel was 
unseaworthy her sailors could make a comp.aint to the captain and 
get discharged. He did not make any complaint to the captain. 
He did not know it was requisite to make a complaint to the consul. 
He thought it was always the captain’s business on anything being 
wrong to have it looked after. Ile said, as mate, that he did not 
know to whom to make complaint if anything was wrong with the 
vessel. He had been mate for seven years and vet did not kpow 

that fact. It was the mate’s duty to make up the receipts 
165 = for eargo. The object of making up these receipts for cargo 

was to keep a proper account of the cargo that went aboard 
the vessel. The receipts were generally kept to the end of the 
voyage—till the cargo was delivered. ‘The receipts were given to 
the men that delivered the Cargo. Copies ot these receipts were 
kept on the vessel to prove that the cargo was received on board. 
The receipts whieh he Lave to the hohtermen or to the persons to 
whom he gave them were evidence of the receipt of cargo. The 
captain wouldn’t sign a bill of lading if his receipts were different 
from those of the mate. If his ‘ecelpts correspond biils of lading 
are made up from them; if there is any difference it is put down 
in dispute; but supposing there is a fraudulent difference as to 163 
hogsheads in 316, that was decidedly not a question of dispute of 
any small difference. He,said that those receipts which were given 
‘to the lighter people were to be taken ashore for the purpose of 
having bills of lading made up from them, and he knew it. The 
false receipts were signed by him and given to the captain aboard 
the ship. He did not know he would take them ashore, of course— 
he believed he would—to represent that the vessel had more sugar 
in her than what she got aboard, and he knew that the bills of lading 
would be made up on those, and yet he gave a false receipt, and knew 
they were false when he gave them. He certainly did not con- 
sider that an honest act. He knew it was dishonest when he 
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gave them; he made a memorandum of these weights—of these 
hogsheads of sugar as he received them—and also of those 
166 that were in the receipts. He made other memoranda besides 
the receipts. He kept a memorandum himself, both of the 
true and false receipts he took on board of the vessel. He kept that 
memorandum so he could make up the log-book and for his own 
private use, so he would know what was In the vessel and what he 
had olVve nea rec ‘elpt for. Ile did it for nothing but his own satis- 
faction. By his own private use he meant that he would be most 
likely to have to give a receipt for the cargo. He gave that mem- 
orandum to Mr. Wilson, the American consul in Cardenas. He 
knew at that time that there was a conspiracy by somebody when 
he gave the rece] Ipt, and he lent himself to that conspiracy ; he 
knew that a fraud was being committed ; he knew it when the first 
false receipts were given that the first receipt of June ord was a 
correct receipt. 

From the 4th of June until the 14th he kept on giving false re- 
ceipts, while he knew that a conspiracy was afoot to defr: aud, some 
body. He didn’t know whom it was to defraud, and he had all 
these ten days to reflect upen that subject, and he went on deliber- 
ately participating in and helping that fraud on; that he had re- 
ceived no monev in this case besides what he had spoken of. 

The lead-colored bark was about three or four ship’s lengths off; 
he did not think she was farther off; of course he didn’t measure 
the distance. He never sailed in the Georgia before this; he never 
saw her loaded with sugar; he never saw her loaded to thirteen 

feet. When a sailor says thirteen feet under water as to 
167. ~=marks, he means she is drawing more than thirteen feet o! 
water. 

He did not help to bore any auger holes in that vessel; he was 
positive of that; he believed that was a criminal offense. Auger 
holes could have been bored without his knowledge. The captain 
did not give him any part of the plunder. 

On redirect examination hestated that there were no auger holes 
in this vessel up to the time he last saw her,as far as he knew. As 
a matter of fact, there was no consular officer at the boca of Sagua ; 
he did not know whether there was in town or not. The town was 
about 14 miles from the boea. He believed that bills of lading 
would be madeup from the false receipts he gave; he believed they 
were received for that purpose, for the purpose of showing that there 
was more cargo on board the vessel than there actually was. 

The defendant’ s counsel! then read in evidence the deposition of 
Thomas F. Wilson from the minutes of his examination at a former 
trial of this case, wherein the witness stated that he was in Cuba in 
May and June, 1880, as commercial agent of the United States at 
Cardenas; that he had been in the consular service for twenty years ; 
had had considerable experience in the duties of a consul, and 
knew the papers to be drawn in reference to ships and shipping. 

He first heard of the wreck of a vessel, which afterwards proved 

to be the “ Georgia,” in the afternoon of the 16th or 17th of 
168 June, 1880. The captain of an American vessel reported to 
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him officially that he saw a vessel on the reef Cruz del Padre 
flying the American flag. He first saw the captain of that vessel 
on the afternoon of June 19th. The captain presented himself to 
him ip pair get with a man named Quiepo and reported the loss. 
The captain made a note of protest before him. Witness identified 
the protest put in evidence by the plaintiffs in this case as the one 
referred to, and explained the difference between a note of protest 
and a protest; that a note of protest is made by the captain only 
when he first arrives ata port. If he has had stress of weather or 
an accident he notes a protest with the consul in order that he may 
afterwards extend it or complete his protest when he ascertains the 
actual damage, or when it 1s ascertained by a survey if such oceur. 
The protest, as a rule, is made by the captain, the first or second 
mate, the carpenter usually, and one of the erew; or, in the absence 
of the carpenter, two of the crew with the mate. 

Being asked if any complete extension of this protest was ever exe- 
cuted, and, if not, why not, he rephed there was an attempt to extend 
It; that, in his opinion, the protest was extended, so far as the mate 
and seamen went, leaving out the captain. ‘The reason the exten- 
sion of the protest failed was that the captain having presented the 
mate, the cook, and the crew to extend the protest, et examination 

went on in the regular order of « xtending the protest, accord- 
169 ing to the forms given to witness by the Government, but 

the mate and crew differed from the captain as to the amount 
of CaATLQO ON board, and also as to the amount of Cargo thrown over- 
board and the seaworthiness of the vessel. The captain then fled 
and his protest was not completed. 

On cross-examination witness stated that the instrument he called 
a note of protest commenced with these words: “ By this public in- 
strument of declaration and protest,” and afterwards the words “ be 
it made known by this publie instrument of declaration and protest” 
were used, and later on the words “in consequence of the foregoing 
facts, he now enters this note of protest accordingly, if hereafter 
found necessary,” which he understood to mean “if found necessary 
to extend the protest.’ 

The defendant’s counsel then read in evidence the deposition of 
Thorwald Culmell, from the minutes of his examination at a former 
trial of this case, in which the witness testified that he was a mer- 
ehant in Cuba and had been in commercial business since 1868. 
He was with Guardiola and Tejedor, the plaintiffs in this suit, from 
the commencement of 1879 to the latter part of 1880, as foreign cor- 
responding clerk. He was in their employ at the time of the load- 
ing and sailing and loss of the Georgia, and was in their employ 

when the question arose about adjusting this loss. 
170 That he once went to Philadelphia concerning an adjust- 

ment of this less with Carson by instructions from the plain- 
tiffs. When he arrived in Philadelphia he went to see Carson & 
Co., and went to the insurance company with Henry Dillard, a 
member of the firm of Carson & Co. He madeademand. Hesaw 
Mr. Platt, the president, and he said he refused to pay any part of 
the loss, because he had positive evidence that some of the sugar was 
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not on board, and invited witness to tell him all about it. Witness 
said that he knew positively that all the sugar was on board, so far 
as one would know a thing positively that he did not do himself. 

That he recollected a telegram which was sent to George C. Car- 
‘son & Co. to increase the insurance, which was written and sent by 

him. ‘There was a telegram received from Cardenas on a 
171 Sunday morning, but he could not state the exact date—that 

is to say, he would. not like to affirm that it was the exact 
day of the month. He was very positive that it was on a Sunday 
inorning. He remembered it distinctly on account of the connection 
and his making use of that circumstance at that time. Their gen- 
eral office was open on that day, asa rule. He received this tele- 
eram from Ravel inthe morning. It must have been before break- 
fast. He sent it to Mr. Tejedor, who was in his house. He sent the 
telegram from Ravel to Mr. Tejedor, stating the loss of the Georgia, 
before he wrote the telegram to Carson asking him to increase the 
insurance. He certainly sent the telegram to Carson to Increase the 
insurance owing to instructions from Mr. Tejedor. Those instruc- 
tions were 1n writing. 

Defendant’s counsel produced a memorandum in Spanish, and 
requested witness to read a translation of that memorandum to the 
jury. It read as follows: “ Mr. Culmell: If the invoices of the 
Georgia have not arrived in the United States I think we can tele- 
graph to Carson to insure the cargo at a better price, since to-day, at 
the low invoice, we would lose money on the cargo. Telegraph to 
Ravel thanking him for the information; also to Don Jamie, in- 


forming him of what has happened to the Georgia. Yours, Tejedor 
See by- and by- if you cannot obtain the jot of Santa Clara H. at 


as 
; } 


é 

That, he said, was Mr. Tejedor’s order to him to send that tele- 
gram. ‘Tejedor was one of the plaintiffs in this suit. Being asked 
whether that memorandum was In the handwriting or signed by 

Mr. Tejedor, one of the plaintiffs in this suit, he answered, 
172 Yes. This memorandum was received by witness after he 
sent Tejedor Ravel’s telegram. He could not remember how 
long after. It was perhaps an hour or two; he could not remember. 

The defendant’s counsel read the memorandum in evidence. 

The witness stated that 1t was in response to these instructions In 
writing from Mr. Tejedor that he sent the telegram to George C. 
Carson requesting an increase of insurance. 

The defendant’s counsel produced a telegram sent from Sagua to 
George C. Carson & Co., requesting an increase of this insurance, 
and asked witness if that was the telegram to which he referred, 
which was sent to increase the insurance—the wording: of it; to 
which he replied he did not remember now, but thought it was. It 
was impossible at this distance to say so. It was the telegram to 
which the reply was received—the one which he sent, whatever it 
might be—to which the reply was received to the effect that the 
Georgia was lost; too late to increase the insurance. He was posi- 
tive that this telegram was sent by him to Carson after the one from 
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Ravel had been received and sent to Mr. Tejedor, and after he had 
received the written instructions referred to. 

That he generally made out the invoices, but without looking at 
the invoices of this sugar he could not say whether he made them 
or not—not without seeing his handwriting. He made out the 

prices, as a rule; he did on this invoice. When the invoices 
173 ~were made he thought they were the market prices at Sagua 

at the time. He knew it was the market price, and lhe made 
them for that purpose. He made it a rule not to invoice sugars any 
higher than the market price, and it was the invoice price, with ten 
per cent. added; that was customary. He did not think that Tejedor 
came to the office and saw the telegram before he dispatched it. He 
knew they had a conversation on the subject afterwards, but he 
thought that the telegram was sent without his seeing it. The con- 
versation he had with Tejedor on that subject afterwards was in 
regard to the loss of the vessel and the propriety of sending a tele- 
gram to that effect to Carson. He remembered perfectly a conver- 
sation in which he discussed with Mr. Tejedor the propriety of send- 
ing a telegram to increase the insurance after the vessel was lost. 
The telegram showed what was Tejedor’s opinion. He could not 
remember his words; he merely said that by Tejedor’s sending the 
telegram it showed that he thought it was proper. This memoran- 
dum said: “If the papers have not arrived at Philadelphia;” that 
referred to the shipping documents. 

On cross-examination he stated that he was 38 years old and was 
born in Denmark. He went to Sagua about 1874. In 1879 he went 
to Guardiola and Tejedor and remained there until the end of 1880. 
Then he established himself in Sagua in the sugar business and re- 
mained in that business up to the present time, only he had moved 

his house to Havana since. He arrived in New York about 
174 the middle of September and testified on November 4th. He 

did not come to New York at the request of the defendant or 
of his counsel; he came on business. He knew a few days before 
that he was to be examined asa witness. He did not come at the 
request of anybody connected with this suit. If Mr. Tejedor knew 
of the loss of the brig Georgia when he sent that telegram or ordered 
him to send it to increase the insurance, he most certainly thought 
it was a dishonest act. He was examined, as a witness in this case 
slightly. His deposition was taken. 

Plaintiffs’ counsel showed witness a paper and he identified his 
signature on it. The last interrogatory put to him on the exam1- 
nation on commission, when his deposition was taken, was, “ Do you 
know of any other matter or thing that may tend to the benefit of 
the defendant herein? If yes, state the same fully and at large, as 
if you had been fully interrogated thereunto.” And his answer 
was, “ He knoweth nothing to the benefit of the defendant.” Being 
asked if he thought that it would be to the benefit of the defend- 
ant to know the fact which he had just stated upon the stand, that 
Mr. 'Tejedor, after receiving notice of the wreck of the Georgia, tele- 
graphed to increase the insurance, he replied that he did not know 
that it would; that it might have been in their favor did not 
11—159 
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occur to him at the time. He knew the fact at the time that he 
stated it in thisexamination,and yet, with that knowledge, he swore 
that be did not know of anything to the benefit of the de- 
179 fendant. It did not occur to him that it was. He never 
thought of that thing existing. It was on the 7th of Novem- 
ber, 1881. He was not long in their employ and he had nothing 
to do with them. He did not care about the business at all, and 
probably he never gave it a thought, but he knew that he was an- 
swering under the solemnity of an oath, and yet his answer to the 
interrogatory was that he did not know of anything to the advan- 
tage of the defendant. He received the memorandum which he 
had produeed at this trial by the messenger of the office. It was 
hard to say what he did with it at that time; he probably left it in 
his desk somewhere; he could not remember when he saw it next; 
he found it accidentally some time before. He kept it. The other 
side knew that he had it, because he showed it to Captain Brown. 
He knew that he was the agent of the insurance Co. In showing 
it to him he did not know why he showed it. He had no feeling 
whatever against Guardiola and Tejedor; some difficulty had oc- 
curred between him and Tejedor, but they were friéndly now. He 
could not remember when he first saw Mr. Brown in regard to this 
paper. It was not since he had been in New York this time. He 
was not in New York before, expecting to be a witness on a trial; 
he could not tell how long ago he showed this to Mr. Brown. It 
might have been the last year; perhaps it was in the month of May 
when he was in New York, or in June. He had been there before 
that. He could not say how many times he had been; three times 
more this year, but he did not know how many times In 
176 ~=other years. Mr. Brown had not seen him every time he had 
been here. It was impossible for him to say how many 
times he had seen him; he had seen Captain Brown almost wherever 
he went; he was not very intimate with him. He left this paper 
with him; he asked for it; that was in the month of May. He 
asked him if he could leave it with him. Heshowed him the paper 
because he asked him about the matter. He did not tell him that 
he had the paper. He found it when he was moving down to 
Havana, in July, 1882, and was tearing up some papers. He did 
not think that he gave it to Mr. Brown until in the month of May, 
1884, when he was in New York. 

Being asked if he bad any doubt now in his own mind that this 
was a dishonest transaction on the part of Tejedor, the witness re- 
plied that he discussed that matter before sending the telegram. He 
did not tell him thatit was dishonest; there was no need or his tell- 
ing him that. He considered it dishonest. He guessed they dis- 
cussed the dangers of doing so; he didn’t remember. It was four or 
five years ago and he couldn’t tell. He remembered distinctly of 
having a conversation; he could not recall that conversation. He 
would not like to say the word dangerous was used; he wished to 
withdraw that word. Hecould not remember any of that conversa- 
tion. He did not mean to swear that he said to Tejedor that it 
would be dangerous to send that telegram; not in those words. 
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seing asked if he stated truly or falsely awhile ago, when he said 
he used the word dangerous to Tejedor, he answered, “If I said so, 
yes; I did not say that Idid.” He did not have frequent conversa- 

tions of this character with Tejedor. It was certainly a matter 
177) ~=which would impress itself upon hismemory. It wasa mat- 

ter which would burn intoany man’s memory,that hisemployer 
was doing a dishonest act to defraud an insurance company. He 
did not continue to remain in the employ of this dishonest man. 
He remained there until about the month of October—only about 
four months. He drew his pay regularly. He knew they were dis- 
honest and he remained in their employ until October. He knew 
that they had attempted to defraud this insurance Co., and that mat- 
ter, as he said, impressed itself upon his mind. It was a_ pretty 
strong impression, and he had carried it ever since, that they were 
defrauding the insuranee Co.; and vet, on the 7th of November, 
ISS1, he swore that he did not know anything to the advantage of 
the defendant, but he did not understand the question exactly 
then. Ife did not understand that part of the question about “anv- 
thing to the advantage of the defendant.” He knew what “ advan- 
tuge to the defendant” meant. He decidedly thought that 1t was 
an advantage to the defendant to know that Mr. Tejedor had at- 
tempted to defraud them. He did not know that if the company 
knew that, it was worth everything tothem in this case; that depended 
upon other evidence. He would dare say so. It was not cus- 
tomary in Sagua to have offices open on Sunday as on other 
days. Most of the merchants go to their othces on Sunday, and 
Mr. Tejedor did now and again. He could not remember the 
exact time in the morning when he received this telegram; he 
thought that it was after breakfast. He took breakfast 
at about half past nine. He generally went to the office 
before breakfast, and then he took his breakfast and went 
back to the oftice. There was no date to this message. ‘There 
was nothing on the paper to show him that he sent it on 
Sunday, the 20th. That was a mere matter of memory. He re- 
membered that very well. That paper was based upon the tele- 
eram from Mr. Ravel. That instruction from Mr. Tejedor to him 
was the result of a telegram. 

Being shown a copy of that telegram, dated June 21st, and asked 
if that would not refresh his: memory and show him that he was 
mistaken about the day when that telegram was received, he re- 
plied that it did not refresh his memory any about the date, and 
that that did not convince him that he was wrong about the date. 
He did not think that he was. He was perfectly positive—as posi- 
tive as he was before it was showed him. He had seen that copy 
before. Plaintiffs’ counsel showed it to hima few days before. The 
residence of Mr. Tejedor from his office, at that time, was a very 
short distance, in a small town, two or three blocks. He sent a 
messenger to Mr. Tejedor, and the messenger brought back this 
notice, and upon that he wrote the telegram and sent it at once, on 
Sunday. 

Being asked to look at the telegram annexed to the deposition of 
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Carson and see that it had on it these words, “ Received at the S. E. 
corner Third and Chestnut streets, 6, 21, 80,” and say whether, 
after knowing that fact, he desired to qualify his testimony that 
that message was sent by him on the 20th, he answered that it 
179 was sent on the 20th. There was no doubt in his mind about 
that. That the custom all over the world with regard to 
insuring cargoes was ten per cent. over invoice value. ‘They insure 
ten per cent. over cost price to pay the condition charges and the 
profit on the goods, so that ten per cent. above the invoice value 
was intended to be the value of the sugar in New York, with a 
reasonable profit thereon ; that was customary. He was not aware 
that the house ever insured at twenty per cent. above the rate. He 
did telegraph to Ravel, thanking him for the information, on the 
same day. He also telegraphed to Mr. Guardiola, to Havana. He 
did not receive an answer—he was certain about that—to Mr. Guar- 
diola, in Havana, on the 20th. No letter or telegram was received 
by the house; probably a letter in another way; he generally ex- 
changed private letters with his partner. He did not know any- 
thing about it. Sugars were rising at this time in the Havana 
market. He had no doubt whatever that all this sugar went aboard 
the Georgia. The house was an honorable house. In his estimation, 
it was highly honorable up to that time. He declined to answer if 
that was the first wrong he ever knew them to perpetrate. 
Plaintiffs’ counsel stated that witness must not feel any delicacy 
on his part or on the part of his clients. He was at liberty to an- 
swer the question. 

The witness declined to answer. He had had no difficul- 
180 __ ties with them. 

The court propounded to the witness certain questions, to 
which he answered that the paper containing the instructions from 
Mr. Tejedor came to him from the business office of the firm; that 
his desk was a part of the office furniture that belonged to the plain- 
tiffs, and that when he left the employment of the firm he took away 
his own private papers and this paper with them; that he consid- 
ered this a private paper; that he did not take it away with any 
intention of preserving it. He found it afterwards without looking 
for it or knowing he had it at the time. He considered it of no 

use. | 
181 The defendant then rested its case, and the plaintiffs in re- 

buttal, by their counsel, offered in evidence five letters an- 
nexed to the deposition of Tomas Tejedor, from Garcia & Bros. to 
Guardiola & Tejedor, dated May 26, May 29, June 8, June 9, and 
June 14th ; 1880, to which the defendant, by its counsel, duly objected 
as incompetent and irrelevant, which objection was overruled by the 
court and the letters admitted in evidence; to which ruling by the 
court the defendant, by its counsel, then and there duly excepted. 

The letters were then read in evidence, as follows: 
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“OC. Garcia & Bros., No. 182. 
“SAGUA LA GRANDE, Boca, May 26, 1880. 
“ Messrs. Gui ardion a & T aqeston; Sagua: 
7 Georgia.— ‘onmmnesieed her Cargo,. takit ne only (- hogsheads. 
Maria Antonia Garcia is employed in classifying the sugar. His 
" marks and numeration conform to hisinstruetions. ‘To-morrow she 
will continue loading, which will continue without interruption 
awe until she has her complement.” 
* ; oK > kK K ok 
Same to Same. May 29. 1LSS0. 
a reorgia.—Sheered off with 216 hogsheads of Arche 
Same to Same. June oS, ] SSO. 
“ Georgia.—Expecting 100 hogsheads of Union intended for her. 
We lack to-day 125 to 180 hogsheads to finish. If all are 
182. = 36 the captain says 126 will be enough, and with them he will 
have 501 hogsheads and 1 tierce.” 
Sane 10 Sanie. June Q. LSSQ. 
“ Georgia.—The steamer E ssperanza, with 8 hogsheads aboard, 
- counting which ther re are 485° hogshe ar and 1 tierce aboard. There 
lac ~ 48 hogsheads to finish, and with that to make 551 hogsheads 
an 1 1 tierce. 
‘James MeC: art thy.—We believe that we shall only be able to ship 
3 hogsheads of ‘those intended, since, contr: iry to our advices, Lavié 
; as ship ppe d 100 hogsheads more than he advised us yesterday.” 
Same to Same. June 14, 1880. 
“ Georgia.—The captain goes by this train. He carries 551 hogs- 
heads and 1 tierce. His expenses are— 
des D2, Bh SSRI a5 wi: sa wns aeons neo Gh gg cast vlc hs SIO aks 
Interpreter’s RG iia, fai wh dn eid ee cs eke ce te ec a ee ee lb 78 
Captain of ports ..255<.i0088 peer: talent gr wtidar eh hea edie o0 05 
Laer 


The plaintiffs’ counsel then ealled to the stand Louis 

183 Monjo, who, being sworn on behalf of the plaintiffs, testified 
that he was a member of the firm of Louis Monjo, Jr., & Co.; 

that the claims in suit was assigned to his firm as collateral for a 
debt of Guardiola & Tejedor of some twenty or thirty thousand dol- 
lars; that Guardiola & Tejedor were, the witness believed, in embar- 


rassed circumstances. . 
Pi aintiffs’ counsel then asked : 
‘*@. As soon as you took an assignment of this claim did you 
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report to me and defendant’s counsel, or one of his firm, about the 
assignment to you?” 

The defendant, by its counsel, objected to the question as imma- 
terial. The court overruled the objection and allowed the question, 
and the defendant, by its counsel, then and there duly excepted to 
the ruling of the court. 

The witness answered, “We did. We notified you and you noti- 
fied them ;” that he insured the sugar which came to his firm in the 
James McCarthy in the defendant’s company. He had received 
large consignments of sugar from parties in Cuba since 1878. 

On cross-examination he stated that his firm received a part of 
the cargo of the James McCarthy—in the neighborhood of 92 hogs- 
heads, perhaps more or less. He did not think it was as much as 

163. He was present and heard testimony given in this case 
184 that part of the cargo on the Esperanza and the lighters from 

Garcia went aboard the McCarthy and a part on the Georgia. 
The Garcia who shipped the cargo to him was Carlos Garcia, who 
was a regular correspondent of his. 

It was agreed by counsel for the respective parties hereto that the 
value of 163 hogsheads of sugar, at the rate of the valuation in 
the policy, with interest to date, was $17,050.11. 

‘The evidence being closed, the defendant, by its counsel, asked the 
court to direct a verdict for the defendant upon all the evidence in 
the case, upon the same ground asstated in the motion fora verdict 
at the close of the plaintiffs’ case, which motion was denied by the 
court; to which ruling of the court the defendant, by its counsel, then 

there duly excepted. 
185 The evidence having all been put in and closed, the coun- 
sel for the respective parties summed up the case to the Jury. 

The court then charged the jury. 


Coxe, J.: 

GENTLEMEN OF THE JuRY: The plaintiffs in this action are resi- 
dents of Cuba and are subjects of the King of Spain. The defend- 
ant is an insurance company organized under and pursuant to the 
laws of the State of Pennsylvania. And I need hardly pause to 
say that the fact that these plaintiffs are aliens and the other fact 
that this defendant is a corporation ought not, and I am sure will 
not, weigh one feather’s weight with you in arriving at your ver- 
dict. That verdict should be founded upon the depositions which 
you have heard read and the oral testimony to which you have 
listened. Passion and prejudice should be laid aside. The sole 
purpose upon your part should be to arrive at truth. The evidence 
should be your only guide. 

Upon the 26th day of Mav, 1883, the defendant issued to the firm 
of George C. Carson & Company, merchants of Philadelphia, an 
open general policy of insurance, by which the defendant agreed to 
insure, in a sum not exceeding one hundred thousand dollars, all 
goods owned by or consigned to the firm of Carson & Co. coming 

from ports in the West Indies and destined to ports within 
186 the United States north of Cape Hatteras. 
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Upon the 22d day of June, 1880, there was endorsed upon 
this policy of insurance a risk upon the brig “ Georgia,” carrying 
532 hhds. of sugar, valued at $41,858, sailing from the port of 
Sagua la Grande, in the Island of Cuba, and destined to the Dela- 
ware breakwater, there to receive orders from the consignee whether 
to proceed to Philadelphia or New York. 

It is entirely immaterial, gentlemen, the date when this risk was 
endorsed upon the policy, because under the terms of the policy, as 
matter of law, the moment the cargo was honestly put upon the 
brig at the port of sagui a—that is, u pon the 14th of June—the con- 
tract was made out and the liability attached. I only refer to it to 
show precisely what the contract existing In this case was. 

There was, then, a contraet—a contract of Insuranece—an agree- 
ment which is to be tested as other contracts between individuals 
and corporations are tested. By the terms of this agreement the 
plaintiffs undertook to perform certain conditions ; they covenanted 
and agreed to do certain things, and so did the defendant. 

Upon the part of the plaintiffs, they agreed, first, to pay the pre- 
mium upon the cargo and upon $995 advanced as freight, amount- 
Ing to $752.94. This they paid. 

They further agreed that the vessel would take the usual 
IS7 and ordinary course from the port of departure to the port of 
delivery, unless prevented by stress of weather, barratry, or 

other unavoidable cause. 

There was, further, an implied agreement that the vessel was 
staunch, strong, and seaworthy when she left the portand at the in- 
ception of the voyage. ‘That means, gentlemen, that there was an 
agreement upon the part of the plaintiffs that the vessel, provided no 
unusual risk oceurred, was in good condition, seaworthy, and able 
to make the contemplated trip. 

There was, further, an agreement upon their part that upon the 
date of the commencement of this voyage there were Upon this vessel 
902 hhds. of sugar. 

Upon the part of the defendant the agreement was that if the con- 
ditions of the contract were performed by the plainti iffs it would pay 
to the plaintiffs the sum of $41,888, and the further sum of $995, 
provided the loss occurred by reason of causes nrentioned and stipu- 
lated in the polhey. Among these causes were the dangers of f the 
deep, the perils of water, winds, and rocks, and the barratry of the 
master or of the crew. 

The term barratry has been defined in your presence, and itis not 
hecessary to define it further. Sufhee it to say that it means such 
felonious and unlawful conduct upon the part of the master or crew 
as brings damage to the owner of the vessel or cargo without his 

connivance or consent. : 
188 This brig sailed from the port of Sagua la Grande on the 
14th day of June, 1880. Upon the 15th or 16th of June she 
was found some thirty miles out of her course, wrecked upon a 
lonely and desolate reef, from fifty to seventy-five miles from the 
port from which she sailed and eighteen or twenty miles from Car- 
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denas. After diligent search pager were found upon her but 469 (1 
think is the number) hogsheads of sugar. 

It is to recover for this loss, 163 ho; osheads which were found to be 
missing, that the plaintiffs bring this action. 

The defendant denies ge ility for the missing hogsheads, alleging 
various defences, which I will refer to in a moment. In this ease, 
as in every case, the ae holding the affirmative—that is, the 
plaintiffs—have we burden upon them to satisfy the Jury by a fair 
weight of proof of the truth of the allegations of the pains ale 

Although there "has been a vast amount of testimony taken in this 
case, and although, from the manner in which it bas been presented 
to you—that is, rapidly read from depositions taken out of court— 
it may, perhaps, be confused in your minds, vet, gentlemen, I think 
that when you remember that all this testimony Is erouped around 
two or three main propositions—two or three salient points—which 

will be presented to you, you will have little difficulty in ap- 

189 plying the proofs and arriving at a correct result. 
If — is true that these plaintiffs did, on the 14th of June, 
hey did, 532 — 


place on a seaworthy vessel, as they say t 
and that vessel was subsequently wrecked by the barratry of the 
master, the se pls alntitts BES entitled to recover. 

And it is equally true that if the vessel was not a seaworthy vessel, 


and if the amount which they agreed to place on board was not 


placed Ol) board, and if the vesse] was hot wre 5 ke Ye by reason of any 


of the causes Insured against, then the defendant is entitled to your 


verdict. 
So that the propositions in this case which are to be presented to 


you are, first, was this vessel, the brig Georgia, at the Inception of 


this voyage (that is. while shi Was iving rae the port oft Sagua or 
the boca.so ealled)—was she at that time, and before she started Upon 
her voyage, staunch, strong, and seaworthy, and able, provided no 
unusual peril occurred, to make the contemplated trip? For, if she 
was, It nakes no difference, so far as this case 1s concerned, wliat may 
have occurred to her after she started Upon her voyage, for the ques- 
tion for you LO consider here relates solely to the time of the COonl- 
mencement of the voyage, and not afterwards—that is, with refer- 
ence to this quest Ion of seaworthiness. 

The next question—and perhaps tlle main question In the 
190 lle quest ion to which the evidence and the attention 


of counsel have been principally directed, is whether or not 
at the time this ‘vena! started upon her voyage she had on board 


O02 hogsheads of sugar. 

The third question is, Was she wrecked by reason of the barratry 
of the master or of the crew? . he the fourth is a question which 
[ think can hardly arise in this case, Did she, without the barratry 
of the master, deviate from her ene [ say that question will 


not arise, because it seems to me as you determine the question of 


barratry you must determine “i other questions in the case, which 
will render it unnecessary for you to discuss the question of devia- 
tion. 

Now, 1n approaching the consideration of these main propositions, 


= Ff wwe 


- 


Wane seamen saree pe me ey ee a ee ieee. aie ~~ 


% 


JAMIE S. GUARDIOLA ET AL. S9 


it is proper that you should bear in mind, gentlemen, what is the 
theory upon the part of the plaintiffs and upon the part of the de- 
fendant, respectively, and I simply desire to state the contention 
gener: ally in order that you may have it in view in considering the 
questions which will be presented. : 

Upon the part of the plaintiffs the Snibliatition is that here was an 
an old and respected firm, a firm which had for years been doing 
business at that port, who had heretofore consigned sugar to these 
consignees, and who, up to the time of this controversy, had never 

been charged with fraud; that in the usual and ordinary 
191 ~=course of business, adopting the means which had been here- 

tofore adopted by them, they loaded upon this brig the 532 hogs- 
heads of sugar and received the bills of lading in the ordinary way, 
and that, without question, the brig was lost, without their fault and 
by the fault and fraud of the master and of the mate. The de fend- 
ant contends that the plaintiffs are shown by this proof to be dis 
honorable men; that this was a scheme, from the beginning to the 
end, in which they were in league with ‘the master of the brig to 
cheat and defraud the insurance company; that this amount of 
sugar ne nie was placed on board the Georgia; that they knew that 
it was not placed on board, and that there was a conspiracy, of which 
the plaintiffs were to reap the advantage. 

[t is, perhaps, proper that I should say, this issue being raised, 
that fraud in all cases must be proved. In an action of this char- 
acter, which is highly penal, it will. not do to indulge in speculation 
or inference or ouess-work, but the charge must ia proved to the 
satisfaction of the jury. It is also proper that | should say that it 
may be proved by any evidence which satisfies the Jury of its truth. 

There is in this ease, upon both sides, bearing upon the various 
issues presented, evidence which is popularly known as circumstan- 

tial evidence-——-that is, evidence which is made up of a num- 
192 ber of isolated facts, proved, perhaps, by a number of witnesses, 

disconnected from each other, but when all the facts are put 
together they form a complete chain of evidence, and the presump- 
tions drawn from the facts point to one conclusion and to one conclu- 
sion alone. That is what is popularly known as circumstantial evi- 
dence, and some of the ablest writers upon the law have given reasons 
to prove that circumstantial evidence is of a more satisfactory char- 
acter than what is known as direct evidence (that 1s, testimony which 
comes from the lips of witnesses of what they have seen or heard), 
because such evidence, this is the argument, depends upon the falli- 
ble memory of man; jt comes, perhaps, from a mind clouded and 
obscured by a multitude of intervening events. Men are liable to 
be mistaken, honestly mistaken. They are lable to forget. Their 
passions and their interest may induce them to distort or color facts; 
and, gentlemen, it is also true that men often come upen the stand 
and commit willful perjury. It seems hard to believe that any man 
can place his hand upon the word of God and take a solemn oath to 
tell the truth, the whole truth, and nothing but the truth and then 
swear to what he knows to be false; and yet the facts in this case 
show that that is precisely what has been done here. I wish we 
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could avoid that conclusion. I wish it could be said that this 
193 = conflicting testimony might be in some way reconciled ; that 

itmight be said that the witnesses were mistaken ; but the fact 
remains that either the witnesses upon the part of these plaintiffs or 
the witnesses upon the part of this defendant have committed perjury 
in this case; their stories cannot be reconciled; there is no escape 
from that conclusion, and it is for you to say, upon the proof, which 
has told the truth. 

We now come, gentlemen, to the questions to which I have re- 
ferred; and the first is, Was this brig at the time that she started 
from Sagua, ou the 14th day of June, staunch, strong, and seaworthy? 
And upon that issue, as upon all these issues, the burden is upon the 
plaintiffs to satisfy you by a fair weight of proof. 

[ shall not attempt to refer in detail to the evidence which has 
been brought out. You have paid marked attention to it, and 1t has 
been carefully reviewed by the counsel. Upon that question you 
have somewhere in the case the evidence that this boat was built in 
Maine, in the year 1855, and Capt. Brown testified that a boat built 
in Maine is built of hard wood, and is able, therefore, to last longer 
than boats built of softer wood. 

There is also evidence that she was repaired in 1869 and in 1872 

and opened in 1878. There is no evidence that she was re- 
194 ~=—paired after that, except the repairs that were put upon her 

after this disaster. You have also the proof of the charter- 
party that she was rated at Al} in the Merchants’ Inland Register. 
You have heard the manner in which those ratings are made up, 
and you will give the evidence such weight as you deem it is enti- 
tled to. 

There is also evidence upon the part of the plaintiffs—the evidence 
of one of these Spaniards, whose name I will not undertake to pro- 
nounce—that at the time the vessel lay in the harbor of Sagua la 
Grande she was, in his judgment, staunch, strong, and seaworthy. 
There is evide Lice, further, from the pilot, who was on board the ves- 
sel an hour or two, that he thought she was staunch, strong, and sea- 
worthy; and it is said, upon the part of the plaintiffs, that if the 
pumping did take place upon her, as some of the witnesses say, the 
pilot would have seen it. 

After the vessel struck upon the reef, two witnesses—one a steve- 
doreand another man going out in one of the lighters—testified that 
they made a cursory examination of her there, aud that she was 
staunch, strong, and seaworthy, and they saw no reason to justify 
her running upon the reef. Another witnessexamined her and said 
he could see no reason for the stranding until he saw the auge 
holes, which he did discover in her bottom. This is substantial] 

the evidence upon the part of the plaintiffs. 
195 Upon the part of the defendant you have, first, the testi- 
mony of Capt. Brown, who appears to be intimately con- 
nected with the defence. He was on the vessel while she was lying 
at the wharf, at the boca, and before she went out into the bay, 
and he testified that, in his judgment, she was not in a suitable con- 
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dition to make the voyage—that is, she was not seaworthy, staunch, 
and strong. 

You also have, Upon the part of the defendant, the evidence of 
the three sailors and the mate, all of them testifying that the vessel 
leaked badly before she started on her trip, and that, in their judg- 
ment and in the judgment of each of them, she was notin a fit 
condition to make the trip. 

The plaintiffs criticise that testimony, and call the attention of 
the jury to the fact that, although these sailors saw that she was in 
this condition, they still started to make the VoYage upon her—that 
is, they did not protest to any one on land, although they do say 
they protested to the captain and mate. 7 

There is no question but this vessel was wrecked by reason of 
filling of water; and if you find that she leaked, as these witnesses 
testify she did—if she did fiil without the barratry of the mas- 
ter—that 1s, if she leaked bv reason of her age or unsound condi- 

tion—then, as matter of law, she was not seaworthy at the 
196 time she left port, beeause no vessel could start out on a 

cruise of this kind and sail upon smooth water with no wind, 
no rocks, no collision, and, without any apparent cause,and fill with 
water and stll be seaworthy when she started upon her voyage. 


. , 


If you find that the leak existed and was not occasioned by the 


auger lioles, then [I say it will be proper to find that the vessel was 
In an unseaworthy condition. In other words, in order to find that 


she was unseaworthy you must find that it was from the ordinary 
leaking of the vessel and not from the artificial cause—that is, from 
the auger holes which some of the witnesses have testified were 
placed in her bottom and sides. 

So much, then, for the question of seaworthiness. If you find 
that she was not seaworthy, that ends the case, and the defendant 
is entitled to a verdict. If, on the contrary, you tind that she Was, 
you then come to the next question, heretofore stated, and which 1s 
the main proposition to be discussed, Was this sugar placed on 
board at the time the plaintiffs speak off? 

The defendant admits, and there is no dispute, that while the 
brig was lying atthe wharf 216 hogsheads were placed aboard ; they 
also concede that after she was towed out into the middle of the bay, 
a mile ora mile and a half from the wharf, 152 additional hogsheads 

of sugar were placed upon her. In other words, they concede 


_~ 
< 
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197 that there were 3869 hogsheads placed upon her at the wharf 

or taken on board by the hghters. They, however, do not 
admit that the balance, 163 hogsheads, were placed upon her, and 
it is with reference to these hogsheads, 163, that the controversy 
In this case arises. 

The plaintiffs first introduced upon this question the bill of lad- 
ing, and, in ordinary cases, that 1s all the proof required. A bill of 
lading, in a commercial transaction, is prima facie evidence of the 
statement which it contains; and as the shipper must pay freight 
upon the amount, and as the carrier is bound to deliver the quantity 
stated in the bill of lading, it is to the advantage of both parties 
that great care should be taken that it correctly states what the facts 
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are. In this case, however, for obvious reasons, this proof has not 
been relied on by the plaintiffs as alone sufficient to satisfy you of 
the truth of their allegations. A bill of lading, like every other 
paper, may be attacked for fraud; and this defendant insists that 
the giving of the bill of lading was only a part of the scheme to de- 
fraud; that, in fact, the sugar was not placed upon the brig; there- 
fore that is the question at issue, irrespective of the bill of lading, 
although you have a right to take it into consideration also. 

~ Generally speaking, the plaintiffs have produced the parties 
198 who brought the sugar down from the plantations, the clerks 

who did the weighing, the clerks who tallied, and the lighter- 
men and the stevedores engaged in the loading. 

[ shall not detain you by giving in detail their testimony, because 
you will recollect who the witnesses were—all the parties at the port 
who assisted in putting the sugar on board of the lighters or on 
board the brig. They have also called the customs officer, who has 
testified that the plaintiffs paid the export duty upon the full amount 
of sugar, and which upon the 163 hogsheads would amount to some- 
where about $1,000. The defendant, however, insists that although 
all these witnesses have been called, there is no one of them who 
has traced the sugar all the way from the warehouse to the deck of 
the brig, and that there is a missing link, which is an important 
link in the plaintiffs’ testimony. 

The plaintiffs have also introduced proof to show that the brig 
when properly laden, when having on board her full cargo, would 
hold just about the number of hogsheads that were put there, as 
they say, at this time, and that when fully laden she would draw 
from thirteen to fourteen feet of water. 

They have introduced the evidence of the pilot that she drew at 
that time thirteen and a half feet of water; and, perhaps, it is proper 

that I should say to vou, gentlemen, that as it subsequently 
199 appeared that the only information the pilot had was derived 

from statements made to him by the captain and the mate, 
you are at liberty, and I think I will say that you must, upon this 
proof, disregard that evidence. But there is other proof that she drew 
at that time between thirteen and fourteen feet of water, and I recol- 
lect now, as you will doubtless, the evidence of the witness Olsen, 
who said that when she left the wharf the thirteen-foot line was 
under water. The mate, however, testified that she was drawing 
twelve and a half feet of water. ; 

This, gentlemen, is the evidence upon the part of the plaintiffs ; 
and they insist that it shows that in the usual and ordinary course 
of business, without fraud, using the means which they had always 
used, they placed this sugar on this brig. 

The defendants have called three of the sailors who were on the 
bark at the time, and they have testified, and substantially they all 
agree, that at the time she sailed from Sagua she did not — half a 
full load on board; and they say further, that these lighters which 
frequently came to the brig did not discharge their full cargo there, 
but from the brig they went to other boats lying in the harbor, and 
although they did not see the hogsheads taken from the lighters 
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and put upon the other boats, the defendant insists that the 
200 inference that this was done is plain. The sailors also say 

that the lower hold, which would carry four hundred-odd 
hogsheads of sugar, was not full, and was loosely packed, and did not 
carry the full cargo. But one of them, in deseribing the work, used 
the phrase “screwed in the cargo.” In the between decks, which 
would hold about eighty hogsheads, they all agree that there were 
but twenty-two hogsheads of sugar. 

They further prove by these three witnesses that after she sailed 
there were only four hogsheads thrown oul overboard: they all dgree 
in that. The defendant argues that there is no evidence that there 
were any of them taken off the vessel in transit; that all that were 
taken off at the reef have been accounted for, and after accounting 
for all taken off and thrown overboard, there is still this deficiency 
of 163. 

The defendant also calls the mate of this vessel, and I hardly 
know, gentlemen, what to say to you with reference to his testimony, 
for this is the first time in my experience that I have ever known a 
witness, without taking advantage of the privilege granted to him 
by the law, which absolves him from testifying to anything which 

will tend to criminate him, to come upon the stand and testify 
20] to that which proved him to be a consummate villain. He 

has testified that he was a party to this raseality ; that, know- 
ing that he was committing a fraud, knowing that he was certifying 
to a lie, he placed his name upou these receipts. Of course, if, 
taking his testiinony in connection with the other testimony in the 
Case, VOU Say that he has told the truth here, then there is no escape 
from the presumption that these plaintiffs were parties to the fraud, 
and of course they cannot recover. It is for you to weigh his tes- 
timony, and it is proper that you should take into consideration in 
welghing the fact that I have already stated, that he has sworn here 
to his own infamy. 

The defendant has also produced another piece of evidence, which 
has been elaborately discussed before you and to which it is neces- 
sary that I should briefly refer. They say that they have proved, 
beyond a doubt, that four days after this vessel was lost these 
plaintiffs, knowing the fact, telegraphed to their consignees in Phil- 
adelphia to increase the amount of insurance twenty per cent. upon 
the invoice trust; and thev say that if there is a doubt upon the 
main proposition that you have a right to take into considera- 
tion this subsequent fraud as evidence upon the main question in 
the case. I shall not attempt to recapitulate the facts with regard to 

this telegram, because ihey are fresh in your minds. Suffice it 
202. = to say that the defendant insists that they have proved, be- 

yond the peradventure of a doubt, that Tejedor knew at the 
time he telegraphed to Carson & Co. that the Georgia was a wreck, 
and that he sent the telegram knowing that he was perpetrating a 
commercial fraud; knowing that he was endeavoring to cheat the 
Insurance company. 

The vessel was wrecked upon the 16th of June, and the telegram 
to Carson & Co. was sent on the 20th. It is in evidence that there 
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was communication between Cardenas and Sagua by rail, by water, 
ind telegraph; and they say that they have prov ed by the handwriting 

the plaintiff Tejedor that in the same letter in which he asked 
the clerk Culmell to telegraph for the extra insurance he acknowl- 
edged the receipt of a telegram from Rabel announeing the loss of 
the Georgia, and also directing Culmell to telegraph a statement of 
what had happened to the Georgia to his partner, who was then In 
Havana. 

And they say further that this testimony (that is, the testimony 
of Culmell) was presented at the last trial, and, though many 
months have els ay d, the plaintiff —_ dor has not denied his story. 

Upon the part of the plaintiffs, in his original “pe ai ion Tejedor 
a6 sworn that he received the te leita from Rabel after he had 
sent the telegram to Carson & Co., and that he sent that simply be- 
cause there was a rising market and for the purpose of obtaining 

the benefit of the rise in sugar. If you find that to be true, 
203 then this bit of testimony is to be laid out of the ease. If, 

however, you find that the version of the defendant is the 
correct one, then it becomes important to know how to apply it in 
this ease. 

As I say, the defendant insists that if there is a doubt upon the 
main proposition you have a right to take this subsequent fraud— 
if it was a subsequent fraud—into consideration ; and that, unques- 
tionably, is correct. It is evidence bearing upon the main proposi- 
tion, because if there is a doubt upon that branch of the case and 
you find that the man charged with fraud has in a similar transac- 
tion within four days committed another fraud of like character it 
is evidence bearing upon his bad character and dishonest intent. 

But if upon the main facts you find that 522 hogsheads of sugar 
were put upon a seaworthy vessel which was wrecked by the barra- 
try of the master, not connived at by these plaintiffs, then, no mat- 
ter whether you find a subse quent fraud to have been committed or 
not, the plaintiffs are entitled to recover, for it is very clear that if 
they made an honest contract upon the 14th day of June they 
should recover upon that contract, notwithstanding the tact that 
they undertook to make a dishonest one upon the 20th of the same 
month. 

It.is also proper, perhaps, to suggest that if the plaintiffs 

204 had been parties to the original fr: aud they would not have 

waited until news of the wreck to have obtained additional 

insurance, but would have obtained all that was possible in the first 

instance. All these considerations, gentlemen, are for you to de- 
termine. 

The next ca. ion, tnerefore, is (if you find the others in favor of 
the plaintiffs), Was this vessel wrecked by reason of any of the 
causes assigned in the policy? And that comes down simply to the 
question, Was she wrecked by the barratry of the master or the 
mate? 

Upon this question you have, first, the evidence that both the 
master and mate are confessed villains—the mate having confessed 
his infamy upon the stand, the master having confessed it by his 
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flight. You have the further evidence, which is uncontradicted, 
that somewhere in the shell of this vessel there were several auger 
holes; that immediately after putting out of port, instead of stand- 
ing on her course to the Delaware breakwater, she skirted along the 
coast, always keeping in sight of land, and that she was found two 
days afterwards wrecked upon a solitary reef eighteen or twenty 
miles from Cardenas. Immediately after being discovered, 1mme- 
diately after striking the reef, lighters were seen coming from the 
harbor, and the p laintiffs insist that they were there by some pre- 

concerted signal. Other vessels came to the relief of this 
205 brig, but the parties offering assistance were driven away with 

threats. ‘There is testimony that one party came with a 
lighter there and offered to take off the cargo, but he was refused by 
the captain because, he said, he had made an agreement with one 
Jexabosinaage? Le ie You also have the fact that this was pleasant 
weather, in June; that there were no waves; that there was no 
hurricane, howe was no collision, there were no rocks and no 
winds. In other words, the vessel encountered during this time 
none of the dangers of the deep 

So, gentlemen, these are the questions for you to determine. The 
case has taken a long time in trial, and it is a question of vast im- 
portance to all the parties that they are determined correctly. Let 
me briefty state them again: 

First. Was this a se: aworthy vessel at the time she started from 
Sagua la Grande? If yousay she was not, then your verdict is for 
the defendant. 7 

Second. Were 5382 hogsheads of sugar placed on board this ves- 
sel? If you say that they were not, and that there was a deficiency 
of 163 hogsheads in the amount, then your verdict will be for the 
defendant. 

[f upon these two propositions you find in favor of the plaintiffs, 
you then come tothe question of barratry ; and 1f you sav upon this 
proof that she was wrecked by reason of the villainous conduct of 

master or mate, then your verdict will be for the plaintiffs, 
206 provided, as I say, you find the other two propositions In 
their favor. 

[f you find in favor of the plaintiffs, then your verdict will be for 
$17,530.11. If you find for the defendant, the verdict will be simply, 

no cause of action. 
207 The counsel for the defendant then and there, before the 

jury were given into the care of the bailiff, called attention of 
the court to the fact that it had charged the jury in substance that 
there was noescape from the presumption that if there were a fraud 
the plaintiffs were a party to the fraud, and requested the court to 
charge jury on that point that if the sugar did not get on board by 
reason of any conspiracy with Garcia or from any other source, still 
they could not recover. 

The court refused to alter the charge in that respect, and to that 
ruling of the court the defendants, by their counsel, then and there 
duly excepted. 


96 THE INSURANCE COMPANY OF NORTH AMERICA VS. 


The court further instructed the jury as follows: “I say to 
208 you, gentlemen, that in case you find, from any cause, that 


163 hogsheads were missing from or were not on the vessel 
the Inception of the voyage, the ‘plait tiffs cannot recover.” 
The counsel for the defendant then and there, before the jury were 
given into the care of the bailiff, duly excepted to so much of the 
- of the. court as instructed the jury that, “if you find in favor 
of the plaintiffs, then your verdict will be gp Adee oni pp 
ZU on the ground that it was the province of the JUPY to find a 
verdict for the value of any amount of sugar which they 
might determine to have been on board the vessel. 

And forasmuch as the exceptions, matters, and things aforesaid 
would not otherwise appear by the record, | have set my hand to 
this bill of exceptions, which is hereby allowed, and it 1is— 

Ordered, That this bill of exceptions be filed as a part of the 
record with like force and effect as though reduced to writing, signed, 
and filed before the case was given to the jury. 

Witness ny hand at Attica. , N Y., the 4th day of September, LSS5. 


ALFRED C. COXE. [t.s.] 


+ 
| 
ci | 


o~ 

toner 

_ 

“ 

—— 

—? 
~ 


210 EXHIBIT 1. 


COMMERCIAL AGENCY OF THE 
UNITED STATES OF AMERICA, 

PORT OF CARDENAS, CUBA. 
By this public instrument of declaration and protest, be it made 
known and made manifest unto all to whom these presents shall 
come or may concern that on the 25rd day of June, 1880, before me, 
the undersigned, commercial agent of the United States of Americ 
for Cardenas, Cuba, personally came and appeared John M. Welsh. 
master of the brig: “ Ge orgia,” of Baltimore, o DG tons burden, 
or thereabouts, then Iving on the Key “ Cruz del Padre” reef, about 
twenty miles eastward of the Bay of ( ‘ardenas, stranded and bil ( ved, 
and declared that on the 15th day of June last past he sailed in and 
with said vessel, abou! 5.30 a. m.. from the port of Sagua la Grande, 
Cuba, ene with a cargo of five hundred and thirty-one hogs- 


heads of suga oes 1d for the Delaware breakwater: that shortly 
after leavi Ine port it was found that the vessel was making COn- 
siderable water: that the leak increased so that ail hands were 


kept at the pumps to keep the vessel free; that, in consequence of 
the water in the vessel increasin& so fast with a smooth sea and fair 
weather, he decides 1 to put into the port of Cardenas,and the vessel was 
headed that way; that, there being about six feet of water in the 

vessel’s hold, at about half past six or seven o’clock a.m. on 
211 the 16th day of June, 1880, he concluded to beach the vessel 

to prevent her going down in deep water and therelyy becom- 
ing a total loss, and that he ran the vessel on the reef of the “Cruz 
del Padre;” that after the vessel struck, a portion of her cargo was 
thrown overboard, perhaps in the neighborhood of one hundred 
hogsheads, as soon after the vessel struck, as it aaa be done in 
order to get the vessel afloat again; that about five hours after the 
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vessel struck, in the neighborhood of twelve o’clock, a man named 
ramon M. Queipo came alongside the vessel, who had some light- 
ers In the vicinity, and agreed to save all he could of the vessel and 
cargo for fifty per cent. of whatever might be saved, when two of his 
lighters caine alongside of the vessel, and about one hundred and 
thirty hogsheads of the sugar were put into the lighters up to almost 
five o'clock on Saturday morning, the 19th of June, 1880, when he 
left the vessel in charge of the lst mate and started for Cardenas, 
reaching there about quarter to four o’clock p.m. of that day, 
and in consequence of the foregoing facts he now enters this “ note 
of protest” accordingly to serve and avail him hereafter if found 
necessary. JOHN M. WELSH, Master. 


Witness: J. ANTHONY PACETTTI. 


Sworn to and subscribed before me this 24th day of June, 1880, 
at Cardenas, Cuba. 
THOMAS F. WILSON, 


Commercial A gent. 


212 CoMMERCIAL AGENCY OF THE 
UNITED STATES OF AMERICA, 
CARDENAS, CUBA. 

[, the undersigned, commercial agent of the United States of 
America for Cardenas, Cuba, and the dependencies thereof, do hereby 
certify and make known that the foregoing is a true and faithful 
copy of the original on record in this commercial agency, the same 
having been carefully examined by me and compared with the 
original and found to agree therewith, word for word and figure for 
figure. 

Given under my hand and the seal of this commercial agency 
this 26th day of June, 1880. | 

[SEAL. | | THOMAS F. WILSON, 
Com. Agent, 
Fee, $1.30. | 
213 EXHIBIT A. 
‘‘Repers de 48 bocs. Azucar Mena pa. Georgia. 
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217 EXHIBIT C., 
Charter-Party. 


SAGUA LA GRANDE, the 21st of May, 1880. 

It is this day mutually agreed between Captain J. M. Welsh, in 
behalf of the owners of the American brig called the “ Georgia,” of 
340 tons or thereabouts, werent he is master, and now lying in the 
port of Sagua la Gri ande, and Messrs. Guardiola and Teje dor, mer- 
chants, that the said vessel, being tight, staunch, and in every way 
fitted for the intended voyage, captain shall receive on board said 
vessel a full and complete cargo under deck, to consist of sugar in 
hhds., 36-inch heads, without small stowage, which shall not exceed 
what she can reasonably stow and carry over and above her tackle, 
apparel, provisions, and furniture, and which cargo the said captain 
hereby agrees shall be received and stowed on board of the said 
vessel at this port with all due care and all the attention requisite 
to insure its safety during the voyage. The said vessel, being so 
laden, shall with all possible despatch proceed to a port in the United 
States north of Cape Hatteras, and on arrival at the port of discharge 
make a true and faithful delivery of the cargo according to custom 
and bills of lading; in consideration whereof fre Noht shall be paid 
on unloading and right delivery of the eargo at the following rates : 
3+ (three and one-quarter) dollars per each and every hogshead of 
sugar delivered. ‘Twenty running lay days, Sundays excepted, are 
to be allowed the said merchants for loading the vessel, count- 

218 ing from the day the vessel shall have been in readiness for 
cargo, the captain having given timely notice to that. effect, 

until her day of cai ; demurrage to be paid as it may become 
due, at the rate of thirty dollars for each and every day employed 
over and above said lay days, detained through default of the char- 
terers or their agents; the vessel to be consigned to the charterers 


or their agents at the ports of loading, paying usual commissions of 


five per cent. and one per cent. war tax. The cargo is to be de- 
livered alongside at the expense of the shippers and discharged ac- 
cording to the custom at port of discharge; but should the vessel go 
down to the Keys to finish loading, the extra lighterage is to be 
paid by her. The vessel is to load at shipper’s wharf, or so near 
thereto as she may safely get all the cargo or her draught of water 
will admit, and she is to be discharged at port of discharge at such 
wharf as consignees of the cargo may designate, where she ean lay 
afloat. The vessel was built at Datnariscotta, Maine, in the year 1885, 
and rates Ald, A. R. 

The captain to sign the bills of lading as presented without preju- 
dice to this charter-party. What cash may be required for defray- 
ing the usual charges for the vessel is to be advanced by the char- 
tererson usual terms and to be deducted from the freight, on settlement 
thereof, with cost of insurance and charges; one per cent. commis. 
sion returned to master. Penalty for non-performance of the severay 
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articles of this agreement, half amount of freight. The acts of 
219 God, restraints of princes and rulers, and all and every dan- 

ger and accident of the seas, rivers, and navigation of what- 
ever nature and kind during the voyage excepted. Made out and 
signed in quadruplicate. ra 

(Signed) JOHN M. WELSH. 

(Signed) GUARDIOLA anp TEJEDOR. 


Witness of the signatures : 
(Signed) CARLOS GARCIA. 
Captain guarantees insurance of cargo for his vessel as for first- 
class vessel; any extra insurance to be paid by him 
(Signed) Ge aE. 


It is mutually agreed that the captain proceeds to Delaware break- 
water for orders to New York or Philadelphia, and that if the vessel 
is ordered from there to New York the sum of twenty-five dollars 
U.S. will paid on and above rate of freight, but 1f ordered te Phil- 
adelphia nothing extra is to be paid on within-named rates. This 
addition is not on the captain’s copy, as he has it not with him. 

Sagua, l4th June, 1880. 

(Signed) ; G. & T 


JOHN M. WELSH. 
220 Exuipit D. 
Translation. 
Julio B. Rabel, ship-broker, Cardenas, Cuba. 
CARDENAS, June 22nd, 1884. 
Messrs. Guardiola & Tejedor, Sagua la Grande. 

Drar Sirs: I am favored by your esteemed favors of the 18th and 
19th inst. and telegram in answer to mine of day before yesterday, 
referring to the Georgia, which arrived in my hands too late to give 
vou minute details by mail, as I desired. 

As I said, the vessel referred to grounded on Key Cruz del Pedre, 
being total loss. 7 

Of the cargo only 182 hogsheads were saved, which are deposited 
in the stores of Messrs. Vidal & Torayo. 

Last night a gentleman from here, representing the insurance 
agent, left for the place of disaster. At bis return I will learn full 
details and will advise you. 

x * x * * 
Your obedient servant, JULIO B. RABEL. 


* * * 
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223 EXHIBIT X. 
PHILADELPHIA, June 21, 1880. 


Insurance Company of North America. 


fp 


Insure under open policy No. —, on —— sugar, valued at 
——., per brig Georgia, at and from Sagua la Grande to Plilada. or 
via Delaware breakwater to N. Y. or Philada., for account of whom 
it may concern, and loss, if any, payable to Geo. C. Carson & Co. 

<e— Rate, — per cent.; prem., $——. 


. 1 .7 W here 
Tonnage. | When and where built. | a ’ 
. - metalled. 


- 
Nationality. Rig. | Class. 
| 
i 


' 


| 
} 
' 
| 


[Erased in copy:] We ask this shipment to be covered (twenty) 20 per cent. above 


ad 
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Warranted by the assured free from claim for capture, seizure, de- 
tention, or destruction by or arising from acts of any belligerent 
nation or people or the consequences of any attempt thereat. 

Proof of loss to be authenticated by the agent of the company, if 
there be one, at the place where sueh proofs are taken. 


EXHIBIT Y. 
PHILADELPHIA, June 22, 1880. 
Insurance Company of North America. 


insure under open policy No. 911,075, $41,888, on sugar, valued 
thereat, per brig Georgia, at and from Sagua la Grande to Delaware 
breakwater for orders; thence to N. York or Philada., for account 
of whom it may concern, and loss, if any, payable to— 
GEO: C. CARSON & CO.,, 
Per HENRY CARSON, 


oo 3 . A ia QmaOr 

Rate, 1? percent.; prem., $735.04. 
| 

. . . . ‘ rr? ry *¥ 

Nationality. hig. | Class. Ponnage. When and where built. 


W here 


metalled. 


Warranted by the assured free from claim for capture, seizure, de- 
tention, or destruction by or arising from acts of any bel-igerent 
nation or people or the consequences of any attempt thereat. 

Proof of loss to be authenticated by the agent of the company, if 
there be one, at the place where the proofs are taken. 


224 [Endorsed :] U.S. circuit court. Jamie S. Guardiola e¢ al. 
* as. The Insurance Company of N. America. Bill of excep- 
tions. Strong & Cadwalader, def’t’s atty’s, 68 Wall St., New York. 
U.S. circuit court. Filed Sep. 7, 1885. Timothy Griffith, clerk. 
[Endorsed :] Correct. Strong & Cadwalader. Goodrich, Deady 
& Platt, pl’ffs’ att’ys. | 


225 Supreme Court of the United States. 


THe InsuRANCE Company OF NortH America, Plaintiff in Error, 
Us 


JAMIE 8S. GUARDIOLA & Tomas Tresepor, Defendants in Error. 


Afterwards, to wit, on the third Monday in October, in the same 
term, before the Justices of the said Court, at the Capitol, in Wash- 
ington, comes the said plaintiff in error, by Strong & Cadwalader, 
its attorneys, and says that in the record and proceedings aforesaid 
it appears that the judgment aforesaid, in the form aforesaid given, 
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was given for the said defendants in error against the said 
226 plaintiffin error, whereas, by the law of the land, the said 

judgment ought to have been given for the plaintiff against 
the said defendants; and the said plaintiff pravs that the judgment 
aforesaid, for the error aforesaid and other errors in the record and 
proceedings aforesaid, may be reversed, annulled, and altogether 
held for nothing, and that the said plaintiff may be restored to all 
things which it has lost by occasion of said judgment. 

STRONG & CADWALADER, 


Attorneys for Plaintiff in Error. 


(Iundorsed :) U.S. Supreme Court. The Insurance Company of 

North America ag’st Jamie Guardiola and Tomas Tejedor. “Assign- 

ment of error. Strong & Cadwalader, att’ys for pl’ff in error; 

227 ~—s office & P. O. address, No. 68 Wall street, New York city. Serv- 

ice of a copy of the within is hereby admitted. Dated New 

York, Oct. 14, 1885. Goodrich, Deady & Platt, att’y’s for def’t in 

error. U.S. circuit court. Filed Oct. 15th, 1885. Timothy Grif- 
fith, clerk. 


ae 


228 Bond for Damages and Costs. 


Cireuit Court of the United States of America for the Southern 
District of New York, in the Second Cireuit. 


JAMIE S. GUARDIOLA and Tomas TEJEDOR 
MS. 


Tue INSURANCE COMPANY OF NortTH AMERICA. 


IKKnow all men by these presents that we, The Insurance Company 
of North America, as principal, and Nicholas W. 8. Carlin and 
Thomas Charlton Henry, as sureties, are held and firmly bound 
unto the above-named Jamie 8S. Guardiola and Thomas Tejedor in 
the penal sum of thirty-eight thousand dollars, to be paid said Jamie 
S. Guardiola and Tomas Tejedor; for the payment of which, well and 

truly to be made, we bind ourselves and each of us, our and 
2°29 each of our successors, heirs, executors, and administrators, 
jointly and severally, firmly by these presents. 

Sealed with our seals and dated the eighth day of October, in the 
year of our Lord one thousand eight hundred and eighty-five. 

Whereas the above-named The Insurance Company of North 
America has prosecuted a writ*’of error from the Supreme Court of 
the United States to reverse the judgment rendered in the above- 
entitled suit by the circuit court of the United States for the southern 
district of New York: 

Now, therefore, the condition of this obligation is such that if the 
above-named The Insurance Company of Nerth America shall prose- 

cute the said writ of error to effect and answer all damages 
230 and costs if said company fail to make its plea good, then 
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this obligation shall be void; otherwise the same shall be and 
remain in full force and virtue. 

CHARLES PLATT, President. 

Attest: CREVILLE E. FRYER, Sec’ty. 

N. W. S. CATLIN. tt. 6] 

T. CHARLTON HENRY. [1.s.] 


Sealed and delivered the eighth day of October, 1885, in the 


a 


presence of— 
J. BAYARD HENRY, 
EP. L. ELLISON, 
As tol. Charlton Henry. 
N. W. ANDREWS, 
As to Nicholas W.S. Catlin. 


UNITED STATES OF AMERICA, 
Southern District of New York, | 
On this 12th day of October, 1885, before me personally appeared 
Nicholas W. 8. Catlin, who, by me being duly sworn, doth depose 
and say that he resides in the city of New York, in the district 
aforesaid, and is a freeholder therein; that he is worth the sum of 
fortv thousand dollars over and above ali his just debts and 
231 liabilities; and the said Nicholas W.S. Catlin, being to me 
known and known to me to be one of the individuals de- 
scribed in and who executed the within bond, acknowledged to me 
that he executed the same. 


- 88° 


N. W. S. CATLIN. 


Sworn to and acknowledged before the 12th day of October, 1885. 
[L. s.] A. W. ANDREWS, 
Notary Public(15) N. Y. C. & Co. 


KASTERN District OF PENNSYLVANIA, 88- 

Thomas Charlton Henry, being duly sworn, deposes and says 
that he resides in the city of Philade!phia, in the district aforesaid, 
and is a freeholder therein, and is worth the sum of forty thousand 
dollars over and above all his just debts and liabilities. 


T. CHARLTON HENRY. 


On this Sth day of October, A. D. 1885, before me personally 
232 came the above-named Thomas Charlton Henry, who is to 
me known and known to me to be the person described in 
and who executed the within bond, and acknowledged to me that 
he executed thesame; and the said Henry, being by me duly sworn, 
did depose aus aforesaid. 

J. BAYARD HENRY, 

Notary Public. 
EASTERN District OF PENNSYLVANIA, 88: 

On the 8th day of October,in the year one thousand eight hundred 
and eighty-five, before me personally came Charles Platt, to me 
known and known to me to be the president of the Insurance Com- 
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pany of North America, who, being by me duly sworn, deposed and 

said that he resided in the city of Philadelphia; that he was presi- 

dent of the said Insurance Company of North America; that 

235 he knew the corporate seal of said company; that the seal 

affixed to the within bond was such corporate seal; that it 

was affixed by authority of the board of directors of said company, 

and that he signed his name thereto by like authority as president 
of said company. 

J. BAYARD HENRY, 
Notary Public. 
STATE OF PENNSYLVANIA, | 
County of Philad [ph Ld, ( 


88: 


[, Wilham B. Mann, prothonotary of the courts of common pleas 
of said county, the same being a court of record, do certify that J. 
Bayard Henry, Esq. before whom the annexed affidavit was made, 
was at the time of so doing a notary public for the Commonwealth 

of Pennsylvania, residing in the county of Philadelphia, 
234 duly commissioned and qualified to administer oaths and 

affirmations and to take acknowledge ments, &e., and to all 
whose acts as such full faith and credit are and ought to be given, 
as well in courts of Judicature as elsewhere, and that I am well 
acquainted with the handwriting of the said notary public and 
verily believe his slonature thereto Is cenuine, and that said affida- 
vit purports to be taken in all respects as required by the laws of 
the State of Pennsylvania. ~ | 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court this Sth day of ¢ rosy in the year of our Lord 
one thousand eight hundred and eighty-five 

L. S. | WILLIAM Bb. MANN, 
Prothonotary. 


If 
] 
l 


2395 (Endorsed:) U. S. cireuit court. Jamie S. Guardiola and 

Tomas Tejedor vs. The Insurance Company of North America. 
Bond for damages W costs on error to U. 5. Supreme Court. Strong 
& Cadwalader, defendant’s proctors. The within bond approved 
Oct. 12th, 1885. Addison Brown. U.S. cireuit court. Filed Oct. 
12th, 1885. Timothy Griffith, clerk. 


236 Untrep STATES OF AMERICA, 8s: 
To Jamie S. Guardiola and Tomas Tejedor, greeting : 

You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be held at Washington on 
the third Monday of October, 1885, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States in and 
for the southern district of New York, wherein you are defendant in 
error and the Insurance Company of North America is plaintiff in 
error, to show cause, if any there be, why the yadgment of the said 
circuit court in said writ of error mentioned, in your favor and 
against the plaintiff in error, in a suit which is in the said circuit 
court between you as plaintiffs and the said Insurance Company of 
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North America as defendant, should not be revised and corrected 
and speedy justice should not be done to the parties in that behalf. 
Dated New York, October 12th, 1885. 
ADDISON BROWN. 


237 [Endorsed:] U. S. Supreme Court. The Insurance Com- 
pany of North America, plaintiffs In error, against Jamie 5. 
Guardiola and Tomas Tejedor,defendantsin error. Citation. Strong 
& Cadwalader, attorneys for the plaintiffs in error; office and P. O. ad- 
dress, No. 68 Wall street, N. Y. Due and timely service of copy of 
the within citation is hereby admitted this 14 day of October, 1885. 
Goodrich, Deady & Platt, att’v for def’t. U.S. cireuit court. Oct. 
14, 1885. Timothy Griffith, clerk. 
Endorsed on cover: S. New York C.C. U.S. No. 159. The In- 
surance Company of North America, plaintiff in error, vs. Jamie S. 
Guardiola and ‘Tomas Tejedor. Filed October 19, 1885. 
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United States Supreme Court. 


OcroBER TERM, 1888—NoO. I5o9. 


THE INSURANCE COMPANY OF NORTH AMERICA, 


Plaintiff in Error, 


JAMIE 8S. GUARDIOLA anpb TOMAS TEFEDOR. 
Defendants in Error. 


In ERROR TO THE Circuir CouRT OF THE UNITED STATES FOR THE 


SOUTHERN District oF New York. 


BRIEF OF ARGUMENT FOR PLAINTIFF IN ERROR. 


JOHN L. CADWALADER, 
Counsel for Plaintiff in Error, 
No. 36 Wall Street, New York. 
STRONG & CADWALADER, 


Altorneys. 


EVENING Post JoB PRINT, New York 


pees 


Alnited States Supreme Gout. 


THE INSURANCE COMPANY OF 
_NortTH AMERICA, 
Plaintiff in Error, 


JAIMIE SS. GUARDIOLA AND 
TOMAS 'T'EJEDOR, 
Defendants in Error. 


BRIEF OF ARGUMENT FOR PLAINTIFF 
InN ERROR, 


Statement, 


This is a writ of error to the Circuit Court for the South- 
ern District of New York, to review a judgment entered 
upon the verdict of a jury in favor of the defendants In 
error (plaintiffs below) against the plaintiff in error (de- 
fendant below), for $18,863.36, on October 5, 1885. 

The case was twice tried, the jury having disayreed 
upon the first trial. 

The action was brought by plaintiffs, residents of Cuba, 
copartners under the firm name of Guardiola & Tejedor, 
against an insurance company incorporated in Pennsyl- 
vania, to recover upon a policy of insurance issued by 
them, the invoice value of and freight upon 531% hhds. of 
sugar, alleged to have been shipped by plaintiffs from 
Sagua la Grande, Cuba, in June, 1880, to the United 


States, by the American brig Georgia, which was wrecked 
near Cardenas, Cuba, twenty-four hours after sailing from 
Sagua, less the proceeds of the sale of 223 hhds. saved 
and sold in New York as damaged. 

The defenses set up by the defendants’ answer were 
(1) that 368 hhds. of sugar, and no more, were shipped, 
the loss upon which had been paid in full before suit; (2) 
that the vessel was not seaworthy at the inception of the 
risk. 

Upon the trial the main question was as to the amount 
of cargo actually on board. 

The vessel sailed from Sagua June 14, 1880. She skirted 
the shore, leaking badly from the commencement of the 
voyage, and on the 15th or 16th was run ashore on a reef 
30 miles out of her course, some 20 miles from Cardenas. 
The captain refused assistance from a _ passing lghter; 
other lighters, as if by arrangement, approached, four 
hogsheads were thrown over and a number taken from 
her in more or less damaged condition, leaving 163 unac- 
counted for. The master forthwith, after partly making 
his protest, absconded (see fol. 96 Protest). Intelligence 
was sent by telegraph of the loss, and Tejedor, one of the 
defendants, forthwith wrote a note after the receipt of 
this intelligence to his clerk Culmell (see fols. 171, 176) 
signed by himself, directing the despatching ot a telegram 
to increase the insurance, which note was read in evi- 
dence without contradiction or explanation on the part 
of the plaintiff. 

It being patent on all the facts that a fraud had been 
committed, and the crew having united in a statement 
that the cargo was short—the Insurance Company re- 
fused further payment, and the agents of plaintiff through 
whom the insurance was effected, declined to press the 
claim. 

On the trial the plaintiffs proved that on May 26, 1878, 
the plaintiff in error issued to Geo. C. Carson & Co., of 
Philadelphia, an open policy in ihe sum of $100,000, insuring 
insaid sum foraccount of whom it might concern, all goods 
for account of or consigned to them from port or ports in 


the West Indies, to port or ports in the United States, 
north of Hatteras, upon a vessel or vessels agreed upon 
at the time of endorsement, such insurance being against 
perils of the sea * * * barratry of the master and 
mariners, and such other perils, losses, and misfortunes 
that should come to the hurt, detriment or damage of 
said freight or property, or any part thereof, all risks to 
be reported to the insurance company, and the amount de- 
clared as soon as ascertained. 

That on June 22, 1880, at the request of Geo. C. Carson 
& Co., and on hearing from plaintiffs of the proposed 
shipment, there was endorsed by the defendant upon said 
policy for the benefit of the plaintiffs, the risks in con- 
troversy, 7. e., (1) upon the brig Georgia, from Sagua la 
Grande to Delaware Breakwater, for orders, thence to New 
York or Philadelphia, upon sugar, valued as $41,858, con- 
signed to George C. Carson & Co., and (2) upon the freight, 
viz., S¥95 (Printed Record, p. 20). 

The plaintiffs also read in evidence ‘the invoice (p. 21), 
the bill of lading (p. 28) and five receipts for sugar de- 
livered on board the Georgza, between June 3d and 14th, 
I8s0, for amounts aggregating 315 hhds. and 1 tierce, 
signed by 8. Dodds, the master of the vessel. 

No oral testimony was offered by plaintiffs, but deposi- 
tions of a number of witnesses, taken at Sagua, in Cuba, 
at the place where the transactions occurred: and where 
the books, records, &c., &c. were, under a commission, 
were read, to prove the receipt of the cargo claimed to 
have been on board, to which testimony general refer- 
ence is made as necessary to a clear comprehension of 
the foundation of this appeal. 


Felipe Obeso, a clerk in the employ of the plaintiffs, de- 
posed (p. 21) that he was manager in charge of the store 
of said firm at Sagua; that on June 11, 1880, he saw 48 
hogsheads of sugar weighed and delivered on board the 
steam launch 7rzl/o, and instructed the captain, Domingo 
Suarez, to take them to the Boca, twenty-one miles dis- 
tant by river, and deliver them to the steam launch 


Esperanza, for transfer to the Georgia. That it was his 
duty to receive and see weighed all sugars coming into and 
going out of plaintiff’s stores; he did not personally weigh 
any sugars, but he saw them weighed and delivered on 
board the Trillo; and counted them, and kept the num.- 
bers, marks and figures. Ina further additional deposi- 
tion witness testified that the weight of the sugar testified 
‘n his former deposition, appeared in a memorandum 
which he produced and annexed to his deposition; he 
could not give the original, because it was engrossed in 
his book of weights, &c., at the plaintiff's store in Sagua. 

The plaintiffs thereupon offered to read the memorandum 
in evidence to which the depondent objected that tt was not 
competent, and was not the best evidence. The Court 
overruled the objection, to which the deponent duly excepted 
(p. 22). The memorandum was read in evidence, and is 
annexed to the bill of exceptions marked ‘‘ A” (p. 97.) 

On cross-examination the witness testified that the 
original of the said memorandum was in his own hand- 
writing, engrossed in a book, at the time of his examina- 
tion in the’plaintiff’s sugar store in Sagua, and that the de- 
tails had been copied from the same book (p. 22.) 

The defendant thereupon moved to strike out the evidence 
in said memorandum, it appearing affirmatively that the 
original book was in the possession of the plaintiffs. The 
Court denied the motion, and the defendant duly excepted 
(p. 23.) 


Domingo Suarez, the captain of the 7ri/lo, an employé 
of the plaintiff, deposed that on June 11th he received 48 
hogsheads of sugar from plaintiff's wharf at Sagua, which 
he delivered on June 12th on board the Esperanza, then 
lying in the bay at the mouth of the river (p. 31). 


Gabriel Garcia, a sugar weigher, in the employ of the 
plaintiffs, deposed that on May 19, 1850, he weighed 368 
hogsheads of sugar then lying in the warehouse of Moré, 
Ajuria & Co., at the port or Boca of Sagua, which, on 
May 25th or 26th, by direction of the plaintiffs, 
he classified and marked for shipment, 324 hogs- 
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heads as ‘‘regular refined,” marked S, and num- 
bered 1 to 3824; and 44 hogsheads as ‘‘ common 
refining,” marked %, numbered 116 to 159; and that 
he saw 216 of these hhds. put on board the Georgia 
at the wharf. That on June 38d he saw delivered 
and put on the plaintiff’s steam launch Hsperanza, 50 
hhds. marked ‘'S;” on June 4, he received 28 hhds. by 
railroad, which, with the 58 hhds. marked ‘‘S,” in all 76 
hhds. he saw delivered on the Hsperanza; and on June 8, 
he weighed 34 hhds. marked %, numbered 82 to 115. That 
he saw the H’speranza leave the wharf and sail in the 
direction of the Georgia with the first 50 hhds. on June 3, 
and on the following day he saw the same launch leave 
the wharf with with 86 hhds. and go in the direction of 
the Georgia, then lying at anchor in the bay; “‘that he 
‘‘saw the steam launch go on both days alongside the 
‘* Georgia, after having left the wharf with the cargo as 
aforesaid, and oh both occasions saw the launch come 
‘“from alongside the Georgia while she was lying at 
‘* anchor, and on both occasions when she returned to the 
wharf she arrived empty, and that he was certain that 


- 
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‘* the steam launch did not go alongside any other vessel 
‘or wharf after leaving the Georgia” (p. 28). | 


Qn cross-examination he stated that he personally 
weighed the said 368 hhds. and the 34 hhds.; that he could 
recall the weight of each package, as he had preserved 
them in his note-book; that he knew the number of hhds. 
weighed, and the weight of each, because he himself 
actually weighed 402, and delivered 396 as testified on his 
direct-examination; that he kept the original figures of 
those he weighed in his note-book of weights, which at the 
time of testifying was in his possession, from which he re- 
freshed his memory as to dates ana numbers (p. 24). 

That at the time the launch was leaving he was weigh- 
ing sugars in the store and seeing the cars loaded with 
sugar to take to the wharf; he being thirty or fifty yards 
distant from the launch; that he counted the hogsheads 
after they were in the launch’ That he saw the launch 
deliver the sugar on board the Georgia; that he knew the 


exact number of hogsheads—136—as he counted them in 
the launch (p. 24). 

The plaintiffs having requested the witness to produce 
and annex to his deposition the memorandum referred to 
by him, he stated that he could not present the original, 
as he preserved in it all his transactions for the year, but 
that he produced a copy of the memorandum made by 
himself in his book of weights, the original of which was 
in his handwriting, in his possession. That besides the 
216 hhds. which were put on the Georgza at the wharf, 
he was present and saw and delivered on the steam 
launch 214 hhds. more, all destined for the Georgia, and 
that he counted each and every hogshead as it passed from 
the wharf to the launch, but did not at the time of testify- 
ing recollect the number in each case; that he was present 
all the time that the steam launch remained at the wharf 
receiving sugar for the Georgia, and that he weighed and 
took a note of 402 hhds. of sugar and saw and counted 
430 bhhds. embarked on board and for the Georgia (p. 25). 

The plaintiffs thereupon offered to read the satd memo- 
randum, to which the defendant objected that it was not 
competent evidence and was not the best evidence. The 
Court overruled the objection, and the defendant duly 
excepted (p. 25). The memorandum was then read in 
evidence. It is annexed to the bill of exceptions, marked 
Exhibit B (pp. 25-98). 

Antonio Jorge, the captain of the HMsperanza, which 
was owned by the plaintiffs (pp. 23-30), by whom witness 
was employed (p. 25-30), deposed that he carried on said 
launch from the wharf of Moré, Ajuria & Co. and delivered 
on board the brig Georgia, then lying in the bay— 


On June 38d, 50 hhds. of sugar, 
ee, MS ln ae 
“ “ 6th, 53 “ 1 tierce of sugar, 
= “* 9n, 78 ©“ oF sumer, 
ee ae? ” received from 
the launch Trzllo on June 12. 
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In all 315 hhds. 1 tierce (p. 29). That these dates and 
figures were partly from memory and partly from being 
refreshed from seeing papers in the hands of Guardiola 
& Tejedor. That he did not keep any tally or count of 
the sugars, but each time that he took any hogsheads from 
the shore or elsewhere for the brig he counted the number 
of hogsheads and found them to correspond with the re- 
ceipts which he received from Garcia Bros., and after- 
wards returned to them with the signature of the mate 
and Custom-House officers, and that the the total number 
of the hogsheads which he delivered on board the Georgia 
was 815 hhds. and 1| tierce (p. 50) 

On cross-examination witness admitted ‘‘ that he knew 
the number of hogsheads that he received and delivered, 
as he had testified, because he had refreshed his memory 
by seeing some receipts which he had received from the 
Garcia Bros. with each launch load, and which he after- 
wards returned to them after they had been signed by the 
mate and officer of customs.” : | 

He did not remember the hogsheads or receipts. The 
only account which he had kept or had was the mate’s re- 
ceipts, the originals of which were at the time of testify- 
ing in the possession of the plaintiffs. He testified from 
recollection, refreshed by seeing the original receipts, 
that his launch returned direct from the Georgza on the 
38d, 4th and 5th of June, 1880, to the wharf of Moré, 
Ajuria & Co. The launch would carry 100 hogsheads 
when loaded. 

Marcelliuo Garcia, plaintiff’s shipping agent and at- 
torney at the port, deposed that he ordered the captain of 
the Georgia to take his vessel to the wharf of Moré, 
Ajuria & Co. to load with a cargo of sugar, and that on 
May 26, 1880, she commenced loading, and continued at 
the wharf loading until June Ist, during which time she 
received on board 216 hogsheads, and not being able to 
take more cargo at the wharf, owing to the little draught 
of water, she went to anchor in the bay. 

That on June 3d he ordered the captain of the /speranza 
to go to the wharf, and receive 50 hogsheads and carry 


them to the Georgia ; that on June 4th, by his orders, the 
steam launch received 86 hogsheads from the same wharf, 
and carried them to the brig; on June 5th he ordered the 
same launch to go to the wharf and receive 53 hogsheads 
and 1 tierce and carry them to the brig; on June 9th he 
gave the same orders as to 78 hogsheads. That two or 
three days previous to the clearing of the Georgza, the 
plaintiffs sent fo hin. 48 hogsheads by the 7Trzl/o, but as 
he had no orders to clear the Georgia then, and knew the 
captain would claim to be cleared as soon as he received 
these on board he (‘the witness) ordered the 48 hogsheads 
to be transferred to the launch Esperanza, which was 
done. That the reason for changing the sugar from the 
Trillo to the Esperanza was because the Trillo was used 
exclusively for river traffic, the launches belonging to the 
same owner, Guardiola & Tejedor, and he wished to 
save the expense of keeping the two launches lying at the 
bay (p. o2), (Compare the very different version of this 
affair given by Obeso and Saurez supra.) That after the 
sugar had been on board the E’speranza two or three days he 
ordered it to be taken and delivered on board the Georgza 
(compare Jorge, p. 29). That this took place June 14th, 
and on the same day he cleared the vessel, and wrote 
plaintiffs that she had finished loading, having on board 
531 hogsheads and 1 tierce. That on May 26th, when he 
opened up the register for the loading of the brig, he paid 
the export duty on 200 hogsheads, to be shipped; on May 
29th he paid the export duty on 100 more hogsheads; on 
June 14th he paid the export duty on 100 hogsheads more; 
on June 9th on 100 hogsheads more, and on June 14th on 
31 hogsheads and 1 tierce (p. 33). 

On cross-examination the witness testified that he did 
not remember either the weight or number of the hogs- 
heads which he saw weighed and shipped; he did not recol- 
lect if the Esperanza had any other sugars on board 
mixed with the cargo intended for the Georgia, nor 
w.iether she visited any other vessel after leaving the 
Georgza, without returning to the shore or wharf; that it 
would not be strange if she had, because she could carry 
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more than 100 hogsheads at a time, and it was customary 
to send a cargo for different vessels at the same time, to 
save her from returning to the wharf (p. 33). 

José P. Ferreria, an officer of customs at Sagua, de- 
posed that he counted the sugar shipped on the Georgza. 
That on June 3d he saw delivered from the wharf on 
board the E’speranza 50 hogsheads of sugar destined for 
the Georgia; on June 5th 53 hogsheads and 1 tierce; and 
on June 9th 78 hogsheads. That on June 14th he saw 48 
hogsheads delivered from the Trillo to the Hsperanza for 
the Georgia; he counted each of the hogsheads, both 
when on the launch and when on the wharf. That there 
was an export duty on sugars exported from Sagua to the 
United States—how much he didn’t know. He knew it 
was paid by plaintiffs, because he had seen the policy, 
which could not have been issued unless the duty was 
paid. He did not know how much was paid (p. 34). 

On cross-examination the witness stated that he had 
kept a memorandum of the number of hogsheads deliv- 
ered from the wharf to the launch, and dates, the original 
of which at the time of testifying was in the Custom 
House, and a copy of the same in his possession; that he 
did not speak from memory, Out from a memorandum, 
which at the time of testifying he held in his hand, the 
original being in the Custom House ; that he could not 
from memory recall the weights, nezther could he tell the 
number of hogsheads from memory that were shipped on 
the Georgia; that he testified from a note in his hand,. as 
he could not have hept the particulars in his memory. 

The defendant thereupon moved the Court that so much 
of the testimony of the said witness as related to the num- 
ber of hogsheads shipped, either on board the Esperanza 
or the Trillo for the Georgia, be stricken out, upon the 
ground that the witness said on cross-examination, ‘‘ J 
cannot tell from memory ; I testify from the memorandum 
lL hold in my hand,” and that he did not annex the mem- 
orandum, and even the memorandum was a copy of one 
which he said was in the Custom House. The Court de- 
nied the motion, and the defendant excepted (p. 35). 
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Gerome Banasco, a clerk in the store of Moré, Ajuria & 
©o., at the Boca, when first called (p. 36), stated that he 
could not answer as to the number of hogsheads shipped 
and the dates of shipment by the Georgza until he had re- 
freshed his memory by his books. His examination was 
adjourned until a subsequent day, when he was called, 
and testified that on May 20, 1880, 491 hogsheads were 
weighed and delivered to plaintiffs in the store of Moré, 
Ajuria & Co.; that the brig came alongside the wharf on 
May 15th and left on May 29th, having taken in 216 hogs- 
heads. She then went to anchor in the bay, and that a 
part of the sugar referred to was put on board the Esper- 
anza to be carried to her. He could not state how much, 
nor the days. 

That he saw the launch leave the wharf and go towards 
the Georgia; she appeared to be loaded to her capacity, 
and she always returned light; that the Georgia was then 
lying at anchor inthe bay about three miles from the 
wharf. On cross-examination, he stated that he person- 
ally saw weighed and delivered to plaintiffs from the 
store of Moré, Ajuria & Co. 491 hogsheads on or about 
May 20th; that of this number 216 were put on board the 
brig at the wharf between May 25th and 29th; that in 
addition he believed that 368 hogsheads of the same lot 
were put on board the Georgia, or sent to her by steam 
launch. That heknew the number hehad stated were actu- 
ally weighed, from receipts which he had in the office of 
Moré, Ajuria & Co. and Guardiola & Tejedor, by the 
latter having paid the wharfage of the same. That he 
himself made out the receipts for weighing and wharfage 
and sent them to the office of Moré, Ajuria & Co. in town 
for collection. That of his own personal knowledge he could 
not tell how many hhds. were sent from the wharf by the 
Esperanza to the brig, but he was certain the launch went 
several times from the wharf loaded to her full capacity; 
that he did not actually see the hhds. taken out of the 
launch and put aboard the brig because of the distance 
(Comp. M. Garcia, supra), and having no particular interest 
inthe matter, and did not know whether the launch went 
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directly from the Georgia to the wharf or to any other 
vessel or vessels. He had seen one or more launches 
loaded at the wharf of Moré, Ajuria & Co. with cargoes 
of sugar for the Georgia, but did not recollect the names 
of the launches nor the number of hhds. received. ' 

Being asked by the plaintiffs to produce the memoran- 
dum of weights of the 368 hhds. which he saw weighed, 
destined for the Georgza, as testified, he said he could not 
produce the same because it was kept in a book with all 
the other transactions of the store of Moré, Ajuria & Co. 
at the Boca, but he produced a copy of said memorandum 
which he stated was a true and correct copy of the origi- 
nal which he annexed to his deposition. 

That the original was in the handwriting of his deputy 
clerk Juan Vega and was engrossed in a book kept for 
that purpose at the stores. That the details were received 
from Vega and Gabriel Garcia, the weigher of weigher 
of Guardiola & Tejedor; and the memorandum was made 
up from these details, witness being present at the weigh- 
ing, and having examined the notes of his. deputy and 
of Garcia, and found them to correspond; that he saw 216 
hhds. delivered and shipped by the brig Georgza at the 
wharf; that he did not keep a memorandum in his own 
handwriting of these 216 hhds., but that the specific infor- 
mation in regard to them was taken from the notes of 
Vega and Garcia and the Custom House officer; that all 
that he knew concerning the remainder of the hhds. was 
that he saw them put on board the plaintiff's launch, to- 
gether with other sugars which came by rail, making, all 
together, 267 hhds. and 1 tierce which were taken in sev- 
eral trips by the launch to the Georgia; that witness him- 
self did not count them, but that his deputy counted them 
and took a note of the same and charged Guardiola & 
Tejedor with wharfage accordingly. 

The plaintiffs thereupon offered to read in evidence the 
said memorandum, to which the defendant objected that zt 
was not competent, and was not the best evidence. 

The Court overruled the objection, to which defendant 
duly excepted. 
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The plaintiffs then read the statement, copy of which is 
annexed to the bill of exceptions marked E (p. 38). 

Defendant thereupon moved to strike out from this de- 
position the memorandum attached, on the ground that it 
was not the memorandum of the witness, and not the orig- 
nal, and not made by him. 

The Court denied the motion and the defendant duly 
excepted. 

The defendant thereupon moved the Court to strike out 
all the evidence of the said witness concerning the weight 
of the sugar, upon the ground that the witness had no 
personal knowledge on that subject. 

The Court denied the motion, and the defendant duly 
excepted (p. 38). 


Ramon Valdes, a. customs officer at the Boca, deposed 
(p. 42): 


That on May 25th he received a_ policy from the 
Collector of the Port for 200 hogsheads to be loaded on the 
Georgia. On May 28th he returned the policy with his 
signature that they had been so delivered. On May 29th 
he received another policy for 100 hogsheads, 16 of which 
were delivered on board the Georgia the same day. He 
did not know how much sugar was delivered to the brig 
whilst she was at anchor, as another officer had charge of 
that loading. 


Andres Suarez, a stevedore, deposed (p. 48) that he 
stowed the brig Georgza in 1880, but could not remember 
when it was. He recollected having received some sugar 
from the wharf and some from launches in the bay; he 
did not remember how many hogsheads he stowed; he did 
dot see the whole of the cargo loaded. When he left, he 
thought the vessel would have been fully loaded with 40 
or 50 more hogsheads. He was discharged before the 
vessel was half or entirely loaded. 

He only knew he stowed a certain amount aboard the 
Georgia; he did not remember whether he took the state- 
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ment of the Garcia Brothers as to the amount he stowed. 
in fact, he did not remember much of anything. 

The plaintiffs also read the deposition of Julio J. G. Gar- 
fvez, taken at Cardenas, Cuba, under a commission issued 
on behalf of the defendant (p. 47), in which witness stated 
that on a day in June, 1880, he heard of a vessel being lost 
on the reef in Cruz del Padre Rey, and procuring permis- 
sion to render her assistance from the captain of the port, 
he went to her in a lighter on or about June 18th, and 
found her lying on the reef on her starboard side in a criti- 
cal condition. The captain of the Georgia would not 
allow witness to go abroad, and said he didn’t want any 
assistance. Witness remained in the vicinity five or six 
days. When he first reached the vessel he found one of 
Vidal & Toraya’s lighters already loaded with sugar and 
anchored off the vessel. Soon afterwards another vessel 
belonging to the same party came up, went alongside the 
vessel, and began to load; and three or four days later the 
lighter Penelope belonging to Ramon Quipo came up and 
went alongside the vessel. Witness then left and returned 
to Cardenas (p. 48). On June 26th, after the vessel had 
been stripped and abandoned as a total wreck, he was put 
in charge of her by the U.S. Consul, and remained in 
charge of her until she was sold at public auction, her con- 
dition all along being critical, when she was bought by the 
witness for $161. 

That he then went to work to get the vessel off, and 
suspecting a leak, discovered an augur hole of from 13 
inch to 2 inch diameter, surrrounded by several other simi- 
lar augur holes. He found in her 141 hogsheads, one of 
which was full of dry sugar, the others containing more 
or less sugar, which when gathered up filled nine hogs. 
heads. 

That when he first saw the Georgia she had been lying 
on the Key two or three days, he was put in charge of her 
by the Vice-Consul to watch am until the day of sale, for 
the protection of all interests; that on the day following 
the sale he went to work to clear off the load, and it 
took him seventeen days to remove the remainder of the 
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cargo and to bale her out and put her afloat; that there 
was a large angur hole in her hull, on the edge of which 
were several others of smaller dimensions, evidently done 
to appear’ as though the vessel had been pierced by some 
pointed reef (p. 48). 

Before this testimony was read the defendant objected to 
so much of said testimony as stated the condition of the 
vessel, on the grounds (1) that it was inadmissible as evi- 
dence of the condition of the vessel when she sailed from 
port; (2)if it was offered as evidence of her condition when 
stripped and lying on the reef, it had no bearing on the 
case. 

Plaintiff’s counsel thereupon stated that the evidence 
was introduced for the purpose of showing the barratry 
of the master. 

The defendant thereupon objected to the materzality 
of the evidence showing the condition of the vessel days 
after she was lost, and objected to its being read and 
moved to strike it out. The motion was denied, and the 
defendant duly excepted (pp. 48-9). 


Tomas Tejedor, one of the plaintiffs, deposed (p. 25) 
that he had charge of the shipment of the cargo of sugar 
by the Georgia in June, 1880; that on June 21 he re- 
ceived information of a disaster to her and to her cargo 
by telegram from Julio Rabel, ship broker, at Cardenas, 
in substance: ‘‘The Georgza totally lost on the Cruz del 
Padre Key.” That he gave no written instruction to 
George C. Carson & Co., of Philadelphia, respecting the 
insurance of the Georgia cargo, because there was an un- 
derstanding between them that all plaintiffs’ shipments 
were covered by Carson’s open policy; that the day after 
she sailed the same class of sugars, as shipped by her, ad- 
vanced in pricein Sagua 5-16ths of a rial per arroba; that 
after she sailed, on June 20th, he cabled to Carson to in- 
crease the insurance on her cargo; that at such time he 
had no knowledge, information or suspicion as to any dis- 
aster or difficulty respecting the Georgia or her cargo 
(p. 26). 
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On cross-examination, he stated that he personally 
purchased the sugar and signed the drafts for the 
same, and that bills of lading were made out and 
handed to the captain of the Georgia for his signa- 
ture in his office. That he ordered the tncrease of 
ansurance on June 20th, and on the 2ist, the 


following day, he received the first tnformation re- 


specting the disaster tothe brig and her cargo. He did 
not, nor did any one to his knowledge, endeavor to in- 
crease the insurance after he had heard of the disaster to 
the brig. There was a telegram sent from the counting 
house of his firm, but on the previous day to knowing of 
the disaster to the brig. He himself sent the message, 
which was written by Thorwald Culmell in the morning of 
the 20th of June;and he did not receive any intelligence of 
the disaster until noon of the following day, June 21. That 
it was not intended to increase the insurance when the brig 
sailed. The matter of increasing the same was first spoken 
of in conversation with Culmell after witness had read the 
Havana reports on the morning of June 20. He had no 
information whatever at the time of dispatching the tele- 
gram concerning the loss of the vessel or of her cargo. 

That the receipts for cargo were in the handwriting of 
Marcelino Garcia and his brother Antonio, signed by the 
mate and officers of customs. He had never seen two sets 
of such receipts. 

The plaintiffs’ counsel then read in evidence the telegram 
to Carson, Philadelphia: 


‘Market firm. Eight rials. Increase insurance. In- 
voice Georgza twenty per cent. 
June 20th. GUARDIOLA.” 
Also copy of the following telegram: 
‘‘Guardiola— 
Georgia lost. ‘Too late to increase insurance. 
CARSON. 
Received June 21, 1 h. 33 Pp. M.” (pp. 28-9). 
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Jaime S. Guardiola, the other plaintiff, deposed that 
he had nothing to do with the shipment of the sugar and 
was in Havana while the brig was being loaded; he did 
not remember the date on which his house received a 
telegram from Cardenas stating that the brig and cargo 
were wrecked, but that this telegram was the first intelli- 
gence he received. The first intimation he received in 
Havana from his house in Sagua was that the Georgia 
was stranded. He remembered there was a rise in the 
prices of sugar at the time, and his house gave instruc- 
tions to Carson & Co. after the Georgia sailed to increase 
the insurance. He did not know the date He believed 
they were sent by telegram, but was not certain (p. 39). 

On cross-examination, he stated that he himself bought 
the sugar shipped on the Georgia; that he himself whilst 


in Havana having seen the rise inthe market price of 


sugar of the same class, telegraphed to George C. Carson 
d& Co. to increase the insurance on the cargo on the brig 
Georgia; that he thought it was on the following day he 
received the telegram from his own house in Sagua 
stating that the brig was stranded; that he sent the telegram 


< 


to Carson, which was written by himself before he heard of 


the disaster to the brig. He could not state now how long 
it was before the disaster that he wrote the telegram. 
That, as he telegraphed in the name of his firm from 
Havana, his firm in Sagua recetved the reply ; that a copy 
of the sard telegram had been annexed by his partner to 
his deposition ; that he received his first information that 
the brig had stranded by telegram from his own house in 
Sagua; the next notice he received was by letter from his 
firm confirming the telegram, and that all this informa- 
tion was received after he had dispatched the telegram re- 
questing additional insurance. That when he telegraphed 
to Carson to increase the insurance he had not had any 
previous conversation with any one, but communicated the 
substance of his telegram to his own house in Sagua in 
order that they might confirm it in their correspondence, 
and that he, being in Havana, had not had any conversation 
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with his partner or any other person previous to the sailing 
of the brig respecting increase of insurance (pp. 39, 40). 


The plaintiffs’ counsel read the following cross-interro- 
gatory: 


‘* Has tt not been stated in your hearing that certain of 
the cargo or proceeds have been received by some person 


or persons i 


to which defendant objected on the ground that the ques- 
tion called for hearsay evidence. The Court overruled the 
objection and the defendant duly excepted (p. 40). 

Plaintiffs’ counsel then read the answer to said question, 
in which witness stated that he had heard norumor of the 
cargo or proceeds of the Georgia having been received by 
any person or persons, but that after his arrival in Sagua he 
did hear that some of the cargo of the Georgza had been 
stolen and that sume parties connected therewith were in 
jail at Cardenas, and that the principal person, Quipo, 
whom he considered as the principal cause of the disaster, 
had launches prepared beforehand at the place where the 
brig stranded, and immediately proceeded to load his 
launches from the brig, one of which, after being loaded, 
was taken behind the Key and covered with brushes and 
that two others had been chartered by Quipo the day pre- 
vious to the disaster and cleared for Sagua la Chica or 
Caibarien, at neither of which places they arrived, but re- 
turned to Cardenas in the same state that they left, and 
it is well known that this same Quipo was in good ecir- 
cumstances previous to the disaster, but, whilst in jail, 
sold his property and with the proceeds of it obtained his 
liberty; a large portion of which proceeds was paid to and 
received by the United States Consul at Cardenas, at 
whose instance he ¢Quipo) had been put in prison; that 
(Juipo fora long time bore a bad name, and some two 
years prior to the time of testifying he brought to Sagua 
a launch laden with hogsheads of centrifugal sugars, 
which he sold at prices much below the market value of 
the same class of sugar, and consequently of doubtful 
origin. 
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That all the first part of his answers to the wmterroga- 
tory was rumor, of which he had heard but of which he 
had not sufficient evidence to prove, but the last part, rela- 
tive to the sugars brought and sold in Sagua, he knew to 
be true. 

The defendant thereupon moved the Court to strike out 
the answer to said interrogatory, on the ground that it 
was shown to be purely hearsay evidence, and further- 
more, separately, to strike it all out, except such parts as 
the witness stated was of his own personal knowledge. 

The Court denied the motion, and the defendant duly ex- 
cepted. 


The deposition of G. Ashton Carson, taken on behalf of 


the plaintiffs, was read, in which witness stated that he 
was a shipping and commission merchant in Philadelphia, 
and had for many years been the consignee of the cargoes 
of the plaintiffs. 

He received a telegram from the plaintiffs on June 21st, 
1880, instructing him to increase insurance invoice Geor- 
gza twenty per cent. This was the first information he 
had of the Georgia coming. He did not know of her 
loss (p. 50). 

He went with this telegram to the insurance company, 
and they endorsed the risk, leaving the value blank, 
and at the sume time informed him that the Georgia was 
lost. 

He then telegraphed to the plaintiffs that ti ict, and that 
it was too late to increase the insurance. 

Afterwards he received a letter from them, enclosing 
the bill of lading and invoice, from which the figures were 
filled in to complete the endorsement on the policy; that 
the plaintiffs inclosed to his firm, by letter of June 14th, 


certain drafts, amounting to about $38,000, requesting 


them to protect the same, which they did (p. 50). 
Correspondence between Carson & Co. and the plain- 
tiffs was also introduced in evidence by plaintiffs, and will 
be found on pages 50-56 of the printed record. 
The plaintiff then rested. 
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On behalf of the defendant, upon the question of the 
amount of cargo on board the vessel, Frank W. Carlsen, 
Carl Olsen and Oswald Thorsen, three of the crew of the 
Georgia, testified orally in Court substantially to the same 
effect, that thev assisted in stowing the vessel; that the 
first two lighter loads were stowed by stevedores, but the 
rest, about three lighter loads, were stowed by the crew: 
that the vessel was badly stowed, the cargo being piled up 
in some places to the deck and in other places only two or 
three hhds. left; that between decks there were only 21 
hhds. of sugar, and the vessel would take there 130 to 135 
all told; that they knew the latter fact, because they had 
to take out the smallest hhds. to get them between-decks; 
that the hold was stowed badly and would have taken be- 
tween 60 and 80 hhds. if properly stowed. That the 
Georgia sailed from Sagua in fine weather and kept along 
the coast (which was out of their course), and the vessel 
began to leak and was leaking all the time and all hands 
were kept pumping. About twenty-four hours after she 
sailed she ran ashore; it was in fine weather, six o’clock 
in the morning. They struck first very light, and the 
moment they struck, the mate gave orders to clew up the 
sails and hoist the cargo gaff, and they hoisted up four 
hhds. of sugar and rolled them overboard; three of them 
sunk and one floated. Only four hogsheads were thrown 
over. There were lighters in sight at that time. One of 
the lighters came alongside and the captain made some 
arrangements with its master, and the remainder of the 
cargo was, from time to time, discharged into the lighter. 

The crew discharged so much of the cargo as was dis- 
charged. 

It took from half to three-quarters of an hour to get 
out the four hogsheads mentioned, because they were piled 
upright and they had to hook them on and unship the 
gangway and roll them overboard. The crew finally went 
to Cardenas wherethe captain ran away (pp. 66, 68-71 to 
73). 

On cross-examination the witness Carlsen said that he 
did not know how many hogsheads were brought off to 
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the Georgza in the first load,or the second, third or fourth; 
that in either the fifth or sixth 21 or 22 hogsheads came 
aboard. 

That the hogsheads were not all the same size; that they 
picked out the small ones and put them in between-decks 
—21 hogsheads. 

Thorsen testified that when the vessel was lying at an- 
chor in the day at Sagua a lighter would come alongside, 
and only part of her cargo would betaken on the Georgza, 
and part would go to some other vessel. Of the last load, 
as he remembered, they only got 21 hogsheads, the rest 
went to another vessel; that there were several other ves- 
sels in port at the time, among others the brig James 
McCarthy, of Portland, to which he saw the lghters go 
on occasions from the Georgia. That as the ship was 
laden when she struck, it would have taken several hours 
to have thrown 100 hogsheads overboard (which was 
necessary to account for the entire cargo). 

Skiffington Dodds was then called, and testified that he 
was mate of the Georgia in 1880. He identified the five re- 
ceipts introduced in evidence by the plaintiff, signed by him, 
and stated that those dated June 4, June 5, June 9and June 
14 were false receipts; that they were brought on beard to 
him by Captain Welsh, signed by him and taken back 
again on shore by Captain Welsh; that he had given true 
receipts to the lightermen of the amount of cargo received 
from them and the false receipts were brought aboard by 
the captain, signed by him and returned to the shore by 
the captain. That they took in at the wharf 216 hhds., 
for which he gave true receipts and made entries in his 
log book; they then went to the bay where they took in 
more cargo; that on one day they took in 36 hhds. for 
which he gave a true receipt to the lightermen, and that 
same evening the captain brought him a duplicate receipt 
which was made out for 86 hhds. and which he signed 
and returned to the captain; that that was one of the re- 
ceipts offered in evidence by plaintiffs, namely, the receipt 
for S6 hhds., dated June 4, 1880. He actually received on 
that day only 36 hhds. On the next day he received, he 
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thought, 22 or 24 hhds., and gave a true receipt for the 
same; afterwards he gave to the captain a false receipt for 
seventy odd, seventy-three or something like it. Being 
shown the receipt dated June th, for 78 hhds., he said he 
thought that must be the one he meant. 

On that day he receipted for 22 or 24 hhds. He was not 
certain which, as there was one day he received 22, an- 
other 24, and another day 20. 

He was shown the receipt dated June 5, for 53 hhds. 
and one tierce, which he stated was a receipt for one of 
the days on which he received either 22 or 24 hhds.; that 
his last true receipt he gave was for 20 hhds., for which 
he substituted a false receipt for 48; that 163 hhds. in all 
were not delivered, for which receipts were given by him 
in the form he stated; that all the sugar that was delivered 
on board the vessel prior to her sailing was that specified 
in the true receipts, and the difference between the 
amounts in the true receipts and the false receipts was not 
delivered on board the vessel. 

He recollected the coming of the Jaunch from time to 
time. Cargo was taken by the launch from the Georgza 
to other vessels in the harbor on three occasions. He 
knew there was one vessel, a lead colored bark, and 
another a brig, but he could not remember their names. 
He saw the launches go and deliver part of the cargo on 
board these vessels. That the Georgia drew 124 feet of 
water when she left Sagua. She would draw, if full, 
about 14 feet, or a few inches more. 

They left Sagua about daylight in the morning, and went 
ashore just after sunrise on the next morning. 

After they went ashore four hhds. of sugar were thrown 
overboard. There were then two lighters in sight, one of 
which came alongside of the Georgia, and a man went 
into the cabin and: made some arrangements with the 
Captain, and the Captain ordered the cargo to be dis- 
charged into the lighters. Witness remained until all of 
the cargo was discharged and the ship completely strip- 
ped, which took about a week; he then went to the Con- 
sul’s office in Cardenas, and made a statement before the 
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Consul. The Captain began to make a statement which 
he never completed, but ran away (pp. 73-76). 

On cross-examination, the witness admitted that the re- 
ceipts which were given by him to the lighter men to be 
taken ashore were for the purpose of having bills of lading 
made up from them, and he knew it. The false receipts 
were signed by him and given to the Captain aboard the 
ship. 

He did not know that the captain would take them 
ashore—of course he thought he would—to represent that 
the vessel had more sugar in her than what she got aboard; 
he knew that the bills of lading would be made upon these, 
and yet he gave a false receipt, and knew they were false 
when he gave them. He knew it was dishonest when he 
gave them. He madea memorandum of these weights 
and of the hhds. of sugar as he received them, and also of 
those that were in the receipts. He kept a memorandum 
both of the true and false receipts, so that he could make 
up the log book, and for his own use, which he gave to the 
American Consul in Cardenas. From the 4th of June 
until the 14th he kept on giving false receipts, knowing 
that a conspiracy was afoot to defraud somebody. Hedid 
not know who it was to defraud and he had received no 
money, and no money in the case except $50 from the in- 
surance company since his arrival in New York, to pay his 
hotel expenses (p. 78). 

George W. Brown, an insurance agent, testified (p. 64) 
that he had been a sea captain for ten years and was fa- 
miliar with the port of Sagua and the port of Cardenas, 
and had seen the wharf of Moré, Ajuria & Co., at Isabel 
de Sagua. That he was in Sagua in 1880 while the Geor- 
gva was at the wharf; that the wharf was 1,400 or 1,500 
feet long; that he had seen the steamer Hsperanza; she 
was a steam lighter, decked over with a hatch pretty well 
forward on the main deck, eleven by fourteen feet; that 
one could only see perhaps not to exceed 15 to 20 hhds. 
standing on the wharf, if she was not loaded. That the 
bark James McCarthy and the brig Annie W’. Storer and 
the brig Arcadian and some other vessels were lying in 


ad 
”) > 


the port of Sagua in the months of May and June, 1880, 
while the Geargia was loading. That the James McCar- 


thy was a bark, painted a very light brown, nearly white 


—light cream color. That while at Sagua he saw and had 
access to the receipt book of Marcelino Garcia, one of the 
witnesses. 

Defendants’ counsel then asked the witness : 


‘“(. Did you see in that receipt book any receipt for 
cargo upon the same date as some of these shipments were 
made, on the identical dates, made by the James Mc- 
Carthy ?” 


To which the plaintiffs, by their counsel, objected as 
proving the contents of a book by a witness who simply 
saw it; that the book or copy of tt should be produced. 

The defendants then offered to prove that in the book of 
Garcia, who was the plaintiff's own shipper, there were 
receipts for cargo sent by the James McCarthy on the same 
date. That the witness saw receips in the books of Garcia 
—receipts on the same day that. cargo was shipped by the 
Georgia—tfor cargo by a vessel consigned to the practical 
plaintiffs in this suit (Louis Monjo, Jr., & Co., p. 85). 

Plaintiffs objected to the proof offered, and the Court 
sustained the objection and excluded the testimony, to 
which the defendant duly excepted (p. 65). 

The defendant then read the deposition of Joseph H. 
Washington, taken at Cardenas, Cuba, on commission, in 
which the witness testified that he was United States Vice- 
Consul for the port of Cardenas, and had been so since 
1879; that on June 17th, in the afternoon, he first learned 
of the wreck of a vessel on the Cruz del Padre reef, which 
on the following day was known to be the American brig, 
Georgia. That he saw the vessel on June 22d, having 
accompanied the surveyors who went toexamine her. She 
was lying about 100 yards from deep water in a break in 
the reef, in about 10 feet of water; he had known the brig 
Georgia since 1878, and would reckon her to draw from 
14 to 15 feet according as she would be loaded with sugar 
or molasses. On her port side there was from 9 to 10 feet 
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of water and on the starboard side, 6 or 7 feet. In his 
opinion, had the Georgia been fully loaded she would not 
have entered the break on the reef; because where the break 
begins at the line of deep water there is fron 10 fo 12 feet 
of water only. That there was saved from the Georgia 
166 hogsheads in 2 lighters brought by the Captain in 
more or less damaged condition. That there were 57 
hogsheads of sugar that were stolen by Ramon Quipo in 
his lighter called the Penelope, which were recovered 
through witness’ efforts, by Marcos Planells, to whom 
salvage was paid for the recovery of the same. There 
were likewise saved by Ju/io Gartiez after he had bought 
the wreck of the brig at public auction, from 10 to 11 
hogsheads of sugar in more or less good condition. 
These were all the sugars saved from the brig (p. 61). 

That the hogsheads saved from the (Georgia were 
brought to Cardenas, 166 hogsheads were stored in the 
warehouse of Vidal and Toraya and the 57 stolen and 
afterwards recovered were also stored and were shipped 
later to New York consigned to Carson & Co. There 
were saved and shipped 223 hogsheads. 

That when he first heard the name of the vessel that 
went ashore, and particulars, etc., he immediately tele- 
graphed to the Underwriters’ agent the particulars in his 
possession. 

Within a few days after the vessel was ashore it be- 
gan to be rumored that there had been fraud committed 
in connection with the loss, and Thomas F. Wilson, United 
States Consul at Cardenas, determined to arrest Captain 
Welsh, the master of the brig. On taking out the war- 
rant of arrest it was found that the Captain had absconded 
in the morning of the same day, and they could not find 
him. 

Ramon Quipo was also arrested as an accomplice and 
brought to the United States Consulate, and there ex- 
amined by the consul and the witness. He confessed to 
them the robbery of 57 hogsheads of sugar that had been 
taken upon his lighter, and offered to return the sugar, 
but refused to name his accomplices in the fraud at Sagua, 
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accusing the Captain as an accomplice, but would not 
divulge the names of his accomplices in Sagua, where the 
matter had been arranged. 
Witness did not know personally how many sugars were 
shipped at Sagua, but by the testimony of the mate, taken 
~< before the consul and himself there were only 368 hogs- 
heads. 

Cardenas was distant from Sagua la Grande between 6 
and 7 hours by rail, and there was communication also by 
water and by telegraph (p. 62). 

The defendant also read the deposition of George L. 
Washington, taken at Cardenas under a commission 
issued in the cause, in which the witness stated that in 
June, 1880, he was United States Vice-Consul at Matanzas, 
and also insurance agent. He first learned of the wreck 
of the Georgia by advices from his sub-agent, Joseph H. 
Washington, on June 19th or 20th ; that there was saved 

: from the wreck 223 hogsheads,. of which 166 came direct 
to Cardenas and 57 were found sécreted on a lighter called 
the Penelope, the property of one Queipo (p. 63). 
The defendant also read the deposition of Marcos 
Planell’s, taken at Cardenas under a commission, in 
. which the witness stated that he was a stevedore and re- 
sided in Cardenas; that there were two lighters hidden in 
the inns and outs of Key Blanco, and right in the vicinity 
where the stranding took place, and which made for the 
vessel and reached her side, a few moments after she was 


run ashore. 

It was about sunrise when the witness from the deck 
of a steamer he was stowing discovered the brig Georgza, 
and the lighters going to her. 

° Evidently she was not full at the time of her loss, ac- 
_ cording to the statement of the men in the lighters along- 
side of her taking cargo who informed him of this fact, 
he judged that some cargo had been taken out of her pre- 
vious to her stranding, the between deck being in com- 
plete confusion, with casks with heads or bottoms out 
and much sugar strewn about (p. 64). 
The testimony of Thomas F. Wilson was read in evi- 
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dence by defendants from the minutes of his examination 
at a former trial of this case, in which the witness testi- 
fied that he was in June, 1880, U.S. commercial agent 
at Cardenas. He first heard of the wreck of the 
Georgia in the afternoon of June 16th or 17th. He first 
saw the Captain of that vessel on the afternoon of June 
19th, when he presented himself with a man named 
Quipo, reported the loss and made a note of protest 
before him. Witness identified the protest put in evi- 
dence by the plaintiffs in this case as the one referred 
to and explained that a note of protest is made by the Cap- 
tain only when he first arrives at a port. If he has had 
stress of weather, or accident, he notes a protest with the 
consul in order that he may afterwards extend or complete 
his protest when he ascertains the actual damage or when 
ascertained by a surveyor, if such occur. 

The protest as a rule is made by the Captain, the first 
or second mate, the carpenter usually, and one of the 
crew, or in the absence of the carpenter, two of the crew, 
with the mate. 

Being asked if a complete extension of this protest was 
ever executed, he replied that there was an attempt to 
extend it, that in his opinion the protest was extended so 
far as the mate and seamen went, leaving out the Captain. 

The reason that the extension of the protest failed was 
that the Captain, having presented the mate, the cook, 
and the crew to extend the protest, the examination went 
on in the regular order of extending the protest, accord- 
ing to the forms given to witness by the Government, but 
the mate and crew differed from the Captain as to the 
amount of cargo on board and also as to the amount of 
cargo thrown overboard and the seaworthiness of the 
vessel. The Captain then fled, and his protest was not 
completed (pp. 7§-9). 

The defendants also read in evidence the deposition of 
Thorwald Culmell from the minutes of his examination 
at a former trial of this case, in which the witness testi- 
fied that in 1830 he was foreign corresponding clerk in the 
employ of the plaintiffs; that he recollected a telegram 
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which was sent to Carson & Co. to increase the insurance, 
which was written and sent by him. There was a tele- 
gram received from Cardenas on a Sunday morning; he 
could not state the exact date; that is, the exact day of 
the month, but he was positive it was a Sunday morning. 

He received this teleor ram from Ravel in the morning be- 
fore breakfast; the telegram stating the loss of the Geor- 
gza, and he sent the telegram to Mr. Tejedor who was at 
his house. Witness sent the telegram to Carson to in- 
crease the insurance, owing to instructions from Mr. Te- 
jedor. These instructions were in writing, in Spanish. 
The original was produced and witness read a translation 
of the same to-the jury. It wasas follows: 

‘*Mr. Culmell: If the invoices of the Georgia have not 
‘* arrived in the United States, I think we can telegraph 
‘* to Carson to insure the cargo at a better price, since to- 
‘day at the low invoice we would lose money on the 
‘cargo. Telegraph to Ravel thanking him for the infor- 
‘* mation, also to Don Jamie informing him of what has 

‘happened to the Georgia. Yours, Tejedor.” 

That, he said, was Mr. Tejedor’s order to him to send the 
telegram to increase the insurance, which was in Tejedor’s 
handwriting, and in response to these instructions he sent 
the telegram to Carson requesting an increase of insur- 
ance (p. 80). 

Witness eenerall y made out the invoices. He made out 
the prices asarule. He did on this invoice. He made 
them generally at the market prices at Sagua at the time. 

He dia not think that Tejedor came to the office and saw 
the telegram before he despatched it. He knew they had 
a conversation with Tejedor afterwards in regard to the 
loss of the vessel, and the propriety of sending the tele- 
gram, but he thought the telegram was sent without his 
seeing it (p. 81). : 

On cross-examination he stated that it was the custom 
all over the world with regard to sending cargoes, to in- 
sure them ten per cent. over invoice value; this ten per 
cent. being to pay the condition charges and the profits on 
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the goods. He was not aware that the house ever insured 
at twenty per cent. above the rate. 

He did telegraph to Ravel thanking him for the inform- 
ation on the same day. He also telegraphed to Mr. 
Guardiola, to Havana. He did not receive an answer 
(pp. 83-4). | 

The defendant having rested, the plaintiffs, in rebuttal, 
offered in evidence five letters annexed to the deposition of 
Tomas Tejedor, written to plaintiffs by Garcia Bros., dated 
May 26th and 29th, and June 8th, 9th and 14th, 1880, pur- 
porting to be reports from Garcia Bros., plaintiff’s shipping 
agents, as to the progress of shipments on the Georgza 
and other vessels from day to day, and stating the amount 
of cargo loaded (see p. 85), fo which letters defendant ob- 
jected that they were incompetent and trrelevant. The 
Court overruled the objection, and the letters were admitted 
and read in evidence, to which ruling the defendant duly 
excepted. 

It was agreed by counsel for the re ‘spective parties that 
the value of 163 hogsheads of sugar at the rate of the val- 
uation in the policy, with interest to date of trial, was 
$17,530.11 (p. 86). 

Upon all this testimony when the evidence was closed 
the defendant by its counsel asked the Court to direct a 
verdict for the defendant, which motion was denied and 
the defendant duly excepted (p. 86), 

The Court submitted to the jury the questions as to the 
sea worthiness of the vessel and as to whether the vessel 
when she started upon her voyage had 5382 hogsheads of 
sugar on board. 

The change is given zz extenso, the substance of the 
charge leading the mind of the jury to find wholly for 
plaintiff or defendant. 

The Court further charged ‘‘ Jf you find in favor of the 
plaintiffs, then your verdict will be for $17,530.11.” To 
this portion of the charge the defendants’ duly excepted, on 
the ground that it was the province of the jury to find 
verdict for the value of any amount of sugar which they 
might determine to have been on board the vessel (p. 96). 
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The Court also charged the jury substantially that if they 
believed the defendants’ witnesses as to the short cargo, 
the plaintiff must be presumed active parties to the fraud. 
The jury found for the plaintiffs in the sum of $17,530.11, 
upon which judgment was entered (p. 19). 


Assignment of Errors, 


The plaintiff in error respectfully submits that the Trial 
Court erred in the following rulings : 


I.—In admitting in evidence a copy of a memorandum 
prepared by Felippe Obeso, and annexed to his deposition, 
purporting to give the weights of 48 hogsheads of sugar 
stated to have been weighed by him and delivered to the 
launch Trzllo to be carried to the Georgza, a copy of 
which is annexed to the bill of exceptions, marked Exhibit 
A (Record, p. 22). 


[t.--In denying defendant’s motion to strike out the said 
memorandum (/d., p. 23). | 


IIJ.—In admitting in evidence a copy of a memorandum 
prepared by Gabriel Garcia, and annexed to his deposition, 
purporting to give the weights of 324 hogsheads of 
sugar stated to have been weighed by him at the stores of 
More, Ajuria & Co., by direction of the plaintiffs, and 
shipped on board the Georgia, a copy of which is an- 
nexed to the bill of exceptions, marked Exhibit B (Record, 
p. 9d). 


IV.—In denying defendant’s motion to strike out so 
much of the testimony of the witness José P. Ferreria as 
related to the number of hogsheads shipped either on 
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board the launch Hsperanza or on board the launch T'rillo 
for the Georgia, to wit: 


‘*That he saw delivered from the said wharf to the 
‘* Jaunch Esperanza on June 3d, 1880, 5 hogsheads of 
sugar; on June 4th, 86 hogsheads; on June 5th, 53 


‘* hogsheads and 1 tierce; on June 9th, 78 hogsheads ; 
‘* all destined for the brig Georgia; and on June 14th 
¢é 


he saw delivered 48 hogsheads from the steam launch 
‘* Trillo to the said steam launch LEHsperanza for the 


‘© Georgia. 
% * % 
‘That when the Trz/lo delivered the 48 hogsheads 
“tothe Hsperanza he was not on board either of the 


‘* launches, but observed all the operations of transferring 
‘the 48 hogsheads from the wharf where he stood, the 
‘* Jaunches at the time being alongside the wharf” (Record, 
pp. 34, 35). 


V.—In admitting in evidence a copy of a memorandum 
prepared by Gerome Bafiasco, and annexed to his deposi- 
tion, purporting to give the weights of 368 hogsheads of 
sugar which, he stated, he saw weighed at the warehouse 
of Moré, Ajuria & Co., at the boca, and delivered to 
Guardiola & Tejedor; a copy of: which is anrexed to the 
bill of exceptions, marked Exhibit E (Record, p. 102). 


Vi.—In denying defendant’s motion to strike out all 
the evidence of Gerome Bafiasco concerning the weight of 
the sugar, to wit: 

‘*That in all, he was present and saw weighed 368 hogs- 
heads of sugar, having a gross weight of 679,380 Ibs.” 
(Record, p. 37). 


VII.—In overruling defendant’s objection to the fif- 
teenth cross-interrogatory propounded to Jaime 8. Guar- 
diola and read by the plaintiffs, viz.: ‘‘Has it not been 
stated in your hearing that certain of the cargo or pro- 
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ceeds has been received by some person or persons?” 
(Record, p. 40). 


Vill.—In denying defendant’s motion to strike out the 
answer of Jaimie $. Guardiola to the said fifteenth cross- 
interrogatory, to wit: ‘*‘ That he had heard no rumor of 
‘* the cargo or proceeds of the brig Georgia having been 
received by any person or persons, but after his arrival 
‘in Sagua he did hear that some of the cargo of the brig 
‘““ Georgia had been stolen, and that some parties con- 
‘* nected therewith were in jail at Cardenas, and that the 
‘* principal person, Quipo, whom he considered the princi- 
‘* pal cause of the disaster, had launches, prepared betore- 
‘‘ hand, at the place where the brig stranded, and imme- 
‘‘ diately proceeded to load his launches from the brig, 
‘fone of which, after being loaded, was taken behind the 
Key and covered with bushes, and that two other 
‘‘launches had been chartered by Quipo the day previ- 
‘‘ ous to the disaster and cleared for Cairbarion or Sagua 
‘* la Chica, at neither of which places they arrived, but 
‘‘returned to Cardenas in the same state that they left, 
‘and it was well-known that this same Quipo was in 
‘* oood circumstances previous to the disaster, but whilst 
‘fin jail he sold his property and with the proceeds of it 
‘he obtained his liberty, a large portion of which pro- 
‘“ceeds was paid to and received by the United States 
‘* Consul at Cardenas, at whose instance @uipo had been 
‘* put in prison. 

‘That this same Quipo for a long time bore a very 
‘‘bad name, and some two years prior to the time 
‘fof testifying, more or less, he brought to the port 
“of Sagua a launch laden with hogsheads of centri- 
‘“ fugal sugars, which he sold at prices much below 
‘“‘the market value for the same class of sugar, 
‘fand consequently of doubtful origin. That all the 
‘* first part of his answer to the interrogatory : was rumor 
‘¢ which he had heard and which he had not sufficient evi- 
‘* dence to prove; but the last part, relative to the centri- 
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‘ fugal sugars and brought and soldin Sagua, he knew to 
‘* be true.” (Record, pp. 40--1.) 


IX.—In denying defendants’ motion to strike out all of 
the foregoing answer of Jamie S. Guardiola except such 
parts as the witness stated were of his own personal knowl- 
edge, that is, all except the statement that Quipo some 
two years before the time of witness’ testifying brought 
to the port of Sagua a launch load of sugars which be sold 
at prices much below the market values of the same class 
of sugars. 


X.-—In denying defendants’ motion to strike out the tes- 
timony of Julio J. G. Gartiez relating to the condition of 
the Georgia, to wit: 


‘That he examined her hull, which he found appa- 
‘‘ rently good and staunch, but when he went to work to 
‘get the vessel off, after minute observation, especially 
‘‘ after the ebb and flow of the tide, he suspected a leak, 
‘ which, on careful examination, proved to be an augur 
*< hole of from one and one-half to two inches in diameter, 
surreunded by several other smaller augur holes. * * * 
‘That there was a large augur hole in the hull of the 
‘* Georgia, on the edge of which were several others of 
‘‘ smaller dimensions, evidently done to appear as though 
‘the vessel had been pierced through by some pointed 
reef.” (Record, p. 48.) 

XI.—In overruling defendants’ objection to a question 
propounded by plaintiff’s counsel to the witness Platt, to 
wit: 


‘* Did you say to Carson that you would insure no more 
‘* cargoes for Guardiola & Tejedor?” (Record, p. 60.) 


XII.—In overruling the defendants’ offer to show by 
George W. Brown that in the books of Garcia, the plain- 
tiff’s shipper, there were receipts for cargo sent from Sagua 
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by the brig James McCarty on the same date as some of 
the shipments by the Georgia, and that the witness saw 
receipts in the books of Garcia bearing date the same 
day that cargo was shipped on the Georgza for cargo 
consigned by Garcia Brothers to the practical plaintiffs in 
this suit, and in excluding said proof. (Record, p. 65.) 


XIII.—In overruling the defendants’ objection to, and 
admitting in evidence certain letters annexed to the depo- 
sition of Tomas Téjedor, being letters from Garcia Bros., 
factors and agents at the Boca to Guardiola & Tejedor, to 
wit: a letter dated May 26, 1880, stating that the Georgia 
had ‘‘commenced her cargo, taking only 72 hogsheads 
Maria Antonio. Garcia is employed in classifying the 
sugars. His marks and enumerations conform to his in- 
structions. To-morrow he will continue loading, which 
will be continued without interruption until she has her 
complement.” <A letter, dated May 29, 1880, stating that 
the Georgia had sheared off with 216 hogsheads of 
Arche. A letter, dated June 8, 1880, stating that they 
were expecting 100 hogsheads of Union intended for the 
Georgia; that ‘* we lack to-day 125 hogsheads to 130 hogs- 
heads’to finish. If all are 36 the Captain says that 126 will 
be enough, and with them she will have 532 hogsheads 
and 1 tierce.” A letter, dated June 9, 1880, stating that 
“the steamer Hsperanza, with 78 hogsheads aboard, 
counting which there are 483 hogsheads and 1 tierce 
aboard. This lacks 48 hogsheads to finish, and with that 
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to make 531 hogsheads and 1 tierce. 
As soon as the steamer Hsperanza returns from the Geor- 
gia we will load her with 101 hogsheads and 1 tierce of 
San Antonio, which Garcia weighed and marked V 25 L 
1-11; and a letter, dated June 14, 1880, stating : 


‘The captain goes by this train. He carries 531 hogs- 
heads and 1 tierce. His expenses are ' seit 
(Record, p. 84). 


In overruling defendant’s objection to each and every of 
said letters separately— 
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XIV.—In charging the jury, referring to the testimony 
f Dodds, the mate: ‘* Of course, if taking his testimony in 
‘‘ connection with the other testimony in the case that you 
‘say he has told the truth here, then there is no escape 
‘‘ from the presumption that these plaintiffs were ' parties 

to thefraud, and of course they cannot recover,” taken 
in connection with the refusal of the Court to charge the 
jury as requested at folio 207, that if the sugar was not 
placed on board by reason of a conspiracy with Garcia, 


$6 


or from any other source, still plaintiffs could not re- 
cover. 


XV.—In charging the jury: ‘‘If you find in favor of 
the plaintiffs, then your verdict will be for $17,530.11.” It 
being the province of the ary to find a verdict for the 
value of any amount-of sugar which they might determine 
to have been on board the sellin ge 

JOHN L. CADWALADER, 
Counsel for Plaintiff in Error. 
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First and Second Assignments. 


(1.) The Court erred in admitting in evidence the memo- 
randum of the number and weights of 48 hugsheads of 
sugar annexed to the deposition of Felipe Obeso (p. 22). 
[It was merely a copy, the original being contained in a 
book belonging to the plaintiffs in their store at Sagua, 
Cuba. It did not even appear that the copy was mnie 
by the witness, nor did he say that it was a correct copy. 

In Comstock vs. Cushman, 4 Blatch. C. C. R., 59, the 
deposition of a witness taken de bene esse ies aU. 8. 
Commissioner in a distant State was read, and a copy of a 
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contract which the witness testified was a correct copy 
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was annexed to the deposition and admitted in evidence 
on the trial. This was held error, and a new trial was 
ordered on account thereof, Ne/son, J., saying: ‘‘I think 
‘‘ the proof produced incompetent. It was no higher than 
‘“ parol evidence of a written instrument, the original of 
‘* which was in existence. The original was in the hands 
‘* of the railroad company (one of the parties to the con- 
‘* tract), where, as I understand from the deposition, Jack- 
‘** son examined it, and procured a copy which he produced 
‘* before the Commissioner. The original should have 
“been produced and proved before the officer, and he 
* should have annexed a true copy in returning the deposi- 
‘tion to the Court. Or, if Jackson could not have ob- 
‘‘ tained the original, it was competent to examine the 
‘* officers of the company in whose custody the paper was.” 
Steinkeller v. Newton, 9 Carr & P., 313. 

This is but the application of the familiar rule that 
until it is shown that the production of the primary evi- 
dence is out of the party’s power, no other proof of the 
fact is, in general, admissible (Greenleaf on Ev., § 84; 
1 Taylor on Ev., § 428). The distant residence of the 
party affords no excuse for the non-production of the 
original document (/urman v. Peay, 2 Bail., 391). 

(2.) It affirmatively appeared upon the cross-examina- 
tion that the original book was in the possession of the 
plaintiffs, and the motion to strike out the evidence con- 
tained in the copy should have been granted on that ac- 
count. 


ad. 


Third and Fifth Assignment. 
(1.) The Court erred in admitting in evidence the memo- 
randum of weights attached to the deposition of Gabriel 
Garcia, (Record, p. 28), and that attached to the deposi- 
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tion of Gerome Bafiasco (p. 37). Each was a copy; the 
originals were not produced before Commissioner, nor 
such non-production excused. It was therefore error in 
each case to admit the copy in evidence upon the ground 
stated supra. 


(2.) They were also inadmissible on a further ground. 
The witness in each case used the memorandum to refresh 
his recollection as to dates and numbers, and then testified 
from memory (Record, p. 24 and 36). The writing was 
inadmissible in evidence to corroborate the witness’ testi- 
mony. 

Flood v. Mitchell, 68 N. Y., 507. 
Sackett v. Spencer, 29 Barb., 188. 
Wightman wv. Overhiser, 8 Daly N. Y. C. P., 
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Fourth and Sixth Assignment. 


(2.) The testimony of José P. Fereria as to shipments 
of aspecified number of hogsheads on particular days, 
upon cross-examination proved to be nothing but hearsay 
(pages 34-35). He admitted that he did not speak from 
memory, but from a memorandum which, he held in his 
hand at the time of testifying—and even that was only a 
copy, the original being in the Custom House. He had no 
independent recollection. Neither the original memoran- 
dum nor the copy was annexed to the deposition. The 
testimony was therefore entirely inadmissible. 

1 Greenleaf on Ev., § 437. 
1 Phillips on Ev., *p. 230. 


(2.) So, on the cross-examination of Gerome Bafiasco, it 
appeared that the testimony he had given on his direct- 
examination as to the number of hogsheads he had seen 


0 Sinn 


ay 
weighed was derived from memoranda made by other 
parties, and that he had no personal knowledge of the 
subject (p. 37 and 38s). His testimony on that point was 
therefore merely hearsay and should have been stricken 
out. | 
T'o cure the error of admitting illegal evidence upon a 
trial the evidence should be stricken out and the jury dis- 
tinctly instructed to disregard it. 
Alexander v. Osborn, 21 N. Y. W. Digest, 
299, : 
Hinckley vs. R. R. Co., 56 N. Y., 434. 
First Unitarian Socy. v. Faulkner, 91 U.S., 
415-418. 


In Hinckley vs. N. Y. C. Rk. R. Co., oral evidence was 
given on behalf of the plaintiff to show an agreement be- 
tween the parties as to the carriage of certain goods by 
the defendant company; afterwards a written contract on 
the subject was proven, and the defendant moved to strike 
out all of the plaintiff’s testimony which contradicted. or 
was in conflict with the written agreement. The Court 
denied this motion. This was held error, for which the 
judgment was reversed and a new trial awarded. 

In Unitarian Society vs. fKaulkner, conversations of a 
third party were admitted in evidence over the defendant’s 
objection and exception, on the assurance of counsel that 
they expected to prove that such’ third party was the 
agent of the defendant. This was not however done, nor 
was the attention of the Court afterwards called to the 
subject. It was held that the error must be disregarded, 
as the defendant could not remain silent and suffer an 
error to be committed by the Court in order that he might 
have a valid exception if the verdict were in favor of his 
adversary; but it was distinctly intimated that if the at- 
tention of the Court had been called to the failure to con- 
nect, the evidence should have been stricken out. 


iV. 


Seventh, Eighth and Nonth Assignments. 


The Court erred in admitting the interrogatory pro- 
pounded to the witness Guardiola, ‘‘ Has it not been stated 
‘in your hearing that certain of the cargo or proceeds 
‘‘has been received by some person or persons?” The 
question clearly called for hearsay evidence, and the 
answer was a mass of rumor calculated under the circum- 
stances to seriously affect the jury. ‘The answer is 
given in full in the assignment. It is certainly not 
necessary to argue that mere statements which the wit- 
ness might have heard as to the receipt of the cargo 
were not evidence. The plaintiff was in the position that 
the mate’s receipts called for 163 more hogsheads than 
proved to be on board when the vessel struck. They 
thereupon by this testimony endeavored to show that some 
was stolen. 

It was also serious error to refuse to strike out upon 
the defendant’s motion the statements volunteered by the 
witness in reply to the interrogatory just quoted. These 
statements were not responsive; they were, admittedly, 
mere ‘‘ rumor,” which the witness said he had heard, and 
they tended distinctly to prejudice the jury against one of 
the defendant’s witnesses and to suggest to their minds a 
theory of reconciling the fact that only 368 hogsheads of 
sugar could be traced as coming out of the Georgza after 
she struck, with the idea that 531 were loaded upon her, 
which theory had no support in the evidence. 

In Fowler v. Howe Machine Co., 20 N. Y. W. Dig., 520, 
an action for services rendered the defendant, the plaintiff 
sought to prove that one J. was general agent and man- 
ager of defendant’s business, and while acting in that 
capacity he engaged plaintiff to enter defendant’s service 
at a fixed salary. 

Plaintiff having testified that he had an interview with 
J. the day before he began his service, was asked: ‘‘ State 
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what conversation you had with him on the subject of 
working forthe company?” Defendant’s objection thereto 
was overruled and an exception noted. The witness an- 
swered. ‘He asked if 1 would like to work for the com 
pany. He said he was superintendent for the State of New 
York.” Defendant objected to the statement as not com- 
petent and moved that it be stricken out. The Court over- 
ruled the objection and denied the motion to strike out, 
and defendant excepted. There was no other evidence as 
to J.’s agency. 

On appeal, the New York ‘Supreme Court, at General 
Term held (four judges concurring) that the denial of the 
motion was error, for which the judgment must be reversed 
and a new trial had. That as the witness volunteered the 
evidence, the motion was proper and the only way to ex- 
punge the same from the record. That the statement was 
not competent evidence of J.’s agency, but mere hearsay. 


Vv. 
Tenth Assignment. 


The Court erred in admitting the testimony of the 
witness Gartiez as to the augur holes found in the hull 
of the Georgia seventeen days after he had purchased her, 
and some twenty-seven or eight days after the stranding 
of the vessel. Such evidence was clearly inadmissible 
to prove that she was wrecked by the barratry of the 
master. It was entirely too remote. It was not accom- 
panied by any proof tending to show it was not done after 


she was lost. 
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Hleventh Assignment. 


The question asked Mr. Platt, the president of the de- 
fendant company, whether he had said to Carson that he 
would insure no more cargoes for Guardiola & Tejedor 
had reference to a conversation occurring after the loss of 
the vessel and the fixing of the liability, if any, of the 


company, and was not relevant to any of the issues. It 


tended merely to create a prejudice against the defendant 
company, in the minds of the jury, as being desirous of 
injuring plaintiff’s business. 


Vii. 
Twelfth Assignment. 


The facts offered to be proven by the witness Brown 
as to having seen entries on Garcia’s books of shipments to 
other vessels on the same day cargo was sent to the Georgza 
were material to the issues in the case. The defendants did 
not deny that all of the cargo said to have been shipped on the 
Georgia was actually loaded on the launch Hsperanza as 
testified to on behalf of the plaintiff; but four witnesses 
testified for the defendant that only @ portion of several 
of the launch loads was placed upon the Georgia, and the 
remainder was carried to other vessels. ‘The evidence in 
contradiction of this, aside from the mate’s receip 
he testified were for false amounts, consisted only in the 
statement of Gabriel Garcia, the plaintiff’s sugar weigher, 
that he, standing upon the wharf, and engaged in weigh- 
ing and loading sugars, saw the launch go to the brig 
three miles away, on five separate days, and saw her un- 
load her entire cargo and return without going to any 
other vessel (pp. 23-4)— which, according to the only other 
w.taesses who testified on the subject, was impossible for 
him to have seen (pp. 33, 35, 37, 64); Antonio Jorge, the 
captain of the Esperanza, whose testimony was entirely 


? 
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based on the mate’s receipts; and the vague recollection of 
Herreria, the customs officer, who also tesified from a 
memorandum made up for the purpose. There was un- 
contradicted evidence that the barque James McCarthy, of 
Portland, was lying in the bay near the Georgza while the 
latter were loading (pp. 72, 64), and Thorsen, one of the 
crew, testified that lighters went with portions of the 
cargo to her from the Georgia (p. 73). If the books of 
Garcia, the plaintiff’s agent, had been shown to contain 
receipts for cargo shipped on the same dates as the ship- 
ments to the Georgia it would have been a material cir- 
cumstance, the influence of which upon the minds of the 
jury in reconciling much of the testimony which might 
otherwise be considered conflicting, and the effect of 
which can hardly be overestimated. 

The offer to prove these facts being made and rejected 
and exception duly taken, the appellate Court must 
assume that the proof could have been made if allowed. 

Scotland County vs. Hill, 112 U.S., 183. 


The only objection made by the plaintiffs to the testi- 
mony was that it was proving the contents of a book by a 
witness who simply saw it; that the book or a copy should 
be produced (p. 65). | 

The answer to this is: (1) the book was in the possession 

of the plaintiffs’ own agent, and the testimony as to other 
portions of it had already been given on behalf of the 
plaintiffs (pp. 33, 23-4), and a copy of a portion of the 
entries in said book annexed to the deposition of Gabriel 
Garcia and read 1n evidence (p. 25). 
(2) The book was in a foreign country, beyond the 
jurisdiction of the Court, and beyond the power of the de- 
fendant to produce, not being in the possession of or the 
control of the defendant. 

In Burton v. Driggs, 20 Wall., 125, the deposition of a 
witness, taken de bene esse, as to contents of the books of 
a bank in another State, not a party to the suit, was ad- 
mitted in evidence. This was held to be regular. ‘‘ The 
‘* books being out of the State and beyond the jurisdiction 
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‘‘ of the Court, secondary evidence to prove their contents 
‘* was admissible.” 


Besides, the Court appears here to bave denied to the 
defendants the latitude as to proving the contents of books 
and papers which had been too freely accorded to the 
plaintiff (see supra). 


VERE. 
Thirteenth Assignment. 


One of the most serious errors committed by the Court 
upon the trial was in admitting in evidence, in rebuttal, 
five letters purporting to be written by Garcia Brothers, 
the plaintiffs’ agents at the Boca, to the plaintiffs, between 
May 26th and June 14th, containing statements as to the 
number of hogsheads shipped on the Georgia (see Record, 
p. 85). 

They were clearly incompetent against the defendant, 
being res inter alios actw, and therefore amounting only 
to hearsay. 

1 Greenleaf on Ev., §§ 99-100. 


This exception falls directly within the decision of this 
Court in Dwyer v. Dunbar, 5 Wall., 318, where it was 
held that a letter to a third person, appended to a deposi- 
tion, and professing to give an account of a particular 
transaction, but not sworn to in the deposition to have 
given a true account of it, was not admissible as a part of 
the deposition, or at all. 

The Court say, per Swayne, J.: ‘‘The letter itself was 
clearly not evidence. ‘There being no proof of the truth 
of its contents, it was within the definition of res inter 
alios acta. It was simply a narrative to a third person of 
a past transaction, in relation to which the writer was a 
competent witness and gave his deposition.” 
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The argument upon the exception under consideration 
could not be more forcibly and succinctly presented than 
in the words just quoted. 

Moreover, these letters were plainly and distinctly 
offered as separate pieces of evidence, disconnected with 
any testimony. No claim can therefore arise that they 
were offered for any other purpose than as proof of the 


facts therein stated. 


In Porter v. Parks, 2 Hun (N. Y. Sup. Ct.), 655, it is 
held, ‘‘ Letters from an*agent to his principal cannot be 
‘* given in evidence against a third person.” Also see 


1 Cow. & Hill, 565. 


GX. 


Fourteenth Assignment. 


The Court had charged (p. 93) that if the jury believed 
the testimony of Dodds, the mate, there is no escape from 
the presumption that the plaintiffs were parties to the 
fraud. At p. 95 the defendant’s counsel called attention 
to this and asked the Court to charge that if the sugar 
failed to get on board by reason of a conspiracy with Garcia 
or any other person, the plaintiffs could not recover. 

The Court: refused to alter the charge, and defendants 
excepted. : 

The result was to direct the jury that if they found 
there was a conspiracy they must find the plaintiffs were 
active parties in it: | 

Such was not the case, as a conspiracy between Garcia, 
the shipper, and the mate, would not complicate the plain- 
tiffs necessarily. : 

It is true the Court did charge (p. 96) that if for any 
reason the 163 hogsheads were not on board, the plaintiffs 
could not recover; but the effect of the prior charge re- 
mained, and the jury might well believe to find for the 
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defendant was necessarily to find the plaintiffs principal 
actors in the fraud. 


X. 
Fifteenth Assignment. 


The Court erred in instructing the jury that if they 
found for the plaintiff their verdict must be for $17,530.11, 
the value of 163 hhds. of sugar. 

It is the exclusive province of the jury to pass upon 
questions of fact, and although the judge may advise 
them, and, as now settled in this Court, express an opin- 
ion on the evidence, he cannot go further, and he must 
submit every controverted question of fact to the deter- - 
mination of the jury. 

Vicksburg R. R. Co. vs. Putnam, 118 U.5., 
O45. 

U.S. vs. Reading R. R. Co., 1238 U. S., 113. 

Rucker vs. Wheeler, 127 U. S., 93. 

Lovejoy vs. U. 8., 128 U.S., 178. 


The assessment of damages vests with the jury only, 
subject to the instructions and direction of the Court as to 
the measure of damages in any particular case. 

Graham’s Practice, 290, 328. 
III. Wait’s Practice, p. 175. 
Thornton on Juries and Instructions, p. 116. 


The question of damages is ordinarily one of law and 
fact. The rules to be applied to the facts and the essen- 
tial elements of the action are questions of law to be de- 
termined by the Court. The facts necessary to authorize 
a recovery under the law as given, and the amount to 
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which a plaintiff may be entitled under the law, and the 
facts must be found by the jury. 

Field’s Law of Damages, p. 25. 

2 Whittaker’s Practice, 392-3. 

Sedgwick on Damages, 1, p. 22; 2, pp. 650 
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Vhether the facts be disputed or undisputed, if differ- 
ent minds may honestly draw different conclusions, the 
case 1s properly left to the jury. 

Railroad Co. us. Stout, 17 Wall., 657. 


But the jury are to weigh and decide on the sufficiency 
of the evidence, and the Court cannot give an instruction 
which shall take from the jury the right of weighing the 
evidence and determining what effect it shall have. 

Tracy vs. Swart wout, 10 Pet., 26. 
Greenleaf us. Birth, 9 Pet., 299. 

Jewell vs. Jewell, 1 How., 219. 

Harse a: us. Coursen, 81 N. Y. R., 630. 


Here was no disputed question of law as to damages; 
but it had been admitted that the value of the sugar in 
dispute and interest was $17,530.11, or at the rate of 
$107.54 per hogshead. The question was purely one of 
fact as to what part of the sugar in dispute, if any, was 
on board. 

The defendant denied that any one of the 163 hogsheads 
for which payment was claimed was on board; the issues 
in the case involved not only the question whether all 
were on board, but whether each one was on board. The 
Court practically instructed the jury if any one was found 
to be on board ali’ were. The correct instruction would 
have been that if the jury found that the whole 163 hogs- 
heads claimed by defendant not to have been on board, 
were actually on the vessel when she sailed, their vandiel 
should be for the plaintiff in the sum of $17,530, and if 
they found that any number less than 531 and greater 
than 223 hogsheads were on board, then they should find 
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for the plaintiff in the invoice value thereof, with interest. 
But it was wholly unjustifiable to instruct the jury that 
they must find for the plaintiff for the value of the whole 
163 hogsheads or nothing. The jury might well have been 
convinced upon the evidence that the vessel was not fully 
loaded when she sailed, and yet have differed as to the ex- 
act amount of the shortage. It was entirely competent 


to find that some particular cargo on the launches never 


reached the Georgia—it was competent to disbelieve some 
one witness, it was competent for them in general, to 
determine, on the evidence, what amount of sugar was 
on board the vessel, and not only competent, but their 
peculiar province, and the charge of the Court had the 
vice of assuming the function of the jury and instructing 
them to find for the plaintiff the entire claim, or for de- 
fendant, which was clearly erroneous. 

In Harsewell vs. Coursen, 81 N. Y. R.; 630, it is held, 
that on the trial of an action, the plaintiff is entitled to go 
to the jury on any theory consistent with the pleadings 
which his evidence will justify. Before he can be limited 
to any certain theory on appeal, it must appear in the 
case as settled that he has thus limited himself on the 
trial,and a new trial was ordered, because the judge 
practically charged that the plaintiff had stated the case 
on a certain theory—where the pleadings and proofs 
would justify a recovery on other grounds. 

In Tracy vs. Swartwout, 10 Pet., 26, an action against 
a collector, if was held that an instruction that only 
nominal damages are to be given is erroneous if there was 
evidence which the jury had a right to weigh tending to 
prove actual damages, and the Court here discusses the 
entire rule. 

In Wood v. Tomlinson, 53 California, 720, an action to 
recover the value of 198 hogs sold and delivered to the de- 
fendant, the answer alleged, and testimony was given to 
show, that only 128 were delivered. The Court charged: 
“Tf, from all the evidence you find, that the defendant 
agreed to receive the hogs at plaintiff's ranch, then you 


47 


will find for plaintiff for the amount the hogs would bring 
at 4 cents per pound, less the $300 advanced by defendant.” 

Held erroneous, as assuming the fact that plaintiff de- 
livered all the hogs to defendant, and the judgment was 
reversed and a new trial awarded. 


It would seem that a statement of this point must, 
apart from any other question, be conclusive on* the case, 
and that a statement of the proposition carries with it 
conclusive proof of error. | 

If the judge at a trial can instruct, as in this case, 
then the Court could have instructed the jury that if they 
believed all the sugar claimed was not on board, then 
were to find that nore of it was on board. 

Moreover, the defendant at the trial did not content itself 
with an exception to the charge (fol. 209), but called 
attention to the point that it was the province of the 
jury to find the amount of sugar on the vessel, and the 
Court, with this plain suggestion and intimation, refused 
to leave the question of the precise amount on board to 
the jury, where it belonged. 

The Court really left it to the jury to say if any amount 
of sugar in excess of 368 hogsheads were on board, but 
directed them to find that 1f avy was there, ALL was. 

To that extent the Court directed a verdict. 


Fimaliv. 


The plaintiffs in error earnestly insist that if the Trial 
Court erred in any one of the matters excepted to and as- 
signed 18 error a new trial should be ordered. An iInspec- 
tion of the evidence contained in the bill of exceptions will, 
it, is thought, convince the Court that the slizhtest fact or 
circumstance tending to show that the entire cargo of 53 
hogsheads was laden upon the Georgia, and which was 
improperly admitted in evidence, may have turned the 
scale in the minds of the jury and controiled their verdict. 

The direct evidence on behalf of the plaintiffs that the 
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entire cargo was placed on the vessel, when analyzed, 
comes down to the statements of Antonio Jorge, the Cap- 
tain of the Hsperanza, admittedly derived from the 
receipts which the mate testified were fraudulent, and of 
Gabriel Garcia, whose extraordinary vision penetrated 
through wharves and warehouses to the Georgza, three 
miles down the bay, and saw every detail of the loading 
and unloading of the cargo. 

Opposed to these was the positive testimony given In 
open Court, of three of the crew and of the mate, that the 
vessel was not full, but lacked upwards of 150 hogsheads 
to complete her cargo, that cargo was brought out several 
times to her on the steam launch, a portion only delivered 
to the Georgia, and the remainder taken to the James 
McCarthy ; also the undisputed evidence that only 368 
hogsheads were in or taken out of the vessel after she was 
stranded on the Cruz del Padve reef. 

To strengthen their case, however, the plaintiff produced 
a mass of evidence, taken on commission at their place 
of business in Cuba, going to show that thev pur- 
chased 531 hogsheads of sugar of certain grades and 
weights, and ordered it shipped on the Georgia, and that 
it was weighed and shipped in the usual way. They took 
the depositions of all the persons who handled the sugar in 
its transit from the storage warehouses to the ship. The 
witnesses were almost all employees of the plaintiffs, they 
were well primed and furnished with memoranda made 
up for use on their examination (see Brown’s §testi- 
mony, p. 65), the origmal books and papers from 
which they stated the memoranda were copied, 72 no 
instance being produced before the Commissioner. If any 
link in the chain is broken, the effect of the whole is de- 
stroyed. For instance, Obeso testifies to weighing 48 
hogsheads and delivering them to the 7rzllo to be carried to 
the Esperanza for delivery to the Georgia. Suarez, that 
he received them on the 7rzl/o, took them to the Boca and 
delivered them tothe Hsperanza. Jorge. that he received 
the same from the Zrzllo and delivered them to the 
Georgza on June 14th. As against this, three of the crew 
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and the mate swear that only 20 or 22 hogsheads were re- 
ceived aboard on that day. 

But Obeso produces a memorandum of weights and 
numbers showing that on such a day he weighed so many 
hogsheads of such and such weights, and this gives a 
greater value to his testimony than has the unaided recol- 
lection of the crew. Take away this memorandum and 
Obeso’s testimony amounts to little, and Jorge’s testimony 
being admittedly dependent upon the mate’s receipts, 
the chain of evidence as to the 48 hogsheads is greatly 
weakened, and the jury might have believed the evidence 
of the defendants’ witnesses as to that last load, and this 
might well have led to a different verdict than that ren- 
dered. 

Again, the testimony of Gabriel Garcia that he weighed 
and set apart for shipment 402 hogsheads for delivery to the 
Georgia was dependent upon his memorandum read in 
evidence... Without this written corroboration upon this 
point, the jury might, and probably wauld, have given little 
weight to his statements as to counting the hogsheads 
after they were on the launch, and to his remarkable ca- 
pacity to weigh sugar and see cars loaded, and at the same 
time keep in view all the movements of a steam launch 
proceeding through a crowded harbor to an anchorage 
three miles distant, and to be able to swear positively that 
she went to but one vessel, and unloaded all of her cargo 
there. So, too, the testimony of Ferreria and Bafasco, 
covering though they did but part of plaintifi’s case, 
served to strengthen the apparent regularity of the ship- 
ment and convince the jury that the cargo must have been 
on board. 

As to the letters from Garcia to Guardiola & Tejedor, 
they perhaps more than any other testimony may have 
influenced the verdict. Taken as bona fide daily reports 
from the agent to the shipper, they create an appearance 
of regularity, of an ordinary course of shipment, of 
truthfulness, which a jury may have regarded as outweigh- 
ing any disputed oral testimony, and compelling their de- 
termination that the cargo must have been put on board. 
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At all events, the Court cannot say that, in the absence 
of this evidence, the same verdict would have been ar- 
rived at. 

The evidence conclusively shows that a fraud was com- 
mitted in the voyage of the Georgia. The plaintiffs 
claim that the master barratrously wrecked her, without 
their concurrence. The defendants, without knowing 
who actually concocted the fraud, or precisely what the 
scheme was, contended that one result of it was that one 
hundred and sixty-three hogsheads, for the value of which 
they are sought to be held liable, were never put upon the 
vessel. It appeared in evidence conclusively that the 


plaintiffs, after receiving information of the loss of the 


vessel, endeavored to effect an increase in the insurance 
of the cargo. Having seid in one fraud, they may 
well have undertaken another, and the defendant is en- 
titled to the benefit of every irregularity committed upon 
a trial which resulted in holding the company liable to 
such claimants under such circumstances, and upon evi- 
dence which should manifestly have led to a different 
result. 

Had not the jury been prevented by the instructions of 
the Court, they might have found that, while the whole 
168 hhds. were not missing from the vessel, a smaller 
number were, and that the vessel was not fully laden, and 
might have rendered a verdict for a correspondingly 
smaller amount. The ruling which prevented this result 
is in itself sufficient error to warrant a reversal of the 
judgment. 


For all of these reasons, we respectfully submit that 
the judgment should be reversed and a new trial ordered. 


JOHN L. CADWALADER, 
Of Counsel for Plaintiff in Error. 
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JAMIE S. GUARDIOLA ef al.. 
Defendants in Error. 


APPEAL FORM A JUDGMENT OF THE U. S. CIR- 
cuIT CoURT FOR $18,869 ‘ENTERED ON THE VERDICT 
OF A JURY. 


Statement. 


The action is brought to recover the value of 163 
hogsheads of sugar out of 532 hogsheads belonging 
to the defendants in error Jaden on the brig Georgia 
at Sagua la Grande and bound for New York. The 
vessel was barratrously wrecked by the master and 
crew on a desolate reef called the Cruz del Padre, 
on the north side of Cuba. 

George C. Carson & Co., of Philadelphia, held an 
open policy in The Insurance Company of North 
America, and had been in the habit of entering on 
such policy all cargoes of sugar shipped to them by 
the defendants in error Guardiola & Tejedor, of 
Cardenas, Cuba. 

On June 14th the defendants in error wrote Car- 
son & Co. advising them of the shipment of 531 
hogsheads and one tierce of sugar by the brig 
(reorgia, enclosing the invoices and directing them 


» 
to insure the cargo and advances at the invoice 
price and 10 per cent. additional (fol. @1). This 
was the stipulation of the policy (fol. 8). 

This letter was received by Carson & Co. on June 
21st (fol. 223). They reported, on the same day, to 
the Insurance Co., which, on June 22d, entered the 
risk on their policy, the sugar at $41,888 and the 
advances at $995 (fols. 12, 228). 

On May 2l1st, 1880, the defendants in error had 
chartered the brig Georgia to carry for them a full 
cargo of sugar from Sagua la Grande to a port north 
of Hatteras at the freight of $3.25 per hogshead (see 
charter party, folio 217). 

Thereafter and prior to June 14th the firm loaded 
on said vessel at Sagua 531 hogsheads and one 
tierce of sugar, which will hereafter be spoken of as 
532 hogsheads. The vessel sailed on the 15th of 
June (fol. 56). 

The sugar was loaded as follows: 

At the wharf in Cardenas ......- 216 hogsheads, 
(fols. 50, 76). 

After which the brig hauled into 
the stream because there was not 
sufficient water at the wharf (fol.55). 

Shipped by lighters: 


The Esperanza....-...-- 268 
EO WN std orice ck aie 48 
316 
(fol. 50). 532 


The Insurance Company denied the shipment of 
more than 368 hogsheads, and a commission was 
issued to Cuba and numerous witnesses were ex- 
amined who traced the sugar from the estates 
where it was grown to the deck of the brig. These 
witnesses embraced the persons who sold and 
packed the sugar, the brokers who made the sales, 
the persons who received and saw it in the ware- 
houses and delivered it therefrom, who weighed it, 
who counted the number of hogsheads delivered, 
who paid and received the export duties on it, who 
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loaded some aboard the brig at the wharf and some 
on lighters, and the lightermen who lightered the 
remainder of it from the wharf to the vessel as it 
lay in the stream and the stevedore who stowed the 
‘argo in the brig. 

The result is tabulated as follows: 


“* Estate. Seller. | Date. 'Weight| Price. |W here Stored at Time 
Hhds | of Purchase. 
324 Antonina. Arché. | Apr. 28, 591,590 '8 Rials.| Mori Agueira & Co. 
44 do 66 66 87.790 sé 66 ee 
28 ‘San Francisces.) Nunez.|May 28.) 50,390 714 Lavie. 
53 Santa Clara. - a) = 2“ 
do 66 } sé 4 93.940 sé ss bs 
34 Union. aa FS = 60,440 744 °° | Roderequez. 
48 Santa Elena, Sarée. | “ “1 GB i7 ie By Rail. 
| as / sé 


972,360 


The invoice weight was as follows: 


Hhds. 1 to 8324 marked S8..--- 520,599 net 
‘¢ 1 to 207 and 1 tierce 
eb FB ccci ck d00,077 net 


(See fol. 47.) 


This at 44 cts. makes the invoice value... $389,806.90 
Freight $3.25 per hhd.........-..-...-. 1,727.37 


38, 079.53 


a 


Bi 20 WET OUR icine ctdenvcrenees 3,807.95 


$41,887.48 
(See fol. 47.) 


M. Garcia, the shipbroker, proved the number of 
casks delivered as follows: 
RET BORG ook veh Keine hhds. 216 


FN ST AO ake SL tay aN oe eed ‘= 968 
$66 4 48 


-~-s eae eee rere rhlUcrlUcrrlUlUcrrhlUcrMmhUcrOlhlUcrRlClUcrwrlhlUcrOOlUcrhUCUchMmrlClCrhhCUrhMhCUchHhCUchKOChlUc Or HO 


(See fol. 67.) 
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He paid Custom House export duties as follows: 


may Doth... . Beever tiie ieee 200 hogsheads. 
“ 2h ... Perso cies 100 sg 
dee MEO .. Bi 25st ceed 100 si 
ae a (ee dp diinng Bic ieee wee 100 ne 
‘¢ 14th, 31 hhds., 1 tierce......-- 32 
532 


(Folio 70.) 


Valdes, Custom House officer, proved the payment 


of duties, and that he tallied and counted the hogs- 
heads which he saw delivered to the brig at the 
wharf as follows: 


DIY WN ae festa uni swale hie aalaen etal 200 

Oe tia Se, i ih ae tala atte hoe cadet Rl Mle 100 

éé Te ee Ee oP at Pee en oe ee eee 16 

316 

SRN rN men ee Ly We 100 
216 


(See fol. 89.) 

Ferreira, the Custom House officer, proved the 
payment of duties, and that he tallied and counted 
the hogsheads delivered to the lighters Esperanza 
and Trillo as follows : 


JUNG DAPRAPCTARER 2... 656 ee ees oeded, 50 hhds. 
‘¢ 4th, eT re ee ee ay 
‘¢ Sth, ee errs hes 03 % 
iin Sacer oeaniapiibaallbacataa 1 tierce. 
June 9th, Me. sauteed apiece mabe! Paes late 
S FR ee  Keansvktseccksanndivce Sa 
316 


(See folio 72.) 

Antonio Jorge, master of the lighter Esperanza, 
testified that he received on his lighter and delivered 
the following number of hogsheads: 
oun Gd, Tp WEE wk 6 owe ek ees. 


‘6 4th, cé a prc tag) Sara sie aes Scala na 86 
‘< Sth, | * ‘¢ 53 hhds. and 1 tierce.... 54 
‘Oth, < og nner PE MOOR RAL Lm Den 718 
6S FRE, Be Ee Be tin nds ee ucndcacss 48 

316 


D 


D. Suarez, master of the Trillo, testified that on 
June 11th he received on board 48 hogsheads from 
the wharf, and delivered them to the Esperanza on 
the 12th. 

The brig’s receipts for the sugar shipped by the 
lighters were put in evidence and prove the number 
of.hogsheads shipped as follows :: 


By the Esperanza, June 3d.........--..--.--- 50 
C6 ¢¢ 4 6 Ath Se See See eee ee RG 
c¢ ¢é 6¢ ¢6 Ath 58 
é6¢ a4 4 é6 ¢¢ 1 
oe i I awk end oie nese 48 
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(See folio 62.) 


The brig’s bills of lading were also put in evi- 
dence as follows: 
S 1 to 324 
Ss 
C 1 to 207 
1 tierce. 


532 
(See folio 61.) 


Dodds, the mate, called as a witness for the 
plaintiff in error, admitted that 216 hogsheads were 
loaded at the wharf, and that he signed the ship’s 
receipts for cargoes delivered by the lighters, and 
which had been produced by the defendants in 
error, but testified that some of the receipts were 
false, and that he knew that they were to be used for 
fraudulent purposes and that he was in the con- 
spiracy, though he does not name the conspirators, 
nor attempt to connect the defendants in error 
therewith (fol. 166). 


The following is a tabulation from his evidence, 
showing the alleged difference between the receipts 
and the number of hogsheads received by the brig, 
although his testimony is confused and unreliable: 


Receipts. No. Received. 
same  Bicciccs . ie area DO 
is aR ee S6 . BO 
° eee OU See 4. 24 
- | ee oe rhe 24 
an Se (ae eae ee 48 20 
316 163 o— 
The defendants in error also proved by the ; 


respective weighers that the sugars were weighed 
as follows: 


Number of Hbhds. 3y Whom. What Estate. 
368 G. Garcia } eo 
Borasco | 
28 Sanvada San Francisces 
53 _ Santa Clara 
1 66 e% 
34 G. Garcia Union 
45 a Santa Clars 
4 
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The schedules showing the respective weights of 
the hogsheads will be found on pages 97, 98, 99, 
102 and 103. 

Captain Drinkwater, who became master of the 
Georgia subsequent to this disaster, testified that 
she could then carry 525 hogsheads; that by the re- 
pairs made after the wreck her carrying capacity 
was reduced 10 hogsheads; that with 525 hogs- 
heads her draft was 13 feet 6 inches (fol. 94). 

Frank W. Carlsen, one of the crew of the Georgia, 
called by the Insurance Company, testified that the 
13 foot mark was under, water when the vessel _— 


sailed (fol. 150). 

The mate and three sailors from the brig were 
called by the plaintiff in error to prove that the 
vessel was not fully loaded, that the mate gave 
false receipts for more cargo than he received, 
that the vessel was leaking and unseaworthy and 
was purposely wrecked by the master. 


2 ee 


<m, 
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The mate and some of the crew confessed their 
guilt before the United States Consul at Cardenas 
(fol. 133). 

The vessel sailed on June 15th, and was bar- 
ratrously wrecked by her master and crew on or be 
fore June 17th, on a desolate reef called Cruz del 
P adre. 

Collins, captain of the Deitz, a passing vessel, 
saw the Georgia sailing directly for the reef, and 
saw her cargo gaff and purchase already rigged to 
discharge cargo, and two or three lighters put- 
ting out to meet her (fol. 96). 

Subsequently auger holes were found to have 
been bored in her bottom (fol. 102). 

On June 18th, Gartiez,a wrecker, saw the vessel 
on the reef and went to her to render assistance but 
was driven off by the master with curses and 
threats (fol. 99, 103). 

Shortly after the wreck one Queipo, a_ lighter- 
man, who with his lighters had evidently been hid- 
ing in the vicinity of the wreck and waiting for her 
coming, took from the wreck and secreted 57 hogs- 
heads which were recovered by the underwriters 
and are included in the 223 brought to New York. 
Queipo was arrested and taken before the U. S. 
Consul and confessed his guilt, and that he was in 
league with the master, and the master afterwards 
absconded (fol. 131). 

The agent of the underwriters saved from the 
wreck a number of hogsheads of the cargo; others 
were thrown overboard and others were found em- 
pty, the contents having been dissolved by the sea 
water. 
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The result was as follows : 
Saved and brought to New 


a 9293 
Thrown overboard........-- 4 
ON a ain by ermine mise paeaseu 141 3868 Hogsheads 
Leaving unaccounted for_..---.-- 163 sie 
1 Tierce se 
582 ‘ 


(See folio 121.) 


A large part of the evidence for the Insurance 
Company related to the claim of the Insurance Com- 
pany that the defendants in error telegraphed Car- 
son to increase the insurance after they had heard 
of the wreck of the Georgia. 

So far as the original insurance is concerned it is 
immaterial whether this claim is well founded or 
not, except so far as it affects the credibility of the 
defendants in error and upon this question the 
jury have passed. “4 

A brief statement of the evidence upon this sub- 
ject will, however, be found useful. 

The U. S. Vice-Consul, at Cardenas, Joseph H. 
Washington, heard of a wreck which was known to 
be the Georgia, on the 18th of June, but says that 
he took no action then, but went to the wreck on 
the 22d of June (fol. 128). 

The U. 8. Consul, George L. Washington, learned 

of the wreck by advices from his Vice-Consul on 
the 19th or 20th of June (folio 1388). 
The defendants in error among other witnesses, 
had examined on commission one Culmell, who was 
their corresponding clerk. No part of his deposi- 
tion appears in the record, except his answer to the 
final cross interrogatory to which he said that he 
Knew of nothing which would tend to the advan- 
tage of the underwriters. 

The action was first tried before Judge Shipman 
and a jury in October, 1884. On that trial Culmell 
was examined as a witness on behalf of the Insur- 


~~ 
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ance Company. His evidence was read at the sec- 
ond trial from the minutes of the first trial. 

He stated that on Sunday morning, June 20, 
before breakfast, he received a telegram from Rabel, 
of Cardenas, which he sent to Mr. Tejedor at his 
home. This telegram was from Cardenas and being 
translated reads: ‘‘ The Georgia totally lost on the 
Cruz del Padre” (folio 57). 

A copy of the original telegram in Spanish was 
annexed to the commission and was produced at the 
trial and has upon it the memorandum, ‘‘ Rec. June 
21, 9 A. M.”’ (folio 66). 

Rabel, on June 22d, wrote the defendants in error: 

‘‘Tam favored by your esteemed favors of the 
18th and 19th, and telegram in answer to mine of 
day before yesterday, referring to the Georgia 
which arrived in my hands too late to give you 
minute details by mail as I desired ” (folio 220). 

It is evident, although Rabel’s telegram is not 
dated, that it was not received by Culmell or Teje- 
dor till the 21st. | 

On the morning of June 20 (folios 57, 58 and 60), © 
the defendants inerror telegraphed Carson: 

‘¢Market firm, 8 rials, increase insurance, in- 
voiced Georgia 20 per cent.’’ 

On June 21st the defendants in error wrote Car- 
son, saying: ** We telegraphed you last night.”’ 

Culmell further testified that after sending 
Rabel’s telegram to Tejedor he received a memoran- 
dum (without any date upon it) directing him to 
telegraph Carson to increase the insurance, to tele- 
graph Rabel thanking him for the information and 
also to Guardiola, at Havana, informing him of the 
loss of the Georgia (folio 171), and that he tele- 
graphed Carson (folio 172). 

Carson testified that he received the telegram not 
on the 20th, but on the 2Ist (folio 105). Such is 
also the memorandum on the telegram as to the 
date of the receipt by Carson: ‘‘ Received atthe 8. 
K. Corner Third and Chestnut Streets, 6, 21, 80” 
(folio 178). | | 
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Such is also the statement of the letter of Carson 
to the defendants in error (folio 107). 

Guardiola testified that seeing the rise of sugar in 
the market he telegraphed Carson to increase the 
insurance, and that the day after this he received 
the telegram from his house at Sagua informing him 
of the loss of the Georgia (folio 81). 

Neither of the defendants in error, who were 
residents of Cuba, was present at the trial. 

The jury by their verdict disregarded the evidence 
of Culmell and found the statements of the defend- 
ants in error sustained as they were by the written 
evidence to be true. 

The real and vital questions in the case are, 
whether 532 hogsheads of sugar were shipped upon 
the brig and whether the defendants in error were 
guilty of a conspiracy to defraud the Insurance 
Company. 

It was agreed by counsel for the Insurance Com- 
pany that the value of the 163 hogsheads with 
interest was $17,530.11 (fol. 184), and for this sum 
the jury rendered their verdict. 


POINTS. 


First.—This Court will not be astute to impute 
error in a case when it appears from the record either 
that substantial justice has been done or that the 
admission or rejection of evidence has not affected 
the result, or that a new trial would not be likely 
to eventuate differently. 

The real questions in this case, whether the 532 
hogsheads were laden abroad the brig, and whether 
the vessel was barratrously wrecked by the master 
or crew without the knowledge of the firm, were 
clearly submitted to the jury. 
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Alleged Errors. 


Second.—Exceptions Nos. 1 and 2 at fols. 49 
and 50. 

The plaintiff in error excepted to the introduc- 
tion of a written statement of the weights of some 
of the sugar, prepared by the witness Obeso, on the 
cround that it was not the best and was not com- 
petent evidence, and after its introduction moved to 
strike it out. 

Obeso was twice examined under a commission 
issued to Cuba, and stated on the first occasion 
that he saw 48 hogsheads of the sugar weighed 
and counted them and kept the numbers, marks 
and figures. On the second examination he stated 
that ‘*he could not give the original of this note of 
weight of the said 48 hogsheads because such note 
of weights was engrossed in his book of weights 
and other business of the store which he superin- 
tended and belonging to the plaintiff.’ He then 
stated that the total weight of said 48 hogsheads 
amounted to 82,210 lbs. 

The defendants in error offered to read the state- 
ment. The plaintiff in error objected to the evi- 
dence on the ground that it was not competent 
evidence and not the best evidence. Jt did not ob- 
ject on the specific ground that the original book 
should have been produced before the commissioner, 
nor was any notice given before or at the trial to 
produce the original books, or to produce them 
before the commissioner and annex them to the de- 
position. 

United States v. Masters, 4 Wall, 680. 

Burton ». Driggs, 20 Wall, 125. 

Wood v. Weimar, 109 U.S8., 695. 

Noonan v. Caledonia Mining.Co., 121 U. 
S., 400. 


The witness had the right to testify after having 
refreshed his memory by examining these or any 
other memoranda. He testified that he saw the 
hogsheads weighed, read the weight from the steel- 
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yards as each hogshead was weighed and that the 
weight was put down in the book in his own hand- 
writing, and that he made the copy produced from 
the book (fol. 49). 

The memorandum was competent evidence at the 
trial, the original books being in a foreign country. 


Tucker v. Woolsey, 6 Lansing, 482. 


Besides, the witness had already sworn to the 
gross weight, and the introduction of the memoran- 
dum did not affect his testimony upon that subject 
and was not afterwards in any way attacked by the 
plaintiff in error. 

It was subsequently agreed between counsel that 
the value of the sugar on the 163 missing hogsheads 
with interest was $17,530.11 (see fol. 184), and this 
admission waived any objection to the evidence 
which was a part of the proof offered to show the 
weight and value of the 163 hogsheads. 

The evidence was in fact merely incidental to the 
main issue, viz., the physical delivery of the 5382 
hogsheads of sugar on board the vessel. 

The rule of evidence which requires the produc- 
tion of a writing which is the subject of the action, 
has no relevancy to the proof in question. 

Where it is necessary to prove particular facts, 
and an examination cannot be conveniently made 
in Court, the results may be proved by a person 
who made the examination, the books being out of 
the State and beyond the jurisdiction of the Court. 

Burton v. Driggs, 20 Wallace, 125. 
Bailey v. Johnson, 9 Cowen, 115. 
Forest 0. Forest, 6 Duer, 137. 


The rule as to the production of private writings 
which are in a foreign country, is not so strict as 
the rule to be applied in a case where the writing is 
at the place of trial. 

Tucker v. Woolsey (supra). 

The admission of the evidence had no effect upon 

the general result as the question litigated related 
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not to the weight of the several casks of sugar or 
the aggregate weight of all, but whether 532 hogs- 
heads were laden. 


Third.—Exception No. 3, at fol. 54, to the 
introduction of similar memorandum by Garcia, 
another weigher, as to 402 hogsheads. 


Fourth.—Exception No. 4, at fol. 744. 


Ferreira, a Custom House officer, also examined 
on commission, testified that he saw 268 hogsheads 
delivered to the Esperanza and: 48 to the Trillo. 

On cross-examination he said that he kept a 
memorandum which at the time of his testifying 
was in the Custom House (fol. 74) which was then 
an official record-—‘‘that he did not speak from 
memory but from a memorandum which at the 
time of testifying he held in his hand.” 

The evidence is within the well Known rule that 
a witness may examine a memorandum to refresh 
his memory. He testified positively to the num- 
ber. The memorandum itself was not offered in 
evidence. 

Besides the entries were in public documents in 
a foreign country which might have been proved by 
a Copy. 


1 Greenleaf Ev., Sec. 480 & 482. 


i aduietllicheahenthementeniieemmenseeeemindbteenenet ication tiahnee tee eee ? 
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Fifth.—Exceptions Nos. 4, 5 & 6, at folio 80. 


Banasco, also examined on commission, testified 
that he saw 368 hogsheads of sugar weighed at the 
store of Moré Ajuria & Co. and that an entry was 
made in the books of that firm and produced a copy 
of such entry ; that the copy was correct—that the 
weight was 679.380 pounds. 

(The defendants in error objected to the 
reading of the memorandum as before.) 


These books were not within the control of the 
defendants in error. 


Sixth.—Exc2ption No. 7, at folios 84, 85. 

Guardiola, one of the defendants in error, was 
also examined under the commission to Cuba. 

The counsel for the plaintiff in error having 
omitted to read the answer to the fifteenth cross- 
interrogatory, the defendants in error offered to 
read it. 

The question was, ‘‘Has it not been stated in 
your hearing that certain of the cargo or proceeds 
have been received by some person or persons ?”’ 

The plaintiff in error objected that the question 
called for hearsay evidence. 


The answer was then read. 


The answer of the Insurance Company denied the 
allegation of the complaint that 5382 hogsheads were 
laden aboard the brig. It admitted that 368 hogs- 
heads had been laden. It alleged that after the 
stranding 57 hogsheads were removed by the de- 
fendants in error or with their assent and concur- 
rence. 

Under this issue the plaintiff in error cross- 
examined Guardiola to show that the defendants in 
error knew of the theft of the 57 hogsheads. 
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The question did not limit the time of the wit- 
ness’ knowledge, but was general, and required an 
answer of all knowledge up to the time of the ex- 
amination. 

The witness gave all his knowledge, all that had 
been stated “in his hearing’’ upon the subject. 

The evidence was material to contradict the alle- 
cation of the answer. 

The plaintiff in error having drawn from this wit- 
ness his knowledge the defendants in error were 
entitled to read the evidence. <A party will not be 
permitted to question his adversary on such a sub- 
ject and then refuse to have his evidence read. 

Even if it was error to admit the answer at the 
stage of the case when it was offered, the error was 
cured when the plaintiff in error read the evidence 
of its witness Joseph H. Washington, at folio 131, 
and of George L. Washington, folios 133 and 134; 
of F. W. Carlsen, folio 142; of Oswald Thorson, 
folio 153; Skiffington Dodds, folio 162, and of 
Thomas F. Wilson, folio 168. 


Seventh.—Exception No. 8, at folio 8 


Jose De Los Santos, the pilot of the brig, testified 
that the vessel drew 13 feet 4 inches of w am when 
she left the port of Sagua. 

On cross-examination he stated that he did not 
measure the draft but asked the Captain and was 
told by him that her draft was 134 feet. 

The plaintiff in error moved to strike out the evi- 
dence of her draft as hearsay. 

The Court charged the jury that ‘ As it appeared 
that the only information the pilot had was de- 
rived from statements made to him by the captain 
and mate, you are at liberty, and I think I will say 
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that upon this proof you must disregard that evi- 
dence (folio 199). 


Pennsylvania Co. ». Roy, 102, U. 8S. Sup. 
Ct. Rep., 458, 459. 


Eighth.—Exception No. 9, at folio 102. 


The defendants in error examined Julio J. G. Gar- 
tiez under commission, and proved by him that he 
had been put in charge of the wreck by the Amer!i- 
xan Consul, and on his cross-examination, which 
was read by the defendants in error, he stated that 
on June 26th he saw “a large auger hole in the 
hull of the Georgia, on the edge of which there 
were several others of smaller dimensions ”’ (folio 
102). 


The plaintiff in error objected to the evidence on 
the grounds : 


Ist. That it was inadmissible as evidence of the 
condition of the vessel when she sailed from port ; 
and, 


2d. If it was introduced as evidence of her condi- 
tion when stripped and lying on the reef, it had no 
bearing on the case. 


The witness, without objection, had already testi- 
fied on his direct examination that he had seen these 
auger holes (fol. 100), so that the repetition of the 
testimony even under objection was not error. 

But the evidence was material upon the allega- 
tion of the complaint that the vessel was wrecked 
by the barratry of the master and crew (fol. 6). 

The testimony at folio 101 shows that these auger 
holes could only be discovered when the tide was 
low, the vessel lying partially submerged on the 
reef. 
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It would manifestly have been impossible for any 
one to have bored these holes while the vessel was 
lying on the reef submerged, and the evidence 
was material to show and was a proper way of 
showing that the vessel was bored before the water 
got into her. 


Exception No. 10, at folio 118. 


The plaintiff in error moved to dismiss the com- 
plaint at the close of the testimony of the defend- 
ants in error on the grounds: 


ist. That the vessel was unseaworthy at the in- 
ception of the risk. 


2d. That there was a deviation from her proper 
course. | 


8d. That the defendants in error had failed to 
prove that the vessel was lost by the barratry of the 
master or mariners. 


It is sufficient to say generally that there was 
abundant proof to render each of these tliree propo- 
sitions untenable. 

But an examination of each of the grounds of the 
motion may be useful. 

As to the 1st proposition. The English authori- 
ties make unseaworthiness a ground of defence and 
place upon the underwriters the burden of proving 
unseaworthiness. 


Lowndes Marine Ins., Sec. 173. 


The American authorities are not unanimous upon 
the subject. 

In the case of Lunt ». The Boston Marine Insur- 
ance Company (19 Blatch., C. C., 156), Judge 
Wallace uses the following language: 
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‘‘There are two cases in the Federal Courts which 
are entitled to great consideration, because of the 
learning and eminence of the Judges before whom 
they were tried, where the question was directly 
considered and instructions to the jury were deliv- 
ered ; but unfortunately they are in direct antag- 
onism. Mr. Justice Story in Zidmarsh v. Wash. 
Ins. Co. (4 Mason, 440), instructed the jury that the 
burden of proof to establish seaworthiness was upon 
the assured, while Mr. Justice Curtis, sitting in the 
same Circuit, in the later case of Bullard v. Roger 
Wiliiams Ins. Co. (1 Curtis, C. C. R., 148), in- 
structed the jury that the burden of proof was upon 
the insurer. The English cases favor the conclu- 
sion that seaworthiness is assumed as a fact, in the 
absence of countervailing facts, and, therefore, that 
the assured is entitled to the benefit of the pre- 
sumption ( Watson v. Clark, 1 Dow., 336; Parker v. 
Potts, 3 Dow., 23;) and in the re cent case of Pickup 
v. Thames Ins. Co., decided by the Court of Ap- 
peals in 1878 (L. R., 3 Q. B. Div., 594), all the 
Judges agree that the presumption of law is prima 
Jacie in favor of seaworthiness and the burden of 
proof to the contrary is on the insurer. That was 
an action on a policy, and it was proved on the trial 
that the vessel put back from inability to pro- 
ceed eleven days after she started on her voyage. 
The Judge directed the jury that this circumstance 
was sufficient to shift the onus of proof from the 
underwriter and make it incumbent on the assured 
to prove that the unseaworthiness arose from causes 
occurring subsequently to setting sail. This was 
held to be error, all the Judges agreeing: that the 
presumption is prima facie in favor of seaworthi- 
ness, and that the burden of proof to show the con- 
trary is upon the insurer. The same conclusion is 
sanctioned by the weight of authority in our own 
courts (Taylor ». Lowell, 3 Mass., 347; Paddock v. 
Franklin Ins. Co., 11 Pick., 227 ; Myers ». Girard 
Ins. Co., 26 Penn., 192: -.Snethen 2. Memphis Ins. 
Co., 3 La. Ann., 474).’’ 


~ 
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In the Courts of New York State there are two 
cases which impose the burden of proving seawor- 
thiness upon the assured, but these and other cases 
hold clearly that only the slightest evidence of sea- 
worthiness is required to shift the burden of proof 
to the insurer. 

Moses 2. The Sun Ins. Co., 1 Duer, 159. 
Borland ». The Mercantile Ins. Co., 46 N. 
Y. Superior, 4838. 


2. As to the 2d and 8d grounds the auger holes 
in the vessel’s bottom, the hidden lighters, the 
removal of the sugar, the flight of the captain, the 
confession of the mate before the Consul and the 
testimony of the mate and seamen called by the 
plaintiff in error furnish abundant evidence to 
establish that both the deviation and the wreck 
were barratrous. 


Tenth.—Exception No. 11, at folio 126. 


Mr. Platt, the President of the Insurance Com- 
pany, called as a witness on its behalf was asked on 
cross-examination by the defendants in error ‘‘ Did 
yousay to Carson that you would insure no more 
cargoes for Guardiola & Tejedor ?” 

Under objection as to its competency he replied 
that he did. 


The testimony was material to show the preju- 
dice and bias of the witness. 


Eleventh.—Exception No. 12, at folio 127. 


The counsel for the plaintiff in error asked the 
same witness: 


: 
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‘‘Did that conversation to which the counsel 
called your attention in regard to saying that you 
were aware of the unseaworthiness of the vessel 
refer to the cargo which you did pay for?’ 

The defendants in error objected that the question 
salled for a conclusion. 

The correct method of examination was to state 
the conversation itself and not the operation of the 
witness’ mind. 


Twelfth.—Exception No. 13, at folio 137. 


The plaintiff in error called a witness who was 
asked, Did you see in that receipt book (of Marce- 
lino Garcia) any receipt for cargo upon the 
same date as some of these shipments were made, 
on the identical dates made by James McCarthy ? 

The defendants in error objected to the evidence 
and it was excluded. 

The book itself would have been inadmissible 
and incompetent to contradict Garcia as he had not 
been examined as to any such receipt. 

Moreover it was an improper method to prove the 
contents of a book not produced. 


Thirteenth.—Exception No. 14, at folio 146. 


The defendants in error on cross-examination 
asked Carlsen one of the crew of the vessel: 


“Don’t you think that the Captain meant to 
wreck that vessel when he left Sagua ?”’ 
The plaintiff in error objected to the evidence as 
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immaterial, as calling for the opinion of the witness 
and as guesswork. 

The witness answered, ‘‘ That is more than I can 
tell you.”’ 

This witness had testified that there were not 532 
hogsheads laden on board the vessel ; that the brig 
was badly stowed ; that it was leaking; that she 
deviated from her course; that the captain ran 
away from Cardenas; that there were auger holes 
in her; that Quiepo came aboard. 

The question was legitimate cross-examination, 
but if it was not the answer elicited no evidence. 


Fourteenth,.—Exception No. 15, at folio 181. 


The defendants in error in rebuttal offered in evi- 
dence and read under objection five letters written 
to them by Garcia Bros, 

These letters were part of the res gestae. 

The letters were the correspondence between the 
firm of C. Garcia & Bros., with the defendants in 
error, both of whom, Gabriel Garcia and Marcelino 
Garcia, had been examined as witnesses. The 
plaintiff in error had attacked the credibility of 
these witnesses and the letters which were the re- 
ports of the loading and despatch of the vessel, 
were offered to corroborate their previous testi- 
mony. 

It will also be seen that the plaintiff in error 
claimed that Garcia Bros. were in a conspiracy with 
the defendants in error in regard to the loading of 
the sugar. . 

See request to charge at folio 207. 

The law on this subject is admirably stated by 
Mr. Greenleaf: 

‘¢There are other declarations, which are admitted 
as original evidence, being distinguished from hear- 
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say by their connection with the principal fact 
under investigation. The affairs of men consist of a 
complication of circumstances, so intimately inter- 
woven as to be hardly separable from each other. 
Each owes its birth to some preceding circumstances, 
and,.in its turn, becomes the prolific parent of 
others ; and each, during its existence, has its in- 
separable attributes, and its kindred facts, material- 
ly affecting its character, and essential to be known, 
in order to a right understanding of its nature. 
These surrounding circumstances, constituting parts 
of the res gestae, may always be shown to jury, 
along with the principal fact ; and their admissibil- 
ity is determined by the Judge, according to the 
degree of their relation to that fact, and in the ex- 
ercise of his sound discretion; it being extremely 
difficult, if not impossible, to bring this class of 
cases within the limits of a more particular descrip- 
tion.”’ 
1 Green—Ev., § 108. 
Beaver v. Taylor, 1 Wall, 642. 


Fifteenth.—Exception No. 16, at folio 183. 


Monjo who had become assignee of the claim in 
suit was asked, 

‘¢ As soon as you took an assignment of this claim, 
did you report to me and deponent’s counsel or one 
of his firm about the assignment to you?’ 

The plaintiff in error objected to the evidence as 
immaterial. 

The witness answered, ‘ We did; we notified 
you and you notified them.”’ 

It had already appeared in the evidence of Mr. 
Platt, President of the Insurance Company, that 
Messrs. Carson & Co., had not been repaid by the 
defendants in error the whole amount of the drafts 
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drawn upon them against the bills of lading of the 
sugar and that the Company agreed toand did loan 
them the balance about $5,000 in order to make up 
their advances (fol. 124). 

The evidence was offered to show that such loan 
was made without the knowledge or authority of 
the defendants in error or their assignee, the wit- 
ness Monjo, and that Carson & Co. had no authority 
to receive any money from the insurers on account 
of the defendants in error. 


Sixteenth.—Exception No. 17, at folio 184. 


At the close of all the evidence the plaintiff in 
error asked the Court to direct a verdict for the 
plaintiff in error upon the same grounds as were 
stated in the motion at the close of the case of the 
defendants in error. 

This motion was denied properly for the reasons 
which appear at the Ninth Point. 


Seventeenth.— Exception No. 18, at fol. 207. 


The counsel for the plaintiff in error *‘ called the 
attention of the Court tothe fact that it had charged 
the jury in substance, that there was no escape 
from the presumption that if there was a fraud the 
plaintiffs were a party to the fraud and requested 
the Court to charge the jury on that point, that if 
the sugar did not get on board by reason of any 
conspiracy with Garcia or from any other source 
still they could not recover.”’ 

The Court refused to alter the charge in that re- 
spect and the plaintiff in error excepted. 
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The Court had not charged as stated. The only 
sentence that might have been thought to bear such 
construction will be found at fol. 201. 

‘Of course, if taking his testimony (Dodds, the 
mate) in connection with the other testimony in the 
case, you say that he has told the truth here, then 
there is no escape from the presumption that these 
plaintiffs were parties to the fraud and of course 
they caunot recover.”’ 


Eighteenth.—Exception No. 19, at folio 208. 


The plaintiff in error excepted “‘to so much of 
the charge of the Court as instructed the jury that 
‘if you find in favor of the plaintiffs, then your 
verdict will be for $17,530.11,’ on the ground that 
it was the province of the jury to find a verdict for 
the value of any amount of sugar which they 
might determine to have been on board the vessel.’’ 

The complaint alleged and the evidence showed 
that 582 hogshead of sugar were laden aboard the 
brig; the insurers admitted that 368 hogsheads had 
been laden. The only number in dispute was the 
163 hogsheads, and the whole trial proceeded on 
that theory. 

The defendants in error asserted in their complaint 
that the following was the true method of determin- 
ing the amount due under the policy : 


jnetred Value Of SUMAr........ 22 .nceskix $41,888.00 
Berveanoes Of freight... 20.6 sk cee ce cs 2 995.00 


WE nme rere 


: $42,883.00 
Reed. from sale of 223 hhds., $11,666.93 
(fol. 118). 


tecd. from plff. in error... ._-- 13,847.23 25,514.16 
(fol. 121). - 
SG. ok ike send eeswres $17,367.84 


with interest from Sept. 8, 1880. 
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The parties stipulated that the value of these 163 
hogsheads including interest from Sept. 8, 1880, 
was $17,530.11 (for 184). 


(See North Penn. R. R. v. Commercial 
Bank, 123 U. 8., 788). 


The Court just previously to this charge had sta- 
ted two propositions: 

Ist. Was this a seaworthy vessel ? 

‘9d. Were 532 hogsheads of sugar placed on the 
vessel? If you say that there were not and that 
there was a deficiency of 163 hogsheads in the 
amount, then your verdict will be for the defend- 
ant. If upon these two propositions you find in 
favor of the plaintiff, you then come to the ques- 
tion of barratry, and if you say upon this proof 
that she was wrecked by reason of the villainous 
conduct of the master or mate, then your verdict 
will be for the plaintiffs, provided, as I say, you 
jind the other two propositions in their favor. If 
you find in favor of the plaintiffs then your verdict 
will be for $17.530. 11.” : 

The exception is therefore untenable because the 
part of the charge excepted to is only to be con- 
strued with its context. 


Nineteenth.—The decree of the Circuit Court 
should be affirmed with costs and interest. 


GEORGE F. EDMUNDS, 
WILLIAM W. GOODRICH, 
Counsel for Defts. in Error. 
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The points of plaintiff in error are, in substance, only 
a few, though fifteen errors are assigned. 


o 


A. 

The ac nission of memoranda made by witnesses 
from large business books in Cuba, in which the orig- 
inal entries were made in the usual course of business 
at the time, in connection with other evidence of facts 
within their own knowledge and stated in the entries. 


2 


ie 


The admission of the evidence of Banasco (R., p. 37 
et seg., F. 78 and 79), who was in charge of the stores, 
of warehouse men, together with a memorandum copy, 

4 


made apparently by him from the original entry in his 


warehouse books, the original entry not being in his 


it that of his deputy, made under his 


] 


handwriting, bi 
direction,—he knowing and having seen the weighing 


o 
aud shipping operations therein referred to, but being 
unable te state the minute particulars without reference 
to the books and his memorandum so made. 


cs 

The allowing the plaintiff below to read cross-inter- 
rogatory 15 of the plaintiff in error in the deposition of 
Guardiola, and his answer in connection with the rest 
of the cross-interrogatories and his answer thereto. 
(R., p. 40.) 

D. 

In allowing to go to the jury the evidence of Gartiez 
relating to the condition of the ‘‘Georgia,’’ in regard 
to the finding auger-holes in her hull while she was 
ashore. (R., p. 48.) 

E. 

In rejecting defendant’s offer to show that in the 
books of one of the persons, through whom the plain- 
tiffs shipped sugar, there were receipts for cargo sent 
by the brig °' McCarthy,’’ on the same day as some of 
the shipments by the ‘‘ Georgia.’’ 


F. 

In admitting the letters annexed to the deposition of 
Tejedor, of the factors and shippers to the plaintiffs in 
error, in the course of the lading of the vessel, and in 
connection with the other evidence adduced in regard 
to her actual lading. 


It is conceived that the other assignments of error 
deserve no special notice. 


C2 


As to point a, it is sufficient to observe that, as it re- 
gards all these memoranda so read 1n connection with 
the testimony of the witness, the deci$ion of this court 
in McCool wv. Lekainp, 2°Wheat., III, 1s precisely in 
point, including the circumstance that in one of the 
instances the memoranduin copy was taken from books 
f the plaintiffs below. 


apparently within the control o 
‘he following cases fully support the principle on 


I 
vhich Chief Justice Marshall announced the opinion of 
the court in the c: of McCool, viz.: 
9 Wall., € 7 
14 WAll., .375, Insurance Co. v. Weide. 
20 Wall., 125, Burton v. Driggs. 


7, Insurance Co. v. Weide. 


In all such cases it is the fact of delivery to t 
party, or on board ship as 1n this case, and not the 
strength of the particular proof adduced, that is the 
question in issue, and so the matter in the adminis- 
tration of justice 1s a question of practical common 
sense in regard to the credibility of the witness or the 
paper in connection with his testiunony, that is im- 
portant, and not the question of when the entry in 
regard to it was made. 

It may be admitted that the de 
have technically required that the books oe 


fendants below might 


be produced before the Commissioner, and copies there- 
TO ade by him; but, so far as appears from the 
from made by him; but, so far a pears from tl 

record, no such requirement was made. All that was 


asked was (in some of the instances) that the witness 


should produce the dooks and annex them to the de posi- 
tion, Which was, of course, absolutely impracticable 

No demand wasnade by the defendants below, ier 
to produce the books before the Commissioner for 1n- 
spection there, as distinguished from their being an- 
nexed to the deposition, and no notice was given or 


application made to the court for the production of the 
books at the trial. 


In respect of point 4, it is enough to say, in addition 
to what has been said as to point a, that the plaintiff 
in error is mistaken in supposing (apparently) that the 
memoran 
not a memorandum made by himself, as it plainly 
appears in the record to have been his own, made from 
an inspection of the books. ‘The whole transaction of 
fact and physical movement was, as testified, under his 
own observation, and whether the particular entries 
made at the time in the course of it were put down by 


his own hand or that of his clerk 1s quite unimportant. 
ees Fit ies ce 
[In respect of point c, it is submitted that— 


tr. The evidence was admissible as primary evidence 
on the part of the plaintiffs in connection with the rest 
of the examination, and in view of the defense that the 
disputed shipment had not been made, and that the 


ylaintiffs were parties to the fraud, and so as giving a 


time in regard to what had become o 


hae 


the cargo. 

2. If he could not have been allowed to state fully and 
primarily all that he stated 1n answer to the cross-inter- 
rogatory, it is just as if a question had been submitted to 
a witness in court, implying that the plaintiff knew, or 
had heard something which mi: 


a | 


rht lead the jury to sup- 


pose that he was privy either to the non-lading 


° or steal- 
ing of the cargo, and so the witness, the plaintiff, having 
answered the question responsively and fully, it was not 


within the right of tl 


the defendant to object to the jury 
having the benefit of it. The question was pertinent, 


and the defendant had a right to put it, and the answer 
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being responsive, the defendant cannot be allowed to 
take the consideration of the answer from the jury. 

Greenleaf’s Evidence (12th ed.), v. 1, p. 375, s. 

a 56, fi. 5, S. 324, i. 

10 Cushing (Mass. ), pp. 569-70. 

Linfield wv. Old Colony R. R. Co. 

37 Maine, 216, Lord wv. Moore. 


In respect of point @(R., p. 48), the point made arises 
| 
A 


out of the defendant’s own cross-examination, and the 
evidence was perfectly pertinent to.the issue as to 
whether or not the vessel had been wrecked barra- 
trously or otherwise within the meaning of policy, and 
simply described the condition in which he found the 
ter she was stranded, which of 
he fact of his finding auger holes 


oo 


vessel immediately af 
course would include t 
in the hull. It was a description of the corpus deltctz. 


The objection was— 


1. That it was inadmissible to show the condition of 
the vessel when she sailed. As to thisit would tend to 
show that the vessel was unseaworthy when she sailed, 
and therefore was evidence in favor of the defendant. 


As to the 2d objection, that if it related to her con- 
dition when on the reef, the evidence would have been 
simply immaterial and unimportant, and so would 
furnish no ground of setting aside the verdict; but if 
material, as it really was, it was direct and competent 
evidence to show that the vessel had been wrecked by 


the barratrv of the master or of some persons on board. 


In respect of peint e (Mr. Cadwalader’s brief, p. 4o—. 
r2th assignment), (R., p. 65), it is submitted that the 
question was clearly not admissable. ‘It was whether 
the witness, an insurance agent, having no connection 
with any of the transactions of the shipment, or with 
any of the shippers or their books, could be permitted 


6 


to testify that he had seen in the receipt book of Garcia, 
a general warehouse man, a receipt fortcargo delivered to 
; = 1 


the ‘‘ McCarthy’’ on the same day with the dates of ship- 


‘ 4 : an 2 ° 1 ¢ 4 . 2 hig 23 
ments shown to have been made to the. ‘‘Georgia,’’—the 


point beine to leave the jury to infer, if the question 
was auswered affirmatively, that such a statement would 


tend to show that some of the sugar in question had 
been put upon another vessel. The mere statement of 
this proposition is its sufficient answer, in view of the 
business and circuimstances. 

2. If it was desired to show that some of the sugar in 
question had been delivered to another vessel by any 
entries in the book of a warehouse man 1t must be by 
sone witness who, or whose clerks, had some relation 
to the book in question, and could state in regard to 
the truth of the entry and the relation it had to the 
issue. It might as well be contended that, in a suit by 
a merchant on an account for a sale of goods to A, 
a stranger might be introduced to testify that he had 
seen in the books of that merchant, or, rather, in the 
books of the carrier or delivery man, that similar goods 
appeared to have been delivered to another party on 
the same day. We think tt unnecessary to pursue such 


a discussion. 


In respect of point / (R., p. 84, e¢ seg.,) (Mr. Cad- 
walader’s brief, p. 33), the letters of the warehouse 
men, confessedly sent to the plaintiffs below at the 
time and in the regular course of the transactions of 
shipment, were clearly adinissible. The objection was 
that they were ‘“‘irrelevant,’’ and not any other. The 
delivery of cargo on board the ‘‘ Georgia *’ was denied, 
} 


and evidence was given, by cross-examination and 


otherwise, which, it was claimed by the defendants 


¥ 


Vv 


é 


below, tended to impeach the good faith and regular 
business order of the transactions. ‘Thus every step in 
the course of the transaction by the plaintiffs, their 
agents, warehouse men, customs officials, and others 
connected with such operations, was material to be 
known, and so, as a part of the ves ges/ae, and entering 
into the daily operations of the putting on board of t 
cargo, the communications from the factors, warehouse 
men, etc., regarding their then daily and present con- 
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duct, were essentially interesting and pet 11S 
may be well illustrated by supposing a cross-examina- 
tion on such points, which nobody would deny 


would be admissible, which should lead to an- 
swers from the factors and warehouse men that, 
although the usual course of business was and 
must be that constant communications of the 
lading should be made to the principal parties 
concerned, no such communications had been made, 
and that the plaintiffs below had never been informed 
that any cargo whatever had gone on board, in the face 
of the fact that an insurance for a particular cargo, so 
represented to have gone on board, as 1n these disputed 
letters stated, had actually been made. Inthe absence of 
such evidence as thisa jury might well have been justified 


in believing that by the plaintiffs, or by some of thet 


agents, or factors, a fraud had been intended against the 
insurance company (which was the contention of the 
defendants), and that the represented cargo had never 
reached the ship. If it would have been competent for 
the defendant to negative any such course of business, 
it would be equally clear on the issue raised that the 
plaintiffs might prove that every step was taken in the 
regular and daily order of lading and report. 

GEO. F. EDMUNDS, 

Wma. W. GoopricH, 


Counsel for Defendants tn Error, 
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WOODSTOCK IRON CO. VS. RICHMOND AND DANVILLE EXTENSIGN co. 1 
Ll & 2 UNITED STATES OF AMERICA 


In the Cireuit Court of the United States for the Northern District 
of Alabama. Oct. Term, 1884. 


The pie — Which is a corporation created by and under the 
laws of the State of New Jersey, claims of the defendant, a corpora- 
tion created by and under the laws of the State of Alabama, and 
located and having its principal place of oo in the county of 
Calhoun, in the State of Alabama, claims of the defendant thirty 
thousand dollars for the breach of an agreement entered into by it 
on, to wit, the 18th day of November, 1881, whereby and wherein 
said defendant agreed Poe promised that if said plaintiff would 
loeate and construe ‘t, or cause to he located and constructed, the 
railroad of the Georgia Pacific Railroad Company (or of the then 
new consolidated company then being formed and to be known as 
the Georgia Pacific Railroad Company) by Way of the town of 
Anniston, it, the said defendant, would donate and pay to the said 
plaintiff, or as it might direct, the cash sum of thirty thousand dol- 
lars, to be paid In money as to one-half—that is, fifteen thousand 
dollars—when the said Georgia Pacific Railroad Company connected 
its line with the line of the Alabama Great Southern Railroad Com- 
pany at or above Birmingham, Alabama, and the other half—that 
s, fifteen thousand dollars—when said line was connected with the 
line of the Louisville & Nashville Railroad Company (the North & 

South Alabama Railroad Compiny) at or above said city of 
5 Birmingham, provided said connections be made within three 

vears from date of said contract. And plaintiff avers that 1 
did cause to be located and constructed the railroad of the said 
Georgia Pacific Railway Company by way of the town of Anniston; 
that the said Georgia Pacific Railroad Company connected its line 
with the line of the Alabama Great Southern Railroad Company 
at or above said Birmingham on, to wit, the Ist day of June, 1883, 
and with the line of the Louisville & Nashville Railroad Company 
at or above said city on, to wit, the Ist day of July, 1888; yet, 
although the said plaintiff has complied with all the provisions of 
said contract on its part, the said defendant has failed to comply 
with the following provisions thereof, viz: It has failed and refused 
and still fails and refuses to pay, though often requested so to do, 
any part of said sum of thirty thousand dollars, except the sum of 
six thousand three hundred & twenty-five dollars, whereby it has 
become and is indebted to said plaintiff as aforesaid; wherefore this 
sult. 

The said plaintiff claims of the said defendant the further sum of 
thirty thousand dollars for the breach of an agreement entered into 
by him on, to wit, the 18th day of November, 1881, in words and 
figures in substance as follows : 
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9 THE WOODSTOCK IRON COMPANY VS. 


ANNISTON, CALHOUN Co., ALABAMA, 
November Sth, 1881. 


The Woodstock Iron Company makes to the Richmond and Dan- 
ville Extension Company the proposition following—that is to say: 
first. If the Richmond and Danville Extension Com- 

| pany will locate and construct, or cause to be located and 
constructed, the railroad of the Geo ola Pacifie Railroad Com- 

pany (or of the new consolidated company now being formed, to be 
known as the’ Georgia Pacific Railway Company) by way of the 
town of Anniston, the Woodstock Iron Company will donate and 
convey, or cause to be donated and conveyed, by goods and sufficient 
deeds, to the Richmond and Danville Extension’ Company, or as it 
may direct: 1. Strips or parcels of land each one hundred feet wide— 
that is to say, fifty feet on each side of the center line of the location 
to be fixed for said railroad in, over, and through all and sundry 
the tracts and lots of land now owned and to be owned by the 
Woodstock Iron Company, wheresoever situated, on and along the 
line of said location outside of corporate mits of the town of An- 
niston, and the Woodstock Iron Company will, upon request of said 
extension company, at any time, proceed to clear the said strips or 
parcels of land from timber thereon, allowing, however, the said ex- 


tension company to have and take therefrom all that part of 


timber useful to it for the purpose of construction and for cross-ties. 

2. A strip or parcel of land in, over, and through the entire cor- 
porate limits of the town of Anniston, SO f: ur as owned by the W ood - 
stock Iron Company, as follows—that is to say, on the left or west 


side of the center line of ei oo to be fixed for said railroad, 


from the point of entering the point of leaving said corporate 
limit, a width of fifty host, measuring from said center line, and 
OD on the right or east side of the center line of the tocation to be 


fixed for said railroad a width of fifty feet, measuring from 
said center line from the point of entering said corporate limits to a 
point nineteen hundred and six and eight-tenths feet short of a 
point agreed, at or about the near foot of a hillock situated ina 
field in a westerly direction from the depot of the Selma, Rome and 
Dalton road; thence for a length of thirteen hundred six and eight- 
tenths feet to said point agreed a width of one hundred and fifty 
feet, measuring from said center line, and thence to a point of leav- 
ing said corporate limits a width of fifty feet, measuring from said 
center line. Appended hereto is a tracing showing said strip or parcel 
of land. 

All such additional strips or parcels of Jand within and adjoin- 
ing the town of Anniston as the experimental location about to be 
made may show to be reasonably necessary for sidings and other 
tracks for the advantage-s and convenient transaction of the business 
of the Georgia Pacific Railroad or Railw: ay Company, and especially 
for siding or spare track along and to the right or east of the Selma, 
Rome and Dalton line, for convenient ap proach tothe furnaces and 
for sidings or spare tracks from the main line, at or above the place 
of greatest width, for convenient approach to the cotton factory and 
to the presently-to-be-established car-wheel and ear works. 
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THE RICHMOND AND DANVILLE EXTENSION COMPANY. 3 
The Woodstock Tron Company will aid the work of construction, 


and especially so of the sidings or spare tracks for the furnace, by 

the judicious wasting of the furnace cinder and other mate- 
6 dal and the said company will ina general way do all it 

ean to facillitate the work and advance the business ef the 
railroad company whose location it Invites; and the Woodstock Iron 
Company will donate and pay to the Richmond and Danville Ex- 
tension Company, or as it may direct, the cash sum of thirty thou- 


sand dollars, paying the same in money as to one-half—— thal 1S, 
fifteen thousand dollars—when the Georgia Pacific Railroad or Rail- 


way Company connects its line with the line of the Alabama Great 
Southern Railroad Company at or above Birmingham, Alabama; 
and as to the other half—that 1s to Say, fifteen thousand d lollars— 
when the Georgia Pacifie Railroad or Railway Company connects 
its line with the line of [the] Louisville & Nashville Railroad Com- 
pany (the North & South Alabama Railroad Company) at or above 
Birmingham, Alabama, the above to be paid only provided. the 
Georgia Pacific Railroad or Railway Company is so hrcen pleted 
as to make the connections above within three years from thus date. 
In case the Richmond and Danville Extension Company accepts 
the terms proposed above, this instrument shall have the effect of a 
binding contract upon the Woodstock Iron Company; but such ae- 
ceptance must be in He tg and addressed to the president and see- 
retary and treasurer of the Woodstock [ron Company at Anniston, 
Alabama, within be months from the date thereof, and, 1f the Rieh- 
mond and Danville Extension Company. shall desire hereafter to 
build machine shops for the Georgia Pacific Railroad or Rail- 
fi way Company at the town of Anniston, will donate and con- 
vey to said extension company, or as i may direct, by good 
and sufficient deeds for that purpose, at least five acres of land ata 
convenient distance from the crossing of the Selma, Rome and Dalton 
road. — If, however, this land is accepted for shops, the land land shall 
be appropriated and the shops built within four years from this date. 
In testimony whereof witness the signature of the president a 
secretary and treasurer, and the corporate seal of the Woodstock lron 
Company, this 18th day of November, 1581. 
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And the plaintiff avers that it did accept the terms proposed by 
said instrument above set out in a writing, addressed to the president 
and secretary & treasurer of said Woodstock [ron C ennai at Annis- 
ton, within four months from the date of said agreement and instru- 
ment, which said writi-e was delivered to said president & secretary 
& treasurer on, to wit, the 18th day of January, 1882, and is in words 
W& figures in substance as follows: 


4 THE WOODSTOCK IRON COMPANY V5. 


“ATLANTA, GEO., Jan’y 17th, 1$82. 


“Messrs. Alfred L. Tyler, president, and Samuel Noble, secretary and 
treasurer of Woodstock Iron Company, Anniston, Ala. 


GENTLEMEN: The Richmond and Danville Extension Company 
hereby notifies ~ that it accepts the proposition in writing 
d made by you on behalf of the Woodstock Iron ¢ Ompany to 
said extension company reg rarding the location and construc- 
tion of the Georgia Pacific r: ailw: ay by the town of Anniston, the date 
whereof is Anniston, Calhoun Co., Alabama, November 18th, 1881, 
and a copy of which is hereto appended. 
Respectfully, JOHN U. JOHNSTON, 
Vice-President Richmond & Danville Extension Company. 


And plaintiff avers that said defendant was at that time engaged, 
among other things, in the business of making pig-metal and other 
products from iron ores, and making sales of the same; that its works 
were located in said town of Anniston, & that it owned large quanti- 
ties of valuable property therein, & that the said railroad referred to 
in said contract was a road, then in the process of construction, to be 
run from Atlanta, Geo., through the State of Alabama to Columbus, 
in the State of Mississippi; and plaintiff avers that it did lecate and 
construct the railroad of the said Georgia Pacific Railway Company 
bv way of the town of Anniston, by, to wit, the 1st day of January, 
1853; that it did connect the line of said railway company with the 
line of the Alabama Great Southern Railroad Company, at or above 
said city of Birmingham, by, to wit, the Ist day of June, 1883, and 


that it did connect the line of said railway company w ith the line of 


the Louisville & Nashville Railroad Company, at or above the said 
city of Birmingham, by, to wit, the Ist day of July, 1858, and has in 


allthings fully complied with all the terms and stipulations of 


v said agreement to thisextent, but no further: It has donated 

and conveyed by goods and sufficient decds to the Georgia 
Pacific Railway Company, as directed and requested by the plain- 
tiff, of the several strips and parcels of land for right of way and 
sidings of the railroad of said company, as stipulated and agreed in 
said agreement, and has paid to the said plaintiff on account of said 
cash payment of thirty thousand dollars agreed and undertaken to 
be made by said agreement the sum of six thousand three hundred 
& twenty-five dollars, paid in cars furnished and advaneed by de- 
fendant to the Georgia Pacific Railroad Company, on account of said 
eash payment, at the request of plaintiff. But plaintiff further avers 
that although it has fully complied with all the terms and ogee 
tions of said agreement to be done and performed on its part, that 
although it located and constructed said railroad of the Georgia 
Pacific Railway Company by the way of the town of Anniston and 
connected the line of said railroad with the respective lines of the 
Alabama Great Southern Railroad Company and the Louisville & 
Nashville Railroad Company within the time and at the points agreed 
on,asis hereinabove fully set out and shown, the defendant has wholly 
failed and refused, and still fails and refuses, although often requested 


% 
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7 do so, to pay to said plaintiff said sum of twenty-three thousand 
- hundred and seventy-five dollars, the balance due and unpaid 
upon said cash sum of thirty thousand dollars donated, and 
10 agreed to be paid to plaintiff by said defendant upon the 
making of said connections as aforesaid, and by reason of the 
several matters and things set out and alleged herein the said de- 
fendant became and is indebted to the plaintiff in said sum of twenty- 
three thousand six hundred and seventy-five dollars, with interest 
thereon from date of the making of such connections, but has failed 
and refused,and still fails and refuses, to pay the same; wherefore this 
sult. 
TROY & TOMPKINS, 
Attys for PCF. 


The plaintiff being a non-resident of the State of Alabama, I ac- 
knowledge myself for costs of this suit. 


JOHN U. JOHNSTON. 
endorsed: Filed in the clerk’s office this 25rd day of June, A. D. 
Iss4. A. W. McCullough, clerk. 
1] UNnireD STATES OF AMERICA 


the United States for the Northern District of 
Alabama, Northern Division. 


Cireuit Court of 


a 


The President of the United States of America to the marshal 
said district, Greeting: 


You are hereby commanded to summon the Woodstock Iron Com- 
pany, a corporation incorporated and organized under the laws of 
the State [of] Alabama, who ts [a] citizen of the State of Alabama, 
to appear before the hon. circuit court aforesaid, at the place. of 
holding said court at Iluntsville, on the second Monday of October 
next, to answer the complaint of the Riehmond and Danville Ex- 
tension Company, a Brag) oo nmnge incorporated and organized ys 
the laws of the State of New Jersey, who is a citizen of the State 
of New Jersey ; ad have you then and there this writ. 

Witness the Hon. Morrison R. Waite, Chief Justice of the S supreme 
Court of the United States, this first Monday of April, in the year 
of our Lord one thousand eight hundred and eighty-four. 

Issued the 25rd day of June, in the year of our Lord one thou- 
sand eight hundred and eighty-four. 

[Seal Circuit Court U.S.,°N. D. of Alabama. ] 
Attest: A. W. McCULLOUGH, 
Clerk U.S. Circuit Court, Northern District of Ale 


12 [ Endorsed:] No. 1820, No. 10. Circuit court of the United 

States, northern district of Alabama, northern division. Sum- 
monsandcomplaint. The Richmond & Danville Extension Com pany 
vs. The Woodstock Iron Company. Issued this 23rd day of June, 188-4. 
A. W. McCullough, clerk. Returned and filed this 30th day of 
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June, A. D. 1884. A. W. McCullough, clerk. Troy & Tompkins, 
plamtiff’s attorney-. 


Received in office this 24 day of June, 1854. 
J. M. rg ii 
U.S. Marshal. 


Executed by serving a copy of the within summons and com- 
plaint on Alfred L. Tyler, president W. I. Co., by leaving a copy at 
his office in Anniston, Ala., and with Samuel Noble, see’y of the 
of the W. 1. Co., this the 2oth day of June, 1554. 

| J. M. HINDS, 
U.S. Marshal, 
By H. B. SCOTT, 
Deputy. 
Serving 1 copy --------. Ss? OO 
Mileage, 176 miles- Laas 2 a 


’ 


S12? 56 


1 2 Phe als, 


In the Cireuit Court for the Northern District of Alabama, sitting 
at Huntsville, Alabama. 


The RicumMonp & DANVILLE EXTENSION COMPANY 
vs, 
THe Woopsrock Iron Company, a Body Corporate under the Laws 
of Prin, 


— No. 1. And now comes the defendant in the above-entitled 
cause, and for answer to the complan lant says that it 1s not true, as 
therein stated, that said plaintiff is a corporation created by and 
under the laws of the State of New Jersey ; and the defendant in fact 
says that said plaintiff in not a corporation organized under the 
laws of the State of New Jersey, nor is said plaintiff a corporation 
organized under the laws of any State, or by any power or authority 
whatsoever competent to invest pla untill with corporate capacity, 
or with corporate rights or privileges. 

Plea No. 2. And the aia def pace for further answer to said 
complainant, says that it did not promise and undertake in the 
manner and form alleged in said complaint. 

Plea No. 3. And said defendant, for further answer to said com- 
plainant, says that the statements of said complainant are not true 
as therein stated, and defendant in fact says that at the time it is 
alleged said agreement gee by Alfred LL. Tyler, purporting to 
act as president, and Samuel Noble as secretary, of said Woodstock 
fron Company, defendant was and is a private corporation, organ- 

ized and incorporated under the provisions of chapter 3, title 
14 2, part 2, of the Code of 15867 of the State of Alabama, where- 
in and by which it is provided that when two or more persons 
are desirous of engaging in any manufacturing, mining, or quarry- 


——— aatietilinitaee i ent ee ‘ 
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ing business and of becoming incorporated such persons must make 
a declaration 1n writing, stating the name of the sath ae and the 
object for which is is formed, the amount of capital stock, and the 
number of shares into which the same is divided, the names of the 
stockholders, and the number of shares held by each. This deelara- 
tion, signed by the stockholders and acknowle-ged before any officer 
authorized to take acknowledgement of deeds, must be recorded in 
the office of vt judge of probate of the county or counties In which 
such business 1s to be carried on, and upon the filing and recording 
of such declaration the persons who have signed and acknowle dged 
the same, and their successars, becomes a body incorporated by the 
— stated therein, and with the power conferred on private corpora- 
tions, under and by the provisions of said code. 

That under the provisions of said eode of Alabama, aforesaid, 
Daniel Tyler, Alfred L. Tyler, Edmund L. Tyler, Samuel Noble, 
trustee; James Noble, sect’y; John W. Noble, and William Noble, 
signed and acknowledged before Charles IL. Smith, a notary public 
and commissioner of deeds in Georgia for Alabama, an officer au- 
thorized to take such acknowledgements, the following declaration, 
which was duly recorded in the probate court of Calhoun county 
Alabama. 


(FEORGIA, Floyd County : 


Know all men by these presents that Danie | Tyler, Alfred L. Tyler, 
Edmund L. Tyler, Samuel Noble, trustee ; James Noble, seer.; Sam- 
ucl Noble, James W. Noble, and W ine Noble, being desirous of 

engaging In the business of manufacturing iron from iron-ore, 
Ld in) the county of ( ‘alhoun, State of A labama, and of being In- 
corporated as a company for that purpose, under the laws 

the State of Alabama, do make this declaration in writing— 

Ist. The name of said company shall be The Woodstock Tron 
Company, and its object the manufacturing of pig-metal and other 
products of iron ore and making sale thereof, connecting with said 
business all such operations as are usual and incidental therete 

2nd. The capital stock of said company is now seventy-five thou- 
sand — but an increase thereof is contemplated until it shall 
ageregate the sum of two hundred thousand dollars. Said capital 
ock is divided into 750 shares of 100 dollars each. 
ord. The names of stockholders and the number of shares held 
by each is as follows: 

Daniel Tvler, 200 shares; Alfred L. Tyler, 100 shares; Edmund 
L. Tyler, 75 shares; Samuel Noble, trustee, 100 shares; Samuel 
Noble, 69 shares; James Noble, seer., 69 shares; John W. Noble, 69 
shares; Wm. Noble, 68 shares; their works to be located near the 
town of Oxford, Calhoun, Co., State of Alabama. 


STATE OF GEORGIA, County of Floyd, City of Rome: 


I, Chas. H. Smith, a notary public and a commissioner of deeds 
in Georgia, for the State of Alabama, do hereby certify that Daniel 
Noble, trustee; James Noble, seer., John W. Noble, and William 
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Tyler, Alfred L. Tyler, Edmund L. Tyler, Samuel Noble, Samuel 


Noble, whose names are signed to the foraginns declar: ation, and 


who, are known to me, ac ‘knowledge d before me this day that, being 
informed of the contents and purposes of the declaration, they eXxe- 
uted the same voluntarily, on the day the same bears date. 


16 Given under my hand this 29th day of April, A. D. 1872. 


CHARLES W. SMITH, 
Notary Public and Commissioner of Deeds 
in Georgia for Alabama. 


Filed in othee and recorded May Ath, LS ipa 
A. WOODS, 
Judge of Probate. 


Defendant says, that under its charte rand laws of Alabama, it 
has the following persons, namely: To manufacture pig-metal and 
other products of iron ore, and erties sale thereof, connecting 
with said business all such operations as are usual and incidental 
thereto; to have succession by its corporate name perpetually; to sue 
and be sued; to use a common seal and to alter the same at pleasure; 
to hold, purchase, dispose of, and egnvey such real and personal 
estate to such an amount as the business of the corporation requires ; 


to appoint such subordinate officers and agents as the business of 


the corporation requires; prescribe ¢heir duties and fix their com- 
pensation ; to make by-laws, not inconsistant with any existing law, 
for the transfer of its stock, the management of its property, or the 


regulation of its affairs, and by its charter, and the provisions of 


said cod- of Alabama, under which its was incorpors it ted, as aforesaid, 
defendant is inhibited from possessing or exercising any corporate 
power in addition to those enumerated, except such as are necessary 
to the exercise of the said power enumerated herein. 

And defendant says that it had no power or authority under its 

charter and the laws of said State of Alabama to make said 
17 alleged agreement mentioned in said complaint to donate and 

pay to said plaintiff the sum of thirty thousand dollars if 
said plaintiff would locate and construct, or cause to be located and 
constructed, the railroad of the Georgia Pacific Railroad Company 
(or of their new consolidated company then being formed, to be 
known as the Georgia Pacific Railroad Company) by way of the 
town of Anniston; nor did the president and secretary and _ treas- 
urer of said Woodstock Iron Company have any such power or 
authority to make such alleged agreements for and on behalf of said 
company, and said alleged agreement is void and not obligatory on 
defendant. 

Plea No. 4. And the said defendant, for further answer to said 
complainant, says that it did not promise and undertake in the man- 
ner and form alleged in said complaint; and said defendant in fact 
says that at the time said alleged agreement was made with plain- 
tiff by Alfred L. Tyler, purporting to act as president, and said 
Samuel Noble, purporting to act as secretary and treasurer of said 
defendant’s company, defendant was without power or authority, 


mse lina ya 
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under its charter, to make said contract, and said Alfred L. Tyler 
and Samuel Noble were not authorized by defendant to make said 
contract or agreement with plaintiff as agents of defendant; and 
said alleged contract or agreement is not obligut ory upon defendant. 
Plea No. oD, And the said defe ndant, f or. furt her answer to said 
complaint, says that said alleged agreement, mentioned in said com- 
plaint, is without any consideration as to defendant, and is 

1S void and not binding on defendant.. 

MALEFIN, BOWDAN & KNOX, 
Att’ys for Defendant. 


Kndorsed: Filed in clerk’s offiee this 9th day of October, A. D. 
1SS-4. 


A. W. McCOLLOUGH, Clerk. 


19) Tne Unirep SratTes oF AMERICA 
North Mn District of Alabama by 


Be if remembered thiat heretofore, LO wit. Ol) the 2Sth day of 
] 


October, A. D. 1884, 1t being a day of a reoular term of the cireuit 


eourt of the United States for the northern district of Alabama, 
Ly Sul) and held ut the United States couri-rooms ity the city ot 
Huntsville, in said district, on the 2nd Monday of October, A. |). 
ISS4, and of the Independence of the United States of America the 
one hundred and 9th year—present, ‘the Hon. John Bruce, judge 
of the district court of the United Sta for the northern district of 
Alabama, presidin e—the following atl was had and entered of 
record on the minutes of sald elreult court, to wit 


( ‘onton Made 


THe RicuMonp & DANVILLE EXTENSION Co. ) 
Us. -1520. 


Woopstock [Ron Co. | } 


Come the parties by their attorneys and on motion of defendant’s 
counsel, and for good cause shown, it is ordered by the court that 
this cause be continued. 


20) THe Unirep States OF AMERICA, 
Northern District of Alahama ? 


Be it remem bered that heretofore, LO wit, on the 3lst day of 
October, A. D. 1884, 14 being a day of a regular term of the cireuit 
eourt of the United States for the northern district of Alabama, 
begun and held at the United States court-rooms in the city of 
Iluntsville, in said district, on the 2nd Monday of October, A. D. 
1884, and of the Independence of the United States of Ameriea the 
ee the Hon. John Bruce, judge of 
the distriet court of the United States for the northern district of 
Ainbosa. gees busta: alae order was had and entered of 
record on the minutes of said cireuit court, to wit: 


C poy Poy 6) 
2—7 70 
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Transfe rr d. 


Tue RicuMonp AND DANVILLE EXTENSION Co. ) 
vs Sy 


Tire Woopstrock [Ron Co. } 


me the parties by thre Ir attorneys, and, O1) motion and Ly ALTCe 
ment of counsel, it is ordered by the court that this cause be trans” 
rred ireuit court of the United States at Birmingham, 
Alabama, when the said court shall have been organized. 


In Cireuit Court of the United States for the Northern Distriet of 


Alabama. al Iluntsville. Ala. 


RICHMOND AND DANVILLE EXTENSION COMPANY 


W or STOCK | RON ( >. 


[It is awreed between the counsel of the several partic sto th e above- 
stated eause that it shal] et sortie from suid eireuit court at ELunts- 

1] j ie ronirt Ff holden ; RB , hh: \lalh: , P } 
V1 ie to the Same Court to wy molden at irming Mam, cLidadlbleal, allie 
pl: ced — the doc an of eel last-mentioned eourt. and to stand 
for trial at the first term: thereof; and, for the purpose of carrying 
this ag rer eas into effe “ the elerk of said eourt a Iluntsville is 


hereby requested to transfer all the original papers in said cause on 
file in his office to the office of the clerk of said court, at Birming 
ham, Ala 


This the 2nd day ot lebruary, ISSo. 
TROY & TOMPKINS, 
Att’ ys for Plarntiff. 
HEFLIN, BOWDON & KNOX, 
Attys for Defendant. 


(Endorsed :) 1520. Richmond and Danville Extension Company 
US Woodstock lron Company. Agreement of counsel. Final Record 
Book I, page 450. Filed 1 in elerk’ s office this 16th day of February, 
A. D. [SS85. A. W. McC ullough, clerk. 


29 Tue UNIrTeED STATES OF AMERICA. 
Northern District of Alabama: 


Be it remembered that heretofore, to wit, on the 35rd day of March, 

D. 1885, it being a day of a regular term of the circuit court of 
the United States for the southern division of [the] northern district 
of Alabama, begun and held at the United States court-rooms, in 
the city of Bir mingham, In said distriet, on the Ist Monday of March, 
A. D. 1885, and of the Independence of the United States of Amer- 
ica the one hundred and 9 year—present, the Hon. John Bruce, judge 
of the district court of the United States for the northern district of 
Alabama, p ‘esiding—the following order was had and entered of 
record on the minutes of said circuit court, to wit: 
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Tur RICHMOND AND DANVILLE EXTENSION Co. 
US. 
Woo: STOCK [RON Co. 


Come the parties, by their attorneys, and, on motion of plaintiff’s 
counse}, 1f is ordered by the court that the plaintiffS have leave to 
amend their complaint filed herein. 

Zo Demurrer. 
In the Circuit Court for the Northern District of Alabama, U.S. 
THe RicuMonp & DANVILLE EXTENSION COMPANY 


DS 


Tur Woopstrock Tron Co. 


, . . 4 2 ] . ee } ‘ ] 
And How Comes the defendant In the above-entitled caus and de- 
ia } : : _ , } : | : ° 
murs fo the complaint in said cause, and toeach count thereof Se pa- 


° ae ; y a: . 2 — + } {* ! . — = s = . . » «@ 
rately and assions the following grounds of demurrer thereto, namely: 
° } } . } im - $4 - ; 
Ist. Defendant demurstothe complaint upon the following ground 
namely: : 

ris , . } } ' . 
Ist. The tftaets stated in the COMpiialne show no eause of action 


af ] ti. 
against defendant. 


‘ , rm : : 2 ; . . fa) } : » 

2nd. The contraet set Up) on Le complaint as the foundation of 
‘. P oe has , B. ‘ , a : . ] . DB . : 1 = j , 
the suit is without consideration as agalnst defendant and cannot be 


enforeed. | 
‘ ry : : ] ia s } } 1 ¢ ; 
ord. The eontraet upon which the sult is based and for the breach 


& ee — Sa eo 
Llc polley and VOld. 
j ° 


t 


of which the action 1s brought Is contrary to pi 

4th. The alledged agreementof defendant to donate and Day 

24 plaintiff thirty thousand dollars, among other things, 1f said 

plaintiff would locate and construct, or cause to be located and 

‘ted, the railroad ol the Georgia Pacific Railroad Company 

by way of the town of Anniston is contrary to public policy and is 
void. 

2. The defendants demur separately to the first count of the com- 

plant and assign the same erounds of demurrer that are assigned 

pectively, 


eount of the 


pga! 
s ‘ " 


to the complaint, numbered from one to four, inclusiy 

3. The defendant demurs separately to the secon 
complaint and assigns the same grounds of demurrer that are as- 
signed to the complaint, numbered from one to four, inclusive, re- 
spectively. 


es 
| 


HEFLIN, BOWDON & KNOX, 
Alt’ys for Defendant. 


(Endorsement:) No. 10. The Richmond and Danville Extension 
Company vs. The Woodstock Iron Company. Demurrer of plaintiff. 
liled in elerk’s office at Birmingham, this March 5th, 1885. A. W. 


MeCullough, clerk cir. et. 


LZ THE WOODSTOCK IRON COMPANY VS. 
20 In Cireuit Court of the United States, at Birmingham, Ala. 


Coe Ricuardson & DANeVILLE EXTENSION Co. 
Ss 


THe Woopstrock [RON Co. 


Now comes the plaintiff in the above-stated cause and demurs to 
the pleas filed by the defendant therein, and numbered, respectively, 
first, third, fourth, and fifth, and, for causes of demurrer, assigns sep- 
arately to each of said pleas the following grounds : 

First. That the defendant has not by said pleas traversed or demied 
or attempted to put in issue any matter of effect alledged by the plain- 
tiff, but has introduced and attempted to put in issue matters of fact 
net alledged nor necessary to be alledged, and that pleas are no 
answer to the complaint filed in this cause, but are evasive and argu- 
mentative. 

Second. That the facts alledged In said pleas are not sufficient in 
law, either as a traverse or in confession or avoidance of plaintiff's 

cause of action set out in the complaint filed in this cause. 
26 And to said plea number one the plaintiff assigns the fol- 
lowing grounds of demurrer : 

First. That said defendant, having contracted with plaintiff as a 
corporation, Is estopped from denying Its corporate existance. 

Second. That the defendant has not by its said plea traversed or 
denied, or attempted to put in issue, the allegations of said com- 
plaint charging and alledging that it contracted with said plaintiff 
in its corporate capacity, and is estopped from denying the same. 

And to said plea number three said plaintiff assigns the following 
additional grounds of demurrer: 

First. ‘That the facts set up in said plea show that it was within 
the scope of defendant’s powers as a corporation to enter into the 
contract sued upon In this cause. 

Second. That the facts set up in said plea show that the defend- 

ant, at the time of making the contract or agreement sued 
21 on in this action, was a corporation organized under the laws 

of this State for the purpose of manufacturing pig-metal and 
other products of iron ore, and making sale thereof, and with the 
power and authority to make all such contracts and agreements as 
are designed and may be useful to promote the object for which 
such corporation was formed; and it is not denied that the contract 
sued was such an agreement. 

Third. That the defendant has not by said plea traversed or 
denied, or attempted to put in issue, that the building of said rail- 
road by the town of Anniston, in consideration of which said defendant 
undertook and agreed as is set out in said complaint, was a means 
reasonably promotive of the main purpose for which said corpora- 
tion was organized, namely, the manufacture of pig-iron and other 
products of iron ore, and making sale thereof. 

Fourth. That under the allegations and averments contained in 

the complaint filed in this cause and not denied by defend- 
28 ant in said plea defendant is estopped from sitting up the 
defence that said contract and agreement is ultra vires. 


THE RICHMOND AND DANVILLE EXTENSION COMPANY. 1s 


rifth. That the defendant has not by said plea traversed or denied, 
or attempted to put in issue, that the contract or agreement set out 
In the complaint in this cause, and which is the foundation of this 
suit, bad been fully executed and performed by this plaintiff on its 
part = fore the commencement of this suit. 

Sixth. That it is filed in the complaint filed in this cause, and 
Is not denied or put in issue in said plea, that this plaintiff had 
fully La To and executed each and all the things undertaken 


and agreed to be performed by it by and in the contract or agree- 
seanath: set out in said complaint and which is the foundation of this 
sult. And defendant is CStoppe “from se tting yup the defence to this 

action that it was not ‘within the scope of its, the defendant’s, 
29 power to enter into such contract or agreement In writing, 


and said plea denies its execution and is not sworn or in any 
way verified by an affidavit. | 

Second. That said plea undertakes to deny or put in issue the ex- 
ecution of a written instrument, the foundation of this suit, and is 
not verified by affidavit. 

Third. That said plea undertakes to deny or put in issue the execu- 
tion of a written instrument, the foundation of this suit, purporting 
to be executed by the defendant through its officers and agents, and 
is not verified by an affidavit 

Fourth. That said plea undertakes to deny the power and author- 
ity of its officers to execute the written contract or avreement, which 
the foundation of this suit, and is not verified by an afhdavit. 
Fifth. That the statements contained In said plea are vague and 

uncertain, and— : | 

30 Seventh. That it appears from the complaint filed in this 

cause that said olaintif had fully performed and exezuted 
each and all the matters and things agreed upon or undertaken to 
‘be performed and executed by it in said agreement set out in said 
complaint, and that said defendant had received the benefit of such 
performance on the part of said plaintiff, and said plea does not 
traverse or deny or in any manner put in issue such allegations and 
averments of said complaint. 

And to said plea number four said plaintiff assigns separately each 
and all the foregoing and abovegrounds of demurrer, and in addition 
thereto the following : 

First. The eontraet or agreement set out 1 in the complaint, and 

which is the foundation of this suit, ¢s alledged therein to be, 


os are statements and conclusions of law. 
And to said plea number five said plamtitf assigns the fol- 
lowing additional grounds of demurrer : 


lirst first. That the defendant has not by said plea traversed or 
denied or attempted to put in issue any matters of fact alledged by 
the plaintiff. | 

Second. That said ple ea Is vague and uncertain and wane s not alledge 
any facts in bar of this action, but statements and conclusions of 
law. 

Wherefore said plaintiff prays judgment of said several pleas 
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aforesaid, and whether it shall be further required to nuswer the 
Sate. 
TROY & TOMPKINS, 
y florneys for Plaintiff. 


(Endorsement :) No. 10.) The Riehmond & Danville Extension 
Co. vs. The Woodstock Tron Co. Demurrer of plaintiff to pleas. 
Miled in clerk’s office, at Birmingham, this February 26, 1885. A. 
W. McCullough, clerk cir. ¢’t. 3 
o2 Tie Unitrep Sratres or AMERICA 
Northern District of Alabama: 

be it remembered that heretofore, to wit, on rere Paes & f Mareh, 

LD). 1885, it being a day of a regular term the circuit court of 
the United States for [thi  eoitthscr deletioralie i muens mane 
of Alabama, begun and held at the United States court-rooms, in the 
rity of Bia dilein. in-aaid Gistrich ob the Ist Monday of March, 
A. D. 1885, and of the Independence of the United States of Amer- 
ica the one hundred and 9th be tk pore Hon. John Bruce, 
judge of —.. of the United States for the northern dis- 
trict of Alabama, presiding—the following order was had and en- 
tered of ed « on the minutes of said eireuit court, to Wit: 


ee ee eee 
. 10. 
ee Ix TRON ('O. 


This day comes the parties, by their attorneys, and defendant de- 
murred to the COM) aint filed in this cause bv plaintiff; and such 
demurrer being duly considered an | understood by the court, it Is 
ordered and adjudged that the same be, and are hereby, overruled 
} i cil < : t | ut | re Sale ne. 22904 cl lt ert VV, OVerrulead, 

Thereupon said defendant filed its five several pleas; and to said 
pleas numbered one, three, four, and five the said plaintiffs demurs ; 
nd the defendant confesses the demurrers to said plea numbered 
four and joins in the severa! demurrers to said pleas numbered one, 
three, and five; and the same belng duly considered and understood 
by the court, it is ordered and adjudged that the demurrers to said 
plea numbered one be, and the same are hereby, overruled, and that 
the demurrers to said other pleas be, and the same are hereby, sus- 
tained; and the said defendant asks leave to file additional pleas, 
which is granted. 
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THE ORE Trox COMPANY. 


Dy leave of the court first had and obtained defendant files the 
following additional pleas in the above-entitled cause, namely: 

Plea No. 6. The defendant, for further answer to the complaint, 
say- that the alleged agreement upon which the action is founded 
was not executed by defendant Or by any one authorized to bind 


THE RICHMOND AND DANVILLE EXTENSION COMPANY. 


defendant in the premises, and defendant causes afhdavit to be 
made by its authorized agent that this plea is true. 


STATE OF ALABAMA, Jefferson County: 


Before me, A. W. MeCullough, clerk of the circuit court of the 
United States for the northern district of Alabama, personally ap- 
peared Win. Pipe , agent of the Woodstock Tron Company, defend- 
ant in the above-entitled cause, and, being duly sworn, deposes 

and says that the statements of the foregoing plea are 
54 true. 
(Signed) WILLIAM NOBLE. 

Sworn to and subseribed before me this 6th day of March, A. D. 
1885. 


(Signed) A. W. McCULLOUGAH, Clerk. 


Plea No. 7. And the defendant, for further answer to said com- 
plaint, says that the statements of said complaint are not true as 
therein stated, and defendant, in fact, says that defendant 1s without 
power under its charter to execute the alleged agreement upon which 
said suit is founded, and said alleged agreement 1s void a id cannot 
be enforeed ; AQAl inst the defendant. 

Plea No. S. And, for further answer to the complaint, defendant 
says that plaintiff had no power or authority to make or enter into 
said alleged agreement, and said alleged agreement is void and can- 
hot be enforced against this defend: crit 

Plea No. 9. And the said defendant, for further answer to 
5 the complaint, says that the statements of a complaint are 
not true as therein stated ; and oe fendant in fact says the 
plaintiff was employed by the Georgia Pacific Ra ulway C —— ’ to 
locate and construet said railroad Peas Atlan Lal, in the State of 
Georgia, through the State of Alabama, to Columbus, in the State 
of Mississippi, and was to be paid by said Georgia Pacific Railway 
Company dollars per mile for the construction of said railroad, 
payable in whole or in part in the bonds and stock of said railroad ; 
and said John W. Johnson, who negotiated and made said alleged 
agreement on behalf of plaintiff with defendant to locate and con- 
struct, or cause to be located and constructed, said Georgia Pacific 
railroad by way of the town of Anniston, In consideration of the 
| donation and payment by said defendant, among other things, 
36 of the cash sum of thirty thousand dollars, was, at the time 
of the making ot said alleged aproom nt. an otheer, director, 
and stockholder in said Riéhmond and Danville Extension Com- 
pany, and was also an officer, director, and stockholder of said Geor- 
eia Pacific Railway Company; and defendant avers that the town 
of Anniston was not on the line of the nearest, shortest, and cheap- 
est route for said railroad from Atlanta, in the State of Georgia, 
through Alabama, to Columbus, in the State of Mississippi; and 
said plaintiff, in making said alleged agreement to construct, o 
cause to be constructed, said Georgia csr railroad by way of the 
town of Anniston, agreed to deflect or cause the line of said road to 
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he deflected from its shortest, nearest, and cheapest route through 
Alabama to Columbus, in the State of Mississippi, and said agree- 
ment is contrary to public policy and is void and cannot be enforced 
against this defendant. 
37 Plea 10. And the said defendant, = further answer to 
the complaint, says that at the time of the making of the 
alleged agreement stated and set. forth in Fes scibicink “plaintifi 
was engaged in locating and regres ag the Georgia Pacific rail- 
road under a contract with the Georgia Pacific Railroad Company, 
under and by which plaintiff agreed with said Georgia Pacific 
Railroad Company to locate and construct said railroad by the 
nearest, cheapest, and most suitable = from <Atlant ta, Georgia, 


~ 


through Alabama, to ectagee sai in the State of Mississipp1, for a con- 
sideration, to wit, twenty thousand d ars per mile for each and 


every mile of said road so nae and constructed. 

That John W. Johnston, who negotiated and executed said con- 

tract with defendant for plaintiff as vice-president, was, at the time 

said agreement was made, a stockholder and director of the 
OS Richmond and Danville Extension wry wg and was also 

a stockholder and director and officer of the Georgia Pacifie 
Railroad Company; that the Georgia Pacific Railway Company 
was at said time, and is now, a separate and distinet a 
and in no wise connected with plaintiff, except that some of the 
stockholders of said Georgia Pacific Railway Company were also 
stockholders in said Richmond and Danville Extension TX 0 
and plaintiff was locating and somnireeiias said road under its con- 
tract with said company, as aforesaid. 

That in causing said road to be built via Anniston 1t was neces- 
sary to deflect the same from its nearest, cheapest, ae most natural 
route from Atlanta to Columbus a great number of miles, to wit, 
five miles at a great additional cost to said els Pacifie Rail- 
road Company, to wit, one hundred thousand dollars, and defend- 

ant avers that said alleged agreement on defendant’s part 
ov to influence the location of said railroad and to donate and 

pay to said plaintiff, AMON es other things, the cash sum of 
thirty thousand dollars if plaintiff would locate and construct, or 
eause to be located and constructed, the railroad of the Georgia 
Pacific Railroad Company by way of the town of Anniston was 
and is contrary to public policy and void, and ought not to be en- 
forced against defendant or in favor of plaintiff. 

Plea No. 11. And the said defendant, for further answer to said 
comp aint, says that said alleged agreement mentioned in said com- 
plaint is wit thout any consideration as to defendant, and is void and 
not binding on defendant. 

HELIN, BOWDON & KNOX, 
Atty's for Defendant. 


Plea No. 11. And the said defendant, for further answer to the 
complaint, says that at the time of the making of the alleged 

LO agreement stated and set forth in the complaint —— was 
engaged in locating and constructing the Georgia Pacific 


— 
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railroad, under a contract with the Georgia Pacifie Railroad Com- 
pany, under and by which plaintiff agreed with said Georgia Pacific 
Railway Company to locate and construct said railroad by the 
nearest, cheapest, and most suitable route besa Atlanta, Georgia, 
through Alabama, to Columbus, in the State of Mississippi, { for a 
consideration, to wit, twenty thousand alan per mile for each and 
every nile of said road so located and constructed. 

That said John W. Johnston, who negotiated and executed said 
contract with defendant for plaintiff as vice-president, was, at the 
time said agreement was made, a stockholder, director, and officer 

of the Georgia Paeifie Railway Company. 
4] That the Georgia Pacific Railway Company, at the time 

said contract was negotiated, was, and is now, a separate and 
distinct company, and in no wise connected with plaintiff except that 
Some of the stockholders of the said (ye Orel: l |? ac ifie Railway Com- 
pany (the principal among whom was said John W. Johnson) were 
also stockholders in said Riehmond and Danville Extension Com- 
pany, and plaintiff was constructing said road under its contract 
with said company, as aforesaid. 

Defendant avers that said John W. Johnson came to Anniston, 
came to Anniston, where defendant resided and did business, and 
represented to defendant that he wasa director and officer of the Georgia 
Pacific Railway Company and also : stockholder, director, and officer 

of the Richmond and Danville Extension Company, ind eould 
12 control and induee the eo and constructi of said 

Georgia Pacifie railroad vra the town of Anniston yor would 
do SO if the de fe ndant would donate al dl pay tO } plaintiff the sald 
sum of thirty thousand dollars in ak an deol to plaintiff, or as 
it might direct, the large quantity of real estate described in tie com- 
plaint, which defendant avers was of value, to wit, twenty thousand 
dollars, and that said Johnson then and ‘ees informed the defend- 
ant that unless defendant acceded to his said demand to pay plain- 
tiff sud sum of money, and convey to plaintiff, or as it might direct, 
the large qué intity of valuable real estate aforesaid, that said road 
would not be constructed by the town of Anniston, but would be 

constructed by way of the town of Oxford, which said town 1s 


15 within three miles of the town of Anniston and isa rival 
market to said town of Anniston. and thence direet to Bir- 
mingham, along the line of a preliminary survey already made; and 


to secure the location and construction of said road via the said 
town of Anniston, and to prevent the locating and building of said 
road by way of the rival town of Oxford, to the exclusion of f thetown 
f Anniston, defendant was* forced to agree, and did agree, to pay the 


said sum of thirty thousand dollars in cash, and to convey to plain- 


tiff, or as it might direct, the large quantity of valuable lands de- 
seribed in the complaint, as aforesaid. 

And defendant avers that said alleged agreement was and is con- 
trary to public policy and void, and ought not to be enforced against 
defendant or in favor of plaintiff. 

HEFLIN, BOWDON & KNOX, 
Att’'ys for Def’t. 


‘> ‘ard . 
Secs we ES 


1S THE WOODSTOCK IRON COMPANY VS. 


44 (Endorsements:) No. 10. The Richmond & Danville Ex- 

tension CO. V8. The Woodstock fron C0. Additional pleas for 
it. Tiled as of March 6th, 1885, by consent. A. W. Me- 
». clerk. 


defendat 
Cullouegl 


45 In Cireuit Court of the United States, at Birmingham, Ala. 


RICHMOND & DANVILLE JIEXTENSION COMPANY 


Woopstock [RON COMPANY. 


Now comes the plaintiff in the above-stated cause and demurs to 
the pleas therein filed ie the defendant on the 6th day of Mareh, 
1885, and numbered seven, eight, and nine, respectively. 

And for causes of demurrer to said plea numbered seven defend- 
ant assigns each of the grounds of demurrer heretofore assigned 


the plea numbered three, and especially the grounds of demurrer 


numbered fourth. fifth. sixth. and seventh in the demurrers to said 
plea 11 mbered three. filed in this Catse - Of the 26th day of leb- 
ruary, 1885, and also the following additional grounds of de- 


murrer. 

46 lirst. Said plea does not state ahy facts showing how or 
wherein said agreement, upon which this suit is founded, was 

executed by defendant without at thority, but States a conclusion of 

law. 

Second. Said plea does not set out any facts showing that defend- 
ant was without authority under its charter to execute the agreement 
upon which this suit is founded, but merely alleges a conelusion of 
he pleader | 

And to said plea numbered eight defendant assigns the following 
\ demurrer: 

first. Under the facts alleged in the complaint and not traversed 
or denied in said plea defendant cannot deny that plaintiff had the 
power to make and enter into the agreement which 1s the founda- 

tion of this suit. | 
47 Second. It is averred in the complaint and not denied by 
said plea that plaintiff has fully executed and performed said 
contract on its part, and defendant cannot deny that it, the plaintiff, 
had authority to execute such contract. 

Third. Said plea does not set ah any facts showing how or In 
what manner plaintiff was without authority to execute the agree- 
ment sued On, but merely alle wes a CONC ‘lusion of the pleader. 

And to said plea num bered nine plaintiff assigns the following 
erounds of demurrer 

Kirst. That the de Sea tae has not by said plea traversed or denied 
or attempted to put in issue any matter of fact alleged by the plain- 

tiff, but has introdueed and attempted to put in issue matters 
48 of fact not alleged nor necessary to be alleged. 
Second. That the facts set out in said ple a are insufficient 
v, either as a traverse or in confession and avoidance of plain- 
tills cause of action set out in the complaint filed in this cause. 


— 
— 
_ 
~ 
~~ 


~~ 


on 
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Third. It appears from the facts set out in said plea that plaintiff 
had the power and authority to both locate and construct said rail- 
road by said town of Anniston. 

Fourth. It appears from the facts alleged In said complaint that 
plaintiff was authorized to select the route by which said’ railroad 
should run, and that it had the agreement sued on. 

hifth. [t does not appear from the facts set out in said plea that 

plaintiff violated any duty it owed to either the Georgia Pa- 
L') cific Railway Company or to the public in making the con- 
tract sued on. 

Sixth. The facts set oul in said plea do hot show that 
ment sued on was violative of any rule of public poliey, or 
Was In any manner a corrupt contract. 

Seventh. It does Not appear from the allegations 11] sid plea that 
said contract was not made by the consent and at the instance of the 
suid Georgia Pacitie Railway Company. 

Mighth. It does not appear that said John W. Johnston, who is 
alleged to have been an officer in each corporation, had any private 
interest or was to derive any private benefit from the making of said 
contract, or that he was influenced by any corrupt motive in mak- 

ine the same. 
ov Ninth. It does not appear from the faets set out in said 
plea but what the route chosen was the best route for the 


| iy 
—_ 


> 2: 
that it 


1) ¢ L©C- 


running of said road. 

Tenth. It does not appear from the allegations of said plea but 
that the Richmond and Danville Extension Company was author- 
ized and empowered by the Georgia Pacific Railway Company to 
procure donations to aid and assist in building said road. 

Hleventh. It does not appear from the allegations of said plea but 
that said contract was a part of the consideration paid plaintiff by 
said Georgia Pacific Railway Company for the building of said rail- 
road. | 
Wherefore the plaintiff prays judgment of said several pleas, & 
whether it shall be required to further answer the same. 

TROY & TOMPKINS, 
Attorneys for PU ff. 


| (Isndorsements:) No. 10. Riehmond & Danville Exten- 
sion Co. vs. Woodstock Iron Company. Demurrers to pleas 


numibered seven, eight, and nine. Filed Mareh 7, 1885. A. W. 
McCullough, clerk. 
oO? Cireuit Court of the United States, at Birmingham. 


RicumMonp & DANVILLE EXTENSION COMPANY 
DS. 
Tor Woopstrock [Ron Co. 


Now comes the plaintiff and, by leave of the court, demurs to the 
plea numbered eleven (11) In short, by consent, and assigns as 
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grounds of demurrer the grounds heretofore specially and particu 
larly assigned to pleas numbered nine and ten. 
TROY & TOMPKINS, 
Attys for Plaintvff. 


—— 


(Endorsement:) No. 11. The Richmond & Danville Extension 
Co. vs. The Woodstock Iron Co. Demurrer of plaintiff to pleas. 
Filed in open,court this Sept. 17th, 1885. A. W. McCullough, clerk 
clr. ct. 


53 In the Cirenit Court of the United Sates at Birmingham, Ala. 


THE RICHMOND AND DANVILLE ISXTENSION COMPANY 
US, 


THe Woopstrock TRON CoMPANY. 


Now comes the above-named plaintiff, and demurs to the pleas 
filed therein by the defendant on the 6th day of March, 18585, and 
numbered six, nine, and ten respectively. 

And for cause of demurrer to said plea numbered six plaintifl 
assigns the following grounds of demurrer: 

First. That said plea asserts a conclusion of law. 

Second. That said plea does not deny that said agreement was 
executed by Alfred L. Tyler, president, and Samuel Noble, seeretary, 
of the Woodstock Iron (¢ OMpany, and that the corporate seal thereof 
was attached thereto. - 

Third. That said plea does not deny that Alfred L. Tyler was the 
president and Samuel Noble was the secretary of the Woodstock 
[ron Company at the time of the execution of said agreement. 

Fourth. That it is not alleged in said plea that the Woodstock 
Iron Company, since the execution and delivery of said contract, has 
not ratified and confirmed the same. 

Fifth. That itis not denied by said plea that the Woodstock Iron 
Company, after the execution of said agreement, did not receive and 
accept and ratify an acceptance of the said agreement by the plain- 

tiff, as alleged in the complaint. 
o4 Sixth. That by the said plea it is not denied that the said 
defendant caused its corporate seal to be affixed to said agree- 
ment. 

Seventh. That by the said plea it is not denied that the seal 
attached to said agreement Is the corporate seal of the defendant. 

And for cause of demurrer to said pleas numbered nine and ten “er 
plaintiff assigns to each of said pleas the grounds of demurrer hereto- 
fore assigned to plea numbered nine, and filed on the 7th day of 
Mareh, 1885, and to each of said pleas numbered nine and ten the 
plaintiff now assigns the following additional grounds of demurrer, 
VIZ: | 

First. That by said plea the said defendant has not set up any 
matter of fact upon which the plaintiff can take any certain issue. 

Second. That it does not appear by said plea that the Georgia 
Pacific Railroad Company has not acquiesced in, ratified, or con- 
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firmed the contract made between the plaintiff and defendant for 
the location of said road. 

Third. That it does not appear by said plea that the Georgia 
Pacific Railroad Company has ever objected to the said construction 
of said railroad by the town of Anniston, as alleged in the complaint. 

Fourth. That it ii not app ar by sald ple a that the defendant 


is a stockholder of or has any 1 terest in the Georgia Pacific Rail- 
road iaselon: 
55 Fifth. That the defendant cannot take any benefit or ad- 


vantage of said alleged illegality. 

Sixth. That it does not appear by said plea that the said railroad 
was not built via the town of Anniston by the direction of the Geor- 
gia Pacific Railroad Company. 

Seventh. That it does not ap pear by s said plea that the said road 
was not built via Anniston with the knowledge and consent of the 
sald Georgia Pacific Railroad C ee 

Kighth. That it does not appear by said plea the said Georgia 
Pacifie Railroad Company has not received and accepted the said 
road so constructed via Anniston with full knowledge of the con- 
tract alleged in said plea. 

Ninth. That by the said plea it is not denied that the contract, 
as alleged in the complaint, was the contract entered into between 
the plaintiff and defendant, and by the said contract, as alleged in 
said COMI} ylaint. the 5 plaint iff did not contract to loeate and construct. 
said road by the nearest, cheapest, and most suitable route from At- 
lanta, Georgia, through Alabama, to’ Columbus, Mississippi, as_al- 
leged in said plea 

TROY & TOMPKINS, 
PU s Atty’s. 


(Endorsement:) Richmond & Danville reserve Company vs. 
Woodstoek Iron Co. Demurrers to pleas numbered six, nine, and 
ten. riled Mareh Oth, LSS5. Ir iled In office this oth day of Sep- 
tember, 1885. A. W. McCullough, clerk. 


56 THe UNITED STATES OF AMERICA, 
Northern District of Alabama . 


Be it : membered that heretofore, to wit, on the 17th day of Sep- 
tember, A. D. 1885, it being a day of a regular term of the circuit 
court of i United States for [the] southern division of the north- 
ern distriet of Alabama, begun and held at the United States court- 
rooms in the eity of Birmingham, In said district, on the lst Mon- 
day of September, A. D. 1885, and of the Independence of the United 
States of America the one hundred and 10th year—present, the 
Hon. John Bruce, judge of the district court of the United States for 
the northern district of Alabama, presiding—the following order 
was had and entered of record on the minutes of said circuit court, 
to wit: 


Wee THE WOODSTOCK IRON COMPANY VS. 


RICHMOND AND DANVILLE IEXTENSION COMPANY ) 
US. 


Tur Woopsrock Iron Co. J 


Now comes the plaintiff and moves to strike out the plea of the 
defendant numbered six, and, after hearing counsel, it 1s considered 
by the court that said motion be overr uled, and the court having 
heard the demurrers of the plaintiff LO the pleas of the defendant 
ight, nine, ten, and eleven, and after hearing 
argument by counsel for the parties, it is considered by the court 
t] 's to each of said pleas numbered six, seven, 
even be sustained; to which ruling of the 


numbered six, seven, « 


iat the said demurre 
eS 
eourt the defe it, by counsel, excepts. 

And now comes the plamtil F by its attorneys, and eomes the de- 
fendant, by it wy png ess comes a jury of twelve good and law- 
ful men, to wit, W. G. Hafner and eleven others, who, being duly 
upenoliil sik alert a I] and truly to try the issue Joined between 
the plaintiff and the defendant, and a true verdict render according 
the evidence, and having heard the evidence and the charges of 
ng Reon bere ama gee We, the jury, find all issues in favor 
the plaintiff and assess its damages at twenty-seven thou- 


——— a) 


LQ) 
sais 


a 


Od antl 2 sIxt y-avinn ad. i 

[t is therefore considered by the court that the plamtit 
have and recover of the defendant the said sum of twenty-seven 
thousand and sixty-seven and {*2, dollars, together with the costs 
of this action, and that execution issue therefor. 


58 Petition. 


THe RicuMonp AND DANVILLE EXTENSION CoMPANyY, a Body Corpo- 
rate under the Laws of New Jersey 
US. 
Tue Woopstrock [RON Comp ret i. Body 6 Orpors il e under the Laws 
pe irlenie, 


In cireult court for southern division of the northern dis- 
trict of Alabama, rendered Sept. 17th, 1885, in favor of plaintiff 
for $27,068.00, besides costs of sult. 


And now comes the Woodstock Iron Company, the defendant in 
said circuit court in said above-entitled cause, by attorney, and says 
that in the reeord and proceedings of said ecireuit court, and also in 
the judgment rendered by said court In said cause, there have hap- 
pened manifest errors, to the great damage of the Woodstock Iron 
Company, and the said Woodstock Iron Company hereby points out 
and assigns the f ee ee 

Ist. The count erred in overruling the demurrer of defendant to 
inc Gee asmabhated, waka veisnialie: dortesdk chiais te hast ae: 
signed to the action of the court in overruling each ground of said 
demurrer. 

2nd. The court erred in sustaining the plaintiff’s demurrer to de- 
fendant’s pleas numbered, respectively, three, five, six, seven, eight, 
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nine, ten, and eleven, and separate causes of error are hereby as- 

signed to the action of the court in sustaining the demurrer to each 
one of said pleas. | 

og ord. The court erred in the judgment rendered in said 
CAUSC. 

Wherefore, because of said paves errors In said record, pro- 
cecdings, and judgement t of said court in said cause, the said Wood- 
stock Iron Company prays that said judgment of said cireuit court 
In said cause may be reversed and held for naught. 

And to the end that said cause may be considered and said error 
duly corrected, the said Woodstock Iron Company prays for a writ 
of error causin (Seger cord and proceedings in s: iid cause, with all 


things concerning the Same, to be sent to the er eee Court of the 
United St: a aaa the same may be had at the city of Washing- 


7 


ton on the third Monday of the present term of said Supreme Coun rt, 
namely, the 26th day of October, A. D. 1885, in said Si upreme Court. 
ALFRED L. TYLER, 
President W. Iron Co. 


endorsed: Filed in elerk’s office Oct. 19, 1885. A. W. MeCul- 
lough, elerk. Petition for writ of error 
OU Wret of Error. 

Tne Untirep STATES OF AMERICA, : 

The President of the United States of America to the judge of the 
eircult eourt of the United States for the southern division of the 
northern district of Alabama, Greeting: 

Because in the records and proceedings and also in the rendition 

f the judgement of a plea which is in the said circuit court before 

you, between the Richmond and Danville Extension Company and 
the Woodstock [ron Company, a manifest error hath happened, to the 
great damage of the said The Woodstock [ron Company, as by its com- 
plaint appears, we, being witling that the error, if any hath been 
shall be duly corrected and full and speedy Justice done to the parties 
aforesaid in this behalf, do command you, if judgment be therein 
given, that, under your seal, distinetly and openly, you send the 
record and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together wit th this 
writ, so that you may have the same at the city of Washington on 
the third Monday of the present term, to wit, October 26, 1885, in 
the said Supreme Court to be then and there held, that, the record 
and proceedings aforesaid being inspected, the said Supreme Court 
may cause further to be done to correct that error what of mght and 
according to the laws and customs of the United States should be 
done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court, the 19 day of October, 1885, in the year of our Lord 
one thousand eight hundred and eighty-five. 

[Seal Circuit Court U.S., N. D. of Ala., Sou. Div. ] 
A. W. McCULLOUGH, 
Clerk of the Ciremt Court of the U. S., N. D. 


THE WOODSTOCK TRON COMPANY YS. 


Endorsed: United States eireuit court for the southern d1- 

VISION of the northern district of Alabama. No. 10. The 
Richmond and Danville Extension Company vs. Woodstock Iron 
Company. Writ of error. Filed October 20, 1885. A. W. McCul- 
lough, clerk. 


We accept service of the within writ & waive copy this 20 day 
of October. LSSS. 


TROY, TOMPKINS & LOUDON, 
Attys for R. & D. be. Co. 


Bond. 


The Cireuit Court of the United States for the Southern Division of 
the Northern District of Alabama. 


THe RICHMOND AND DANVILLE EXTENSION Co. 
US, 


Ture Woopstock [Ron CoMPANY. 


Know all men by these presents that we, the Woodstock [ron Com- 
pany, are held and firmly bound unto the Richmond and Danville 
Extension Company, its successors and assigns, in the sum of fifty- 
four thousand one hundred and thirty-six dollars, to be paid to said 
Richmond and Danville Extension Company, its successors, assigns, 
executors, or administrators; to which payment, well and truly to be 
made, we bind ourselves, and each of us, jointiy and severally, and 
our and each of our heirs, executors, and administrators, firmly by 
these presents. 

Sealed with our seals. Dated this 20th day of October, 1885. 

Whereas the above-named The Woodstock Iron Company has 
prayed and obtained a writ of error to the Supreme Court of the 
United States to revers the judgment rendered in the above-entitled 
action by the circuit court of the United States for the southern 
division of the northern district of Alabama: Now therefore the the 
condition of this obligation is such that if the above-named The 
Woodstock Iron Company shall prosecute its said writ of error to 
effect, and answer all damages and costs, and satisfy such judgment 
as the Supreme Court may render in the premises if 1t shall fail to 
make cood its said plea, then this obligation LO be void : otherwise to 
remain in full force and virtue. 

WOODSTOCK TRON CoO., [Seat] 


By ALFRED TYLER, President. 
ALFRED TYLER. 
SAMUEL NOBLE. [ SEAT. | 
JOHN W. NOBLE. [SEAL. | 


Sealed and delivered in presence of— 
I’ M. HEIGHT «& 
V. H. MARSHALL. 


THE RICHMOND AND DANVILLE EXTENSION COMPANY. ZO 


The above security is approved this Oct. 20, 1885. 
JOHN BRUCE, 
District Judge of the United States, Nov. Dist., Ala., 
Sitting as Cireuit Judge. 


63 Endorsed: United States cireuit eourt for the southern 

division of the northern district of Alabama. Richmond & 
Danville Extension Company vs. Woodstock Iron Company. Super- 
sedeas bond. Filed October 20th, 1885. A. W. McCullough, clerk. 


64 Citation. 


THe Unirep STATES OF AMERICA, 88. 

To the Richmond and Danville Extension Company, a body corpo- 
rate under the laws of New Jersey, or Mrss. Troy, Tompkins, and 
Lindon, its attorneys of record, Greeting : 

You are he reby cited and admonished to be and appear ata 
Supreme Court of f the United States to be holden at the city of Wash- 
ington on the third Monday of the present term, to wit, October 
26, 1885, pursuant to a writ of error filed in clerk’s office : the 
circuit court of the United States for the somthin: division of the 
northern district of Alabama, wherein the Woodstock Iron Com- 
pany is plaintiff and you are defendant in error, to show cause, if 
any there be, why the judgment in the said writ of error mentioned 
should not be corrected and spéedy justice be done to the parties in 
that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, this 20 day of October, in the year of our Lord 
one thousand eight hundred and eighty-five. 

[Seal Cireuit Court U.8., N. D. of Ala., Sou. Div. | 
JOHN BRUCE, 
District Judge of The United States, N. D. Atabama, 
Suttiig as OCireuit Judge. 


Endorsed: Original. United States circuit court, southern divi- 
sion of the northern district of Alabama. No. 10. Richmond & 
Danville Extension Co. vs. Woodstock Iron Co. Citation to defend- 
ant. Tiled October 20, 1885. A. W. McCullough, clerk. 


We accept service of the within citation and waive copy this 21st 
dav of October 18S5. 
TROY, TOMPKINS, & LOUDON, 
Attys for R. &. D. Lx. Co. 


65 UnitreEpD STATES OF AMERICA, 
Northern District of Alabama: 


[. A. W. McCullough, clerk of the circuit court of the United 
States of America in and for said district, do hereby certify that the 
above and —. is a true, full, and complete transcript of the 
proceedings had in the cause of the Richmond and Danville Exten- 


ee > 


4—f (9d 


r 
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sion Co. vs. The Woodstock Iron Company as fully as the same does 
appear on file or of record in my office. 

In testimony whereof I have hereunto subscribed my name and 
affixed the seal of said court at office, in the city of Huntsville, in 
said district, this 22nd day of October, A. D. 1885. 

[Seal Cireuit Court U.8., N. D. of Ala., Sou. Div.] 
A. W. McCULLOUGH, 
Clerk of the U. S. Circurt Court. 


Endorsed on cover: N. Alabama C. C. U.S. No. 775. The 
Woodstock Iron Company, plaintiff in error, vs. The Richmond and 
Danville Extension Company. Filed October 24, 1885. 
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wien of Johan B. Kner tor thr Plaintiff in key 


ABSTRACT OF CASE WITH ASSIGNMENT OF 
ERRORS. 

The defendant in error recovered judgment against the 
plaintiff in error for the breach of an agreement, whereby it 
latter agreed to pay the former the sum of 

an | dollars, to induce the location of the Gi 
gia Pacific Railroad by way of the town of Anniston. It is 
alleged that the defendant in error complied with the con- 
tract on its part, but that the plaintiff in error refused to 

pay said sum of money, except six thousand three 

dollars and hence the suit. The complaint contains two 
counts each of which state substantially the same cause of 


ecord pp. 1-5. 


action. R 

A demurrer was interposed to the complaint, and to each 
count separately, in the Court below, assigning in substance 
the following causes of demurrer: 1, That the agreement 
sued on was without consideration. 2, That the contract 


which is the foundation of the suit is contrary to public 


policy and void. (Record p. 11). The demurrer was 
overruled. (Record p. 14). The defendant thereupon 
filed eleven separate pleas inferposing In substance the fol- 
lowing defences: 1, The general issue. (Reeord p. 6). 
2, The illegality of the contract. See special pleas Nos. 9, 
aa 23, { Record p. Pp. LD, 16, 17 ). o. Ultra vires. See plea 
No. 3 (Record p.6). 4, Non est factum. See plea No. 6. 
(Record p. 14). 

The plaintiff demurred to pleas Nos. 3, 5, 6, 7,8, 9, 10, and 
11, interposing the defences of illegality, ultra vires, and non 
est factum.  { Reeord pp. 12, 13,18, 19, 20,21). The Court 
below sustained the demurrers to each of these pleas. 
(Record pp. 14, 22. 

The assignments of error insisted on are: 

First—The Court erred in overruling the demurrer of de- 
fendant to the plaintiff’s complaint and a separate cause of 
error 1s assigned to the action of the Court in overruling 
each ground of said damurrer. (Record p. 22). 

Second—The Court erred in sustaining the plaintiff’s de- 
murrer to defendant’s pleas Nos. 3, 5, 6, 7, 8,9, 10, 11, and 
separate causes of error are assigned to the action of the 
Court in sustaining the demurrer to each one of said pleas. 
(Record pp. 22-5) 

Third—The Court erred in the judgments rendered in 
said cause. (Record p. 23). | 
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Brief and Argument of John B. Knox for the Plaintiff in Error. 


STATEMENT OF CASE. 

The Richmond and Danville Extension Company, a cor- 
poration created under the laws of the State of New Jersey, 
filed its complaint in the court below against the Wood- 
stock Iron Company, a corporation formed under the laws 
of Alabama, for the recovery of thirty thousand dollars. 

In the first count, it is alleged that the defendant agreed if 
the plaintiff would locate and construct, or cause to be 
located and constructed, the railroad of the Georgia Pacific 
Railroad Company by way of the town of Anniston, it, the 
said defendant, would donate and pay to the plaintiff the 
‘ash sum of thirty thousand dollars, to be paid in money, 
one-half when the Georgia Pacific Railroad Company con- 
nected its line with the line of the Alabama Great Southern 
Railroad Company at or above Birmingham, Alabama, and 
the remaining one-half, when the said line was connected 
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with the line of the Louisville and Nashville Railroad Com- 
pany at or above the City of Birmingham, provided, said 
connections were made in three years from the making of 
said contract. That the plaintiff performed the agreement 
on its part, and that the defendant failed to pay the sum of 
thirty thousand dollars aforesaid, except the sum of six 
thousand three hundred and twenty-five dollars, and hence 
the suit. 

By the second count the cause of action stated is the same 
as in the first, the alleged agreement, the foundation of the 
suit, being set out in hee verba. 

The following is the language of the agreement so far as 
is material to the questions presented for the consideration 
of this court: ‘The Woodstock Iron Company makes to 
the Richmond and Danville Extension Company the prop- 
osition following, that is to say: If the Richmond and 
Danville Extension Company will locate and construct or 
cause to be located and constructed the railroad of the 
Georgia Pacific Railroad Company (or the new consolidated 
company now being formed to be known as the Georgia 
Pacific Railroad Company), by way of the town of Annis- 
ton, the Woodstock Iron Company will donate and convey 
or caused to be donated and conveyed to the Richmond and 
Danville Extension or as it may direct”: (Here follows a 
description of certain real estate in the City of Anniston.) 
* * © The Woodstock Iron Company will aid the work of 
construction and especially so of the sidings or spare tracks 
for the furnace, by the judicious wasting of the furnace cin- 
der and other material; and the said company will in a 
general way do all it can to facilitate the work and advance 
the business of the railroad company whose location it in- 
vites ; and the Woodstock Iron Company will donate and 
pay to the Richmond and Danville Extension Company, or 
as it may direct, the cash sum of thirty thousand dollars, 
paying the same in money as to one-half, that: is, fifteen 
thousand dollars when the Georgia Pacific Railroad:Com- 
pany connects its line with the line of the Alabama Great 
Southern Railroad Company at or above Birmingham, 
Alabama; and as to the other half, that is to say, fifteen 
thousand dollars, when the Georgia Pacific Railroad or 
railway company connects its line with the line of the 


Louisville and Nashville Railroad Company (the South and 
North Alabama Railroad Company), at or above Birming- 
ham, Alabama, the above to be paid only provided the 
Georgia Pacific Railroad or railway company is so far com- 
pleted as to make the connections above within three years 
from this date.” 

It is alleged that the defendant was a corporation engaged 
in manufacturing iron in the town of Anniston, Alabama, 
and besides its works, owned large quantities of valuable 
property in said place. That the railroad referred to in said 
contract was a road then in process of construction to be 
run from Atlanta, Georgia, through the State of Alabama 
to Columbus in the State of Mississippi. That plaintiff 
caused the said railroad to be located and constructed by 
the town of Anniston, and otherwise complied with the 
agreement on its part, but that defendant, although it con- 
veyed the land mentioned in the agreement, refused to pay 
the thirty thousand dollars, except the sum of six thousand 
three hundred and twenty-five dollars paid in cars furnished 
to the Georgia Pacific Railroad Company, on account of 
said cash payment at request of plaintiff, and hence the suit. 


DEMURRER TO COMPLAINT. 


The defendant demurred to the complaint and to each 
count separately, stating in substance the following grounds 
of demurrer: J. The facts stated in complaint show no 
eause of action against the defendant; II. The alleged 
agreement is without consideration as to defendant and 
cannot be enforced; III. The contract upon which the suit 
is based is contrary to public policy and void; IV. The 
agreement of defendant to donate and pav plaintiff thirty 
thousand dollars, among other things, if said plaintiff would 
locate and construct, or cause to be located and constructed 
the railroad of the Georgia Pacific Railroad Company, by 
way of the town of Anniston, is contrary to, public policy 
and void. 
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DEFENDANT'S PLEAS. 


The defenses set up in the pleas are in substance as 
follows: I. The general issue; II. The illegality of the 
contract; II]. Ultra vires; IV. Non est factum. 


THE ILLEGALITY OF THE CONTRACT. 


This defense is raised by the demurrer to the complaint 
(Record, p. 11), and also by special pleas Nos. 9, 10, 11 
(Record, pp. 15, 16, 17). 

From the complaint it clearly appears that the sum of 
money demanded by plaintiff is claimed as compensation 
for influencing and securing the location of the railroad of 
the Georgia Pacific Railroad Company to Anniston. The 
demurrer to the complaint was overruled and the defense 
was renewed in three special pleas. Plaintiff’s demurrer to 
each of the pleas was sustained. 

By pleas Nos. 9 and 10 it appears that the plaintiff was 
employed by the Georgia Pacific Railroad Company to 
build its railroad from Atlanta in the State of Georgia, 
through the State of Alabama to Columbus in the State of 
Mississipp!, receiving therefor twenty thousand dollars for 
each mile constructed. That the plaintiff being charged 
with the duty of locating and building said railway for its 
principal, agreed with defendant to build the road by Annis- 
ton for the thirty thousand dollars and the real estate men- 
tioned in the pleadings (Record, pp. 15,16). It also ap- 
pears from plea No. 11 that the agent who managed the 
negotiations for plaintiff, its vice-president was also inter- 
ested in the Georgia Pacific Railroad Company, being an 
officer, director and stockholder in both companies, and in- 
formed the defendant if it did not pay the amount de- 
manded, the plaintiff would cause the said railroad to be 
built by Oxford (a rival market), to the exclusion of Annis- 
ton ( Record, pp. 16, 17). 

The courts have uniformly held such contracts illegal. 
The plaintiff was the agent of the railroad company 
charged with the important duty of locating its line between 
the main terminal points mentioned in the charter; in the 
location of the line the public as well as the railroad com- 
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pany was directly interested ; the plaintiff could not there- 
fore be allowed to enjoy the benefit of a contract the direct 
tendency if not effect of which, was to make it sink the in- 
terests of its principal and the public, to enrich itself. 

The leading case on this line is Fuller vs. Dame (18 Pick. 
472). In that case Dame, the defendant, was the owner of a 
large tract of land and flats situated on Sea street in the city 
of Boston, which it was supposed would. be enhanced in 
value, if the Boston and Worcester Railroad Company could 
be induced to enter the city on that side (the South side), 
and locate one of its depots or principal places of deposit, 
between said Front street and Sea street. In consideration 
of defendant’s (Dame) note for nine thousand six hundred 
dollars, the plaintiff, (Fuller), agreed to aid in causing or 
inducing said railroad company to enter said city on the 
South side and to locate one of its depots or principal places 
of deposit as above expressed, it being understood that 
Fuller himself was of the opinion that said railroad ought. 
from a view of the public good and the good of its stock- 
holders, to enter the city on the South side and locate one 
of its depots or principal places of deposit between said Sea 
street and Front street. Fuller was a stockholder in the 
railroad at the time the agreement was made, and it was 
shown, that the company built its railroad and located one 
of its depots between the streets above named, and the suit 
was on the note. Held, that the contract was contrary to 
public policy and void. 

To the same effect is the case of Holaday vs. Patterson (5 
Oregon, 177). In that case Holaday being a director and 
president of the Oregon and California Railroad Company 
and owning a controlling interest in the stock of said com- 
pany, agreed with Patterson that in consideration of a cer- 
tain sum of money he would cause the line of said road to 
be located on a certain route, and a depot to be built at a 
certain place, instead of adopting another route then sur- 
veyed, which was shorter and over which said road could be 
constructed at less expense: Held, that the contract was 
contrary to public policy. 

Another important and well considered case is the Pacific 
Railroad Company vs. Seely (45 Missouri, 212). Seely 
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agreed in consideration that the Pacific Railroad Company 
would locate a freight and passenger station on his land, to 
deed to the company four acres of land for freight and pas- 
senger stations, and to lay off into: town lots one hundred 
and sixty acres of land in such manner as the engineer of 
said company should direct, and to make a deed to an undi- 
vided one-fourth part thereof to such persons as the com- 
pany should direct. Held, that although in one sense the 
company was a private corporation, yet its charter privile- 
ves were granted in part to subserve a great public interest ; 
that such an agreement might be superinduced by prospects 
of mere gain, and thus the general wellfare and good of the 
public might be sacrificed to subserve mere private interests ; 
that for this reason such an agreement was void as against 
public policy. 

The case of Bestor vs. Wathen (60 Illinois, 138) is even 
stronger on this point. 

In that case, the railroad company made a contract with 
the firm of Cruger, Secor & Co., to build and equip the road. 
While engaged in the work of locating and constructing said 
road the members of said. firm with Bestor, the President, 
Sweat, one of the Directors, and Smith, its construction 
agent; entered into a contract with the defendants, Wathen 
et al, by which in consideration of the location of said road 
yas to cross the Illinois Central Railroad on _ their land, 
they agreed to give said parties an undivided one-half inter- 
est inan hundred and sixty acres of land through which 
said road was proposed to be located. Held, that the agree- 
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ment was void as against public policy. 

The Court says: ‘Rendered in plain English the con- 
tract in this case was a bribe on the part of Wathen: and 
Gibson to the President and other officers of the railway 
company, and to the centractors who were building the 
road, of an undivided half of one hundred and sixty acres 
of land, in consideration of which the road was to be con- 
structed on a certain line and a depot built at a certain point. 
Now if this was the best line for crossing the Illinois Cen- 
tral considered with reference to the interest of the stock- 
holders and of the public, then it was the duty of the officers 
of the company to establish it there; and if they intended 
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so to do because it was the proper line, but professed to be’ 
hesitating between this and another line in order to secure 
to themselves the contract under consideration, as is some- 
what indicated: by the evidence, then they were practicing 
a species of fraud upon the defendants and the use of a false 
pretext in order to acquire defendant’s property without 
consideration. If on the other hand this line was not the 
best, but was adopted because of this contract, the case is 
still stronger against the complainants. Ifsuch was the fact 
they are asking the Court to enforce the payment of a bribe, 
the promise of which induced them to sacrifice their official 
duty to their private gain. If, asa third contingency, the 
choice lay between this line and another equally good, but 
not better, and they were influenced by this contract to 
adopt this line, then, although neither the company nor the 
public has been injured, yet the defendants have made their 
official power an instrument of private emolument in a man- 
ner which no court of equity can sanction. In this particu- 
lar case no wrong may have been done, and yet public 
policy plainly forbids the sanction of such contracts, because 
of the great temptation they would offer to official faithless- 
ness and corruption.” 

The case of Bestor vs. Wathen supra, is ¢ 
Illinois ‘on this question and has been cited, approved, and 
followed, in all subsequent Cases, 

In the case of Linder vs. Carpenter (62 Illinois,309),it was 
held that a contract made with officers of a railroad com- 
pany to induce them to establish the road at a given point, 
is against public policy as tending to sacrifice the interests 
ot the stockholders and the public, and will not be enforced. 
And see Markh vs. Fairburg Railroad Co. (64 Illinois, 414) ; 
St. Louis Railroad Co. vs: Mathers (71 Llinois, 592. ) 

In the case of Dudley vs. Cilley (5 New Hamp. 558), there 
was a petition to lay out a public highway and it was de- 
cided that the public good required the construction of the 
road. In fixing the route of the road it beeame necessary 
to make compensation to éertain owners whose land was ta- 
ken, and the petitioners for--the road. agreed to pay these 
amounts and executed their notes for the same. Held, ina 
suit on the notes, that the contract was contrary to public 
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policy and void. And see Dudley vs. Butler (10 New Hamp. 
281). 

In Davidson vs. Seymour (1 Bosworth, 88), the plaintifi 
was employed by the firm of Seymour & Co. to procure for 
the firm from the directors of a railroad company a con- 
tract for building the road, and was to be paid for his ser- 
vices in case he succeeded in obtaining the contract, the sum 
of ten thousand dollars. The plaintiff recommended said 
firm to one Clements, who appeared before the Board of 
Directors, and mainly upon the recommendation of said 
Clements the contract was awarded to Seymour & Co. 
Held, upon a suit by plaintiff to recover his compensation, 
that the contract was contrary to public policy and void. 

In Cook vs. Sherman (16 Am. & Eng. R. R. Cas., 561) 
the officers and directors of a railroad company entered 
into a contract to purchase land and to locate the line of 
their projected road and its depots and stations on or near 
the lands so purchased. Held, that. such a contract is con- 
trary to public policy and will not be enforced or made the 
basis of any relief. McCrary, Justice, savs: “If the Court 
should enforce such contracts, they would lend their sanction 
to a practice the inevitable tendency of which is to encour- 
age breeches of trusts to the sacrifice of private rights and to 
the public interest. ‘The managing officers of quasi public 
corporations, possessing vast powers and engaged in great 
enterprises, are too apt to forget that they are not to have 
any interest adverse to those whom thev represent, and the 
courts of justice should not in the least relax the rule re- 
quiring of them scrupulous fidelity and entire impar- 
tiality in the discharge of their official duties. The 
present case well illustrates the importance of the 
rule of law to which we refer. The parties interested in this 
contract control the location of the railroad and of its de- 
pots and station grounds. After they had bought lands 
along the line, with the view of making money by the loca- 
tion of the line and of the depots and stations upon or near 
them, it needs no argument to show that they were utterly 
unfit and incompetent to decide as between a location upon 
their own land and the location elsewhere.” 

In Union Pacific Company vs. Durant (1 Centr. Law Jour- 
nal, 581), an officer of arailroad company secured certain 
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donations from the citizens of Omaha, conditioned on the 
location of the terminus of the railroad at that place, and 
as inducement to stimulate subscriptions, notified the citi- 
zens, that unless subscriptions were made the terminus 
might be put elsewhere. The deeds were made to “Thomas 
C. Durant, Trustee,” who was the acting President and 
General Manager of the Railroad Company. After the road 
was located, the Company filed its bill to execute the trust. 
The ease was decided by Judge Dillon, who held that the 
securing of donations to influence the location of the road 
was an improper use of power by the President and contrary 
to public policy, and the original agreement being illegal, 
the company could not be allowed to adopt and profit by it. 

And see also the following cases, where similar agree- 
ments have been held contrary to pubhe policy and void, 
Western Union Telegraph Co. vs. Union Pacific R. R. Co.. 
3 Federal Rep., 1; Elkhart vs. Crary, 98 Ind. 238; Noel 
vs. Drake, 28 Kan. 265; Bvrd vs. Hughes, 84 Ill. 174; 
Smith vs. Applegate, 28 New J. Law, 352; Callogan vs. 
Hallet, 1 Caines Rep. 105. 

[n Providence Tool Company vs. Norris (2 Wallace, 45), a 
question somewhat similar to the one involved here, was 
considered by this court. In that case Norris was employed 
by the Too] Company to procure from the Government a 
contract to make arms, which he succeeded in doing. It 
does not appear that Norris used any unlawful means in 
procuring the contract or that it was an undesirable one for 
the Government. Held, upon asuit to recover compensa- 
tion, that the agreement was contrary to publie policy and 
void. In the opinion, Mr. Justice Fields says: “We have 
not met anv adjudication on an agreement precisely similar, 
but the principal which determines its invalidity has been 
asserted in a great variety of cases. It has been asserted in 
cases relating to agreements for compensation for } 
legislation. These have keen uniformly declared invalid, 
and the decisions have not turned upon the question, whet 
improper influences were contemplated or used, but upon 
the corrupting tendency of the agreement ” . The 
law looks to the general tendency of such agreements, 
and it closes the door to temptation by refusing the recog- 


nition in any of the courts of the country.” 
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In this case the Court cites approvingly the case of Fuller 
vs. Dame (18 Pick. 472), and said case is also cited and ap- 
proved by this Court in Marshall vs. the Baltimore & Ohio 
R. R. Co. (16 Howard 314.) 

It is well settled both on principle and authority that the 
officers or agents of a company oceupy towards it a fidu- 
ciary capacity, and can not lawfully make use of that posi- 
tion to enter into contracts whereby they secure to them- 
selves personal advantages. This is decided in Wardell vs. 
Union Pacific R. R. Co. (103 U. 8., 651), and in a great 
number of cases. Koehler vs. Hubby, 2 Black (U. 8.) 715. 
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CASES CITED TO SUSTAIN THE CONTRACT. 


The cases that have been cited to sustain the contract 
sought to be enforced in this case are not in conflict, in the 
principles decided, with the foregoing authorities. It will 
be observed, that in the case at bar and in the cases relied 
on by the plaintiff in error, the consideration moved to 
some agent er officer of the railroad company, and was to 
be paid to influence the location of the road. The cases 
cited for defendant in error turned upon a different prin- 
ciple, and may be divided into three classes: First—Where 
the gift, donation, or subscription, was made to aid the 
railroad company and not conditioned upon the adoption 
of any specified route. Second—Agreements to take stock 
in the railroad company, provided a particular route is 
adopted. Third—Where the agreement is made with the 
railroad company itself to donate or pay a certain consid- 
eration, when the road is located and built to a certain place. 

1. Under the first class are the following cases, and many 
others that might be cited: Stevens vs. Corbitt, 33 Mich. 
458; Michigan Midland R.R. Co. vs. Bacon, ib. 466; Rose 
vs. San Antonio R. R. Co., 31 Texas, 49; Carlisle vs. Terre 
Haute R. R. Co.,6 Ind. 316; Des Moines R. R. Co. vs. 
Graff, 27 Lowa, 99. 

In none of these cases were the subscriptions made to 
influence the location of the road. The route had been se- 
lected and determined upon; the amount subscribed was 
payable directly to the railroad company in aid of the enter- 
prise, and contravened no principle of public policy. It is 
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not insisted that a railroad company may not receive sub- 
scriptions to aid its construction, and that these donations 
may not be made payable upon the completion of the road. 
In none of these cases was any point made against the pol- 
icy of such subscriptions. | 

2. Under the second class it will be found that there are 
quite a number of cases where agreements to take stock in 
a railroad company provided a particular route is adopted, 
have been sustained. In most of the cases nnder this head 
the question of public policy involved in such subscriptions 
was not brought to the attention of the, court, the defense 
relied on being want of mutualitv; in such cases the court 
treated them as mere open propositions and not contracts 
until accepted by the company, and they are sustained upon 
the idea that when accepted the stock received by the sub- 
seriber is consideration for the promise. In New York, 
where the question of public policy involved in such con- 
tracts has been presented, they have been declared void as 
against public interest.—21 Wendell, 139; 18 Barber, 317.; 
1 Hill, 518; 15 New York, 583. 7 

In Pennsylvania, where such conditional subscriptions 
are made to commissioners, the condition has been held to 
be void and the subscription absolute. Upon the question 
of publie policy involved in such subscriptions, Judge Strong, 
speaking for the Court of that State, says: “Besidesa stipu- 
lation fora particular route of the projected canal or rail- 
wav is in other respects against the policy of the law, and 
therefore illegal. The law casts upon the Board of Direct- 
ors who may be chosen after the organization of the com- 
pany, the selection of the route.. In the choice of this Board, 
ach subscriber is to have a voice proportionate to the 
amount of his stock. The State is interested, as well as the 
stockholders and the corporation, in -having this Board ex- 
ercise an unbiased judgement. But-a stipulation in a sub- 
scription in favor of a particular route if it have anv efficacy, 
tends to deprive the State and stockholder of the benefits of 
such untrameled selection, and it is conceivable that it might 
entirely destroy the public utility of the enterprise. If it be 
urged, that the construction of the road over a designated 
route mav be regarded as a part of the consideration for the 
promise to pay the subscriptions, it does not alter the case ; 
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such a stipulation is none the less illegal.” Pittsburgh R. 
R. Co. vs. Bigger (34 Penn. St. Rep. 458). The rule as to 
such subscriptions is thus cautiously stated by Mr. Pierce: 
“Such conditional subscriptions haye been sustained, when 
not expressly prohibited, and not in conflict with public 
policy.” Pierce on railroads, P.59. A nd see Morawetz on 
Corp. Sec. 495 Ist Ed. 

3. Of the third class there are only a few cases, the greater 
part of which have been decided by the Supreme Court of 
Lowa. 

The Railroad Company vs. Palmer, (42 Iowa 222) cited 
upon this point, was an action to enforce an agreement 
wherein a railroad had undertaken for a monied considera- 
tion to extend its road to the town of Vinton. and not to erect 
another depot with aT S?/vCH niles of said station. The contract 
was upheld. The defense of illegality was not made in the 
case however, and does not seem to have been considered by 
the Court. This case is in conflict with every other case 
that has been decided upon the question, and is In effect 
overruled by a later and better considered opinion of the 
same Court. See Williamson vs. Chicago R. R. Co. (53 
Jowa 126); Pueblo &c. R. BR. Co. vs. Taylor, (6 Colorado 1). 

In the case of the Railroad Company vs. Spofford (41 
Jowa 292) the railroad company had located or was about 
to locate its road through defendant’s farm in such a way as 
to greatly injure his valuable lands, and he agreed to pay the 
company a certain amount to slightly change the line of lo- 
cation over his place, so as not tocross his best lands. The 
opinion in the case is very short, and the principal of public 
policy involved in agreements to change the location for a 
consideration is not considered by the Court. In the loea- 
tion agreed on the road was made to cross another high- 
way, and the case went off on a consideration of the policy 
of building railroads over existing highways, or along, or 
near them. 

The case of the National Bank vs. Hendree (49 Iowa 403 ) 
is the only one where the policy of such contracts is consid- 
ered by the Court. In that case, suit was brought on notes 
given directly to the railroad company to induce it to build 
its road to Council Bluffs. The Court avoids the defense of 
illegality upon somewhat peculiar reasoning. It was held, 
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that the contract was not shown to be aginst the public in- 
terest, because it did not appear but that the route adopted 
by the company in pursuance of the agreement was as good 
as could have been secured. But this is not the principle 
upon which the validity of such contracts is determined. 
It is entirely immaterial whether the location of a road in- 
duced by a bribe, or other consideration, is desirable or un- 
desirable ; itis considered that the general tendency of such 
contracts Is against public interest, and the courts therefore 
refuse to enforce them. 

It is not necessary however to question the authority of 
this case, as it turns upon a different principle from the one 
involved in the case at bar, and is expressly distinguished 
by the Court from the cases relied on for the plaintiff in 
error. The Court seems to think that the case of Holaday 
vs. Patterson cited supra, asserted a different doctrine, but 
in this it was in error, as that case is placed upon the 
ground that the consideration to induce the location of the 
road moved to the agent. and not directly to the railroad 
company. See Holaday vs. Patterson, 5 Oregon 177. 


THE CONTRACT [IS ULTRA VIRES. 


The plaintiff in error is a private corporation, organized 
under the provisions of the Revised Code of Alabama of 1867, 
for the manufacture of pig iron, and the character and extent 
of its powers to make contracts, must be determined by the 
terms of the statute under which it was incorporated. The 
only provision of the charter bearing upon the capacity of the 
company to make the contract in question, is as follows: 
“The name of said company shall be the Woodstock [ron 
Company, and its object, the manufacturing of pig metal 
and other products of iron ore, and making sale _ thereof, 
connecting with said business all such operations as are 
usual and incidental thereto.” Section 1767 of the Revised 
Code of Alabama of 1867, gives said company power “to 
hold, purchase, dispose of and convey, such real estate as is 
limited by its charter; and if not so limited such an amount 
as the business of the corporation requires.” No other 
powers are given in the charter or by the statute, but in 
order to restrain the corporation to the powers expressly 
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given, the statute contains the following provisions: “In 
addition to the powers enumerated in section 1767 and to 
those expressly given in its charter, no private corporation 
possesses or can exercise anv corporate powers, except those 
necessary to the exercise of the powers thus given.”—Revised 
Code of 1867, Sec. 1769. 

This statement of the powers of the company as defined 
by the charter and the statute ‘under which the corporation 
was forined, is sufficient to show that the contract was ultra 
vires. Being organized to make pig iron, it could not with- 
out violating its charter, divert a large part of its funds to 
encourage or support an independent railroad enterprise. 
(Record p. 6, plea No. 3.) 

In Alabama, corporations are held strictly to the powers 
expressly granted, and such as are necessary to the exercise 
of the delegated powers. The Court adopts the rule declared 
bv the Supreme Court of Pennsylvania, in Pennsylvani : 
Railroad Co. vs.Canal Commissioners (21 Penn. St. Rep. 22) 
where it is said: ‘When the State means to elothe a cor- 
porate body with a portion of her own sovereignty, and to 
disarm herself to that extent of the powers that belong to 
her, it 1s so easy to sav so, that we will never believe it to 
be meant when it is not said And again: “In the con- 
struction of a charter. to be in doubt is to be resolved ; and 
every resolution which springs from doubt 4s. against the 
corporation.—Grand Lodge of Alabama vs. Waddill, 36 Ala. 
318. The same rule has been declared in somewhat differ- 
ent terms by this Court, in Rice vs. Railroad Company 
(1 Black U. 8.380). where it is said: “Taken altogether 
these cases may be regarded as establishing the general 
doctrine, that whenever privileges are granted to a corpora- 
tion, and the grant comes under revision in the courts, 
such privileges are to be strictly construed against the cor- 
poration, and in favor of the public,and that nothing passes 
but what is granted in clear and explicit terms.” 

A contract by which a corporation agrees to pay money 
for a purpose not authorized by its charter, is illegal and 
void, and no action can be maintained thereon.—McGregor 
vs. D. & D. Road Co., 16 Eng. Law & Eq. 180. 

A corporation created for the purpose of building a plank 
road, guaranteed the payment of a loan made by a corpora- 
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tion of like character to enable it to build its road, the com- 
pletion of which would be advantageous tothe former. Held, 
that the agreement was ultra vires and void.—Mad. Plank 
Road Co. vs. Watertown Plank Road Co.,7 Wisc. Rep. 59. 

A railroad company authorized by its charter to construct 
and operate a railroad between certain terminal points has 
no power, express, implied or incidental, to purchase and 
run a steamboat in connection with its line, nor to forma 
partnership with a natural person to carry on such busi- 
ness.—Central R. R. Co. vs. Smith, 76 Ala. 572. Corpora- 
tions organized to construct and operate railroads have no 
power to buy steamboats to run in connection with their 
road.—Pierce vs. Railroad Co., 21 Howard, (U. 8S). 441. 

By section 1769 of the Revised Code of Alabama, of 1867, 
corporations in this Staje are expressly prohibited from ex- 
ercising any powers not granted in the charter. In the 
State of New Jersey they have a similar statute, which is 
eonstrued in Morris, ete., R. R. Co. vs. Sussex, ete., R. R. 
Co., (20 New Jersey, 542). The court there says: **Whether 
without that section the common law would fully reach up 
to that measure upon any implication, that powers not so 
sranted or implied, are prohibited, need not now be deter- 
mined. It is sufficient that the terms of this enactment are 
plain and its meaning can not be misunderstood. And that 
when a corporation exercises powers outside of those per- 
mitted by that section, its action is obnoxious to the charge, 
that there is not only a want of authority, but that it is 


against an CXPTess enactment.” 
WAS DEFENDANT ESTOPPED ? 


[t is insisted that the plaintiff in error was estopped from 
interposing the defense of ultra vires. Itis true, that there 
are many cases in the State and Federal courts which apply 
the doctrine of estoppel in such a case, and refuse to allow 
the corporation to plead its want of authority to make a 
contract. These cases are not followed in Alabama, the set- 
tled doctrine in this State being that the doctrine of estop- 
pel does not apply. The question has come before the Su- 
preme Court of this State many times, and the court has in 
every case refused to apply the doctrine of estoppel, in ac- 
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cordance. with a settled policy to restrain corporations 
within the limits of the powers expressly granted to them. 
The Court says: “In such ease the doctrine of estoppel 
can not be held to apply, without clothing corporations 
with, the ability to increase their powers indefinitely by 
sheer usurpation.”—Marions Saving Bank vs. Duncan, 94 
Ala. 473; Chambers vs. Falkner, 65 Ala. 448; Grand Lodge 
of Alabama vs. Waddell, 36 Ala. 318; Ex parte Burnett, 50 
Ala. 461; City Council, etc., vs. Plank Road Co., 31 Ala. 76; 
The City of Eufaula vs. MeKnabb, 67 Ala. 588; Central R. 
R. Co. vs. Smith, 76 Ala. 572: State vs. Stebbins, 1 Stewart, 
508. 

In passing upon the power of the plaintiff in error to 
make the contract sued on in this case, it will be necessary 
to construe the statute laws of Alabama, under which the 
corporation was formed. It is respectfully submitted, if 
this court should not adopt the construction which the 
courts of Alabama have placed upon those statutes, and 
uphold the general legislative and judicial policy adopted 
in that State, to restrain corporations within the limits of 
their charter powers? The statute of the United States 
requiring its courts to follow the State courts, where they 
are sitting, in the construction of their laws, is based upon 
the idea, that there should be no unseemly conflict between 
the rules of law declared in the same State. by the courts of 
the general government and the courts of the States. This 
policy is founded in sound sense, and ought not to be dis- 
regarded.—Ohio Ins. Co. vs. DeKalb, 16 Howard (U.8.), 
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431; Cristy vs. Pridgeon, 4 Wallaee (U. S.), 196. 
NON EST FACTUM. 


Piea No. 6, denving the execution of the contract, which 
is the foundation of the suit, is as follows: “The defendant 
for further answer to the complaint says that the alleged 
agreement upon which the action is founded, was not exe- 
cuted by defendant or by anv one authorized to bind de- 
fendant in the premises. and defendant causes affidavit to 
be made by its authorized agent, that this plea is true.” 
(Reeord, p. 14). 


It is dificult to econeeive upon what principle the court 
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below sustained the demurrer to this plea. By the provis- 
ions of the Revised Statutes of the United States, “the prac- 
tice, pleadings, and forms and modes of proceeding in civil 
causes, other than equity and admiralty causes in the cir- 
cuit and district courts, shall conform as near as may be to 
the practice, pleadings and forms and modes of proceeding, 
existing at the time in like causes in courts of record of the 
State within which such circuit or district courts are held, 
any rule of court to the contrary notwithstanding.”’—Re- 
vised statutes Sec. 914. 

The plea No. 6 as above stated, is in the exact form pre- 
scribed by the Code of Alabama and is without doubt suffi- 
cient.—Code of 1876 of Alabama See. 3010. The same form 
is still in force.—Code of 1886 p. 796 (33). 


‘Nore.—See. 3010 of the Code of Alabama of 1876 prescribing the 
form of the plea of non est factum is as follows: 
A. B., — ) The defendant, for answer to the complaint. 
saith that the note (or bond, as the case may be), 
i. ee cliente int, ) upon which the action is founded, was not exe- 
cuted by him, or by any one authorized to bind him in the premises ; 
and makes oath that this plea is true. (If filed by an executor or 
administrator, that he believes it to be true). 
E. F., Att’y for def’t. 


Secretary of the Woodstock Tron Company, and that the 
corporate seal thereof was attached thereto. 3d, That said 
plea does not deny that Alfred L. Tvler was the President 
and Samuel Noble was the Secretary of the Woodstock Tron 
Company at the time of the execution of said agreement 
4th, That it is not alleged in said plea, that the Woodstock 
[ron Company, since the exeeution and delivery of said con- 
tract has not ratified and confirmed the same. 5th, That it 
is not denied by said plea that the Woodstock [ron Com- 
pany atter the execution of said agreement, did not receive 
and accept and ratify an acceptance of the said agreement 
by the plaintiff as alleged in the complainant. 6th, That 
by said plea it is not denied that said defendant caused its 
corporate seal to be affixed to said agreement. 7th. That by 
said plea it is not dented that the seal attached to said agree- 
ment is the corporate seal of the defendant.” (Reeord p. 20). 


16 


cordance with a settled policy to restrain corporations 
within the limits of the powers expressly granted to them. 
The Court says: “In such case the doctrine of estoppel 
can not be held to apply, without clothing corporations 
‘with the ability to increase their powers indefinitely by 
sheer usurpation.”—Marions Saving Bank vs. Duncan, 54 
Ala. 473; Chambers vs. Falkner, 65 Ala. 448; Grand Lodge 
of Alabama vs. Waddell, 36 Ala. 318; Ex parte Burnett, 50 
Ala. 461; City Council, ete., vs. Plank Road Co., 31 Ala. 76; 
The City of Eufaula vs. MeKnabb, 67 Ala. 588; Central R. 
R. Co. vs. Smith, 76 Ala. 572; State vs. Stebbins, 1 Stewart, 
508. 

In passing upon the power of the plaintiff in error to 
make the contract sued on in this case, it will be necessary 
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the general government and the courts of the States. This 
policy is founded in sound sense, and ought not to be dis- 
regarded.—Ohio Ins. Co. vs. DeKalb, 16 Howard (U.S8.), 
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31; Cristy vs. Pridgeon, 4 Wallaee (U. S.), 196. 
NON EST FACTUM. 


Piea No. 6, denving the execution of the contract, which 
is the foundation of the suit, is as follows: “The defendant 
for further answer to the complaint says that the alleged 
agreement upon which the action is founded, was not exe- 
cuted by defendant or by anv one authorized to bind de- 
fendant in the premises, and defendant causes affidavit to 
be made by its authorized agent, that this plea is true.” 
(Reeord, p. 14). 

[tis dificult to conceive upon what principle the court 


below sustained the demurrer to this plea. By the provis- 
ions of the Revised Statutes of the United States, ‘‘the prac- 
tice, pleadings, and forms and modes of proceeding in civil 
causes, other than equity and admiralty causes in the cir- 
cuit and district courts, shall conform as near as may be to 
the practice, pleadings and forms and modes of proceeding, 
existing at the time in like causes in courts of record of the 
State within which such circuit or district courts are held, 
any rule of court to the contrary notwithstanding.”’—Re- 
vised statutes Sec. 914. 

The plea No. 6 as above stated, is in the exact form pre- 
scribed by the Code of Alabama and is without doubt suffi- 
clent.—Code of 1876 of Alabama Sec. 3010. The same form 
is still in force.—Code of 1886 p. 796 (33). 

Section 2979 of the Code of Alabama of 1876, which is now 
section 2665 of the Code of 1886, expressly provides, that 
‘any pleading which conforms substantially to the schedule 
of forms in this Code is sufficient.” And see Poo! vs. Minge 
OO Ala. 100; Munter & Fabor vs. Rogers Ib. 283. Independ- 
ent of the statute however the plea is good at common 


law.—3 Chittys Pleadings p. 1001 and 951. 9th Amer. Ed. 
The grounds of demurrer assigned to this plea are as fol- 
lows: “Ist, That said plea asserts a conclusion of law 


2d, That said plea does not deny that said agreement 
executed by Alfred L Tyler. President. and Samuel Noble, 


Secretary of the Woodstock Iron Company, and that the 
corporate seal thereof was attached thereto. 3d. That 
plea does not deny that Alfred L. Tyler was the President 
and Samuel Noble was the Secretary of the Woodstoc! 

Company at the time of the execution of said agreement 
4th, That it is not alleged in said plea. that the Woodstoct! 
Iron Company, since the execution and delivery of said con- 
tract has not ratified and confirmed the same. Sth, That it 
is not denied by said plea that the Woodstock [ron Com 
pany aiter the execution of said agreement, did not receive 
and accept and ratifv an acceptance of the said agreement 
by the plaintiff as alleged in the complainant. 6th, That 
by said plea it is not denied that said defendant caused its 
corporate seal to be affixed to said agreement. 7th. That by 
said plea it is not dented that the seal attached to said agree- 


ment is the corporate seal ofthe defendant.” ( Record p. 20) 
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cordance with a settled policy to restrain corporations 
within the limits of the powers expressly granted to them. 
The Court says: “In such case the doctrine of estoppel 


ean not be held to apply, without clothing corporations 


with the ability to increase their powers indefinitely by 
sheer usurpation.”—Marions Saving Bank vs. Duncan, 54 
Ala. 473; Chambers vs. Falkner, 65 Ala. 448; Grand Lodge 
of Alabama vs. Waddell, 36 Ala. 318; Ex parte Burnett, 30 
Ala. 461; City Council, etc., vs. Plank Road Co., 31 Ala. 76; 
The City of Eufaula vs. McKnabb, 67 Ala. 588; Central R. 
R. Co. vs. Smith, 76 Ala. 572; State vs. Stebbins, 1 Stewart, 
508. 

In passing upon the power of the plaintiff in error to 
make the contract sued on in this case, it will be necessary 
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the general government and the courts of the States. This 
policy is founded in sound sense, and ought not to be dis- 
regarded.—Ohio Ins. Co. vs. DeKalb, 16 Howard (U.S.), 
431; Cristy vs. Pridgeon, 4 Wallaee (U. S.), 196. 


NON EST FACTUM. 


Piea No. 6, denving the execution of the contract, which 
is the foundation of the suit, is as follows: ‘The defendant 
for further answer to the complaint says that the alleged 
agreement upon which the action is founded, was not exe- 
cuted by defendant or by anv one authorized to bind de- 
fendant in the premises, and defendant causes affidavit to 
be made by its authorized agent, that this plea is true.” 
(Reeord, p. 14). 


It is difficult to conceive upon what principle the court 
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below sustained the demurrer to this plea. By the provis- 
ions of the Revised Statutes of the United States, “the prac- 
tice, pleadings, and forms and modes of proceeding in civil 
‘auses, other than equity and admiralty causes in the cir- 
cuit and district courts, shall conform as near as may be to 
the practice, pleadings and forms and modes of proceeding, 
existing at the time in like causes in courts of record of the 
State within which such circuit or district courts are held, 
any rule of court to the contrary notwithstanding.’—Re- 
vised statutes Sec. 914. 

The plea No. 6 as above stated, is in the exact form pre- 
scribed by the Code of Alabama and is without doubt suffi- 
cient.—Code of 1876 of Alabama Sec. 3010. The same form 
is still in foree.—Code of 1886 p. 796 (33). 

Section 2979 of the Code of Alabama of 1876, which is now 
section 2665 of the Code of 1886, expressly provides, that 
‘any pleading which conforms substantially to the schedule 
of forms in this Code is sufficient.” And see Pool vs. Minge 
50 Ala. 100; Munter & Fabor vs. Rogers Ib. 283. Independ- 
ent of the statute however the plea is good at common | 
law.—3 Chittys Pleadings p. 1001 and 951, 9th Amer. Ed. 

The grounds of demurrer assigned to this plea are as fol- 
lows: “Ist, That said plea asserts a conclusion of law. 
2d, That said plea does not deny that said agreement was 
executed by Alfred L Tyler. President, and Samuel Noble, 
Secretary of the Woodstock Iron Company, and that the 
corporate seal thereof was attached thereto. 3d, That said 
plea does not deny that Alfred L. Tyler was the President 
and Samuel Noble was the Secretary of the Woodstock [ron 
Company at the time of the execution of said agreement. 
4th, That it is not alleged in said plea, that the Woodstock 
Iron Company, since the execution and delivery of said con- 
tract has not ratified and confirmed the same. 5th, That it 
is not denied by said plea that the Woodstock [ron Com- 
pany atter the execution of said agreement, did not receive 
and aceept and ratify an acceptance of the said agreement 
by the plaintiff as alleged in the complainant. 6th, That 
by said plea it is not denied that said defendant caused its 
corporate seal to be affixed tosaid agreement. 7th, That by 
said plea it is not denied that the seal attached to said agree- 
ment is the corporate seal of the defendant.” (Record p. 20). 


[It will be seen upon the reading, that each of the assign- 
ments of demurrer are entirely without merit, if not frivo- 
lous. ‘The demurrer is supposed to adimit the allegations of 
the plea which states distinctly that the alleged agreement 
was not executed by defendant or by any one authorized to bind 
defendant in the premises. So far as the question of ratifica- 
tion attempted to be raised by the demurrer is concerned, 
that is a matter of evidence, and it has never been consid- 
ered necessary or proper to set out in pleading the evidence 
by which it is expected to prove or disprove the plea. 

[It has been argued. that the affidavit to the plea is insuf- 
ficient. The affidavit is as follows: 

State of Alabama, Jefferson County : 

Before me. A. W. MeCullough, Clerk of the Cireuit Court 
of the United States for the Northern District of Alabama, 
personaliv appeared William Noble, agent of the Woodstock 
[ron Company, defendant in the above entitled cause, and 
heing dulv sworn deposes and says that the statements of 
the foregoing pleas are true. 

(Signed ) WILLIAM NOBLE. 

Sworn to and subscribed before me this 6th dav of March, 
A. D. 1885. (Signed ) A. W. McCuntovan, Clerk. 

The affidavit. it is submitted, is sufficient, but if it were 
notit could not avail the defendant on the demurrer, as no 
objection is made tothe plea on that account. Section 3005 
of the Code of Alabama of 1876, which is now section 2690 
of the Code of 1886, is as follows: ‘No demurrer in plead- 
ing ean be allowed but to matter of substanee, which the 
party demurring specifies; and no objection can be taken 
or allowed which is not distinetly stated in the demurrer.” 
This statute has been construed in the following cases: 
Burns vs. Mavor 34 Ala. 485; Helvenstein vs. Higginson 35 
Ala. 259; Robbins vs. Mendenhal Ib. 722: Pomeroy ys. 
State 40 Ala. 63; Ala. & Fla. R. R. Co. vs. Watson 42 Ala. 
79; State vs. Gardner 45 Ala. 47; Donegan vs. Wood 49 Ala. 
242; Courts vs. Happle [b. 254; Eads vs. Murphy 52 Ala. 
520; Daniels vs. Hamilton Tb. 105; Masterson vs. Gibson 56 
Ala. 56; Troy vs. Coleman 58 Ala. 570; Brewer vs. Watson 
65 Ala. 88; M. M R. R. Co. vs. Crewshaw Ib. 567; Grim- 
met vs. Henderson 66 Ala. 521: Williams vs. Bowdin 68 Ala. 
126; Cotton vs. Ruttledge 33 Ala. 110; Henly vs. Bush 3: 
Ala. 636: Elliot vs. Halbrook Tb. 659. 
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OCTOBER TERM, 1888. 


In Error to the Circuit Court of the United States 
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THL WOODSTOCK IRON COMPANY 


VS. 


THE RICHMOND AND DANVILLE EXTEN- 
SION COMPANY. 


Supplemental Brief of John B. Knox, for the Plaintiff 
in Error. 


1. It is argued that the Plaintiff in Error could 
have shown the illegality of the contract under the 
general issue, and that the action of the court in 
sustaining the demurrrer, to the special pleas, inter- 


posing this defense, was at most error without in- 


jury. 


the special pleas, it would 
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The demurrer to the complaint presented distinctly 
this defense (Record, p. 11), and was overruled in 
the court below, (Kecord, p. 14); the action of the 
Court in overruling this demurrer is one of theas 
signments of error here. (Record, p. 22.) 

The allegations of the complaint, 1f susceptible of 
more than one construction, when assailed on de- 
murrer, that construction must be adopted which is 
least favorable to the pleader. See, on this point, 
Jones ys. McPhillips, 77 Ala., 

But we do not coneede that the defense could 
properly have been made under the general issue. 
Section 2988 of the.Code of Alabama of 1876, in 
force when this case was tried, contains this lan- 
guage : 

‘In all suits where the defendant relies on 
a denial of the cause of action, as set forth by the 
he general issue, and in all 
lant must briefly plead 
specially the matter of defense, and may, by leave 
of the Court plead more pleas than one.”’ 


plaintiff, he may plead 1 
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The object and plain meaning of this statute 
would seem to be, to limit some what the scope of 
the plea of the general issue at common law. By 
the express terms of the statute, the defendant is 
confined to a denial of the cause of action as set 
jorth by the plainttf, which is equivalent to the 


general denial under the New York code. The 
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difference in the scope of this plea, and the general 
issue at common law is apparent. The former is 
merely a denial of the particujar facts alleged in 
the complaint, whereas, the latter is supposed to in- 
clude everything which disproves a subsisting legal 


liability. Gould’s Pleading, 304, note 6; 10 
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How. Pr. Rep., 99; S Rern:, 15; 16 Rw Xx. Bee. 


This seems to be the construetion given to the 
statute by the Supreme Court of Alabama. In 
Brewer vs. SLrONG s Bx’ rs., (10 Ala., 965,) the 


Court say : 


‘«¢Where the defendant pleads the general issue, 
he admits for the purposes of the trial, that the 
declaration discloses a good cause of action: and 
when, upon this state of pleadings, the plaintiff 
proves what he has undertaken to do, he is entitled 
to a verdict, although the Court may afterwards 
arrest the judgment for defectiveness of the decla- 
ration.” 


[n Slaughter vs. Doe. &e. Swift et al., (67 Ala., 


498.) this language is used: 


“Our statute has defined the extent to which the 
plea of not guilty can be made available. Its lan- 
cuage is, ‘In all suits where the defendant relies on 
a denial of the cattse of action, as set forth by the 
plaintiff, he may plead the general issue; and in all 
other cases the defendant must briefly plead spe- 
‘ially the matter of defense, and may by leave of 


the Court, plead more pleas than one-’’ 
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In Petiy vs. Dill (53 Ala. 645), the same Court 
say: 

«The plea (the general issue) is a mere gen- 
eral denial of the allegations of the complaint, 
without averring any special matter of defense. 
[t casts on the plaintiff the onus of proving every 
material allegation of the complaint; it dimdfed the 
defence to evidence in disproof of them.’’ 


In Howland vs. Wallace, (81 Ala., 239) this Court 
again say: 


‘‘The case was tried on the single defense of 
the general issue. That plea put in issue the ma- 
terial allegationsof the complaint; and it did no 
more. Any defense, special in its nature, or reach- 
ing beyond such mere denial, the statute requires 
to be specially pleaded.’’ 


If this be the correct construction of the statute, 
it follows that the defense of illegality could not 
properly be made under the general issue as limited 
in Alabama. Of course, if the illegality appeared 
upon the face of the contract, it could have been pre- 
sented by this plea; but, in that case, it could have 
been made as well, and was made, by the demurrer 
to the complaint. The defense was renewed, in 
the pleas in order that the question might be before 
the court 1n every aspect. 

In Afchison, de , Rk. R. Co. vs. Miller, (18 Am. 
& Eng. R. R. Cas. 546 ), the rule is thus stated : 


‘‘Tf, in an action upon a contract, fair and legal 
upon its face, it is claimed by the defendant that 
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the contract is void as being illegal and against 
public policy, such illegality must be pleaded, or it 
will be disregarded by the court in which such ac- 
tion is pending.’’ 


Where the scope of the plea of the general issue 
is limited, as it is in Alabama, Mr. Chitty, and all 
the authorities, hold that the defense of illegality 
must be specially pleaded.—Chitty on Plead., pp. 
507 and 511, 16 Am. Ed; Bradford. vs. Daniel, 65 
Ala., 1388; JMdunter & Faber vs. Linn, 61 Ala., 492; 
Dickson vs. Burk, 6 Ark., 412; Stannard vs. Me- 
Carty, 1 Morris, (Iowa), 124; Houston vs. Wil- 
liams, 3 Blackf. (Ind.), 170; Swié vs. Woodhald, 
116 Mass.. 547; Cummings vs. Barkalow, 4 Keys, 
(N. Y.), 514; 8. C., 1 Abb. App. Dec., 479.; U S. 
vs. Sawyer, 1 Gall, C. C., 87; Chambers vs. James, 
2 Greene, (Iowa), 320; Bradford vs. Tinkham, 6 


Gray, 494; Sibby vs. Downey, 5 Allen, 299. 


3ut even if it were conceded, that the defense of. 
illegality might have been made under the plea 
of the general issue, it does not appear that it was 
made, on the contrary after the court had twice de- 
cided thatthe contract as stated was not illegal, it can- 
not be supposed, that, in the face of these rulings, 
the defendant again interposed the defense, under 
the general issue. Especially is this so, when the 
record fails to show that any further defense was 
made in the case. 

It is manifest, from the record, that the merits of 


the case were considered as having been decided, 
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so far as the lower court is concerned, when the 
demurrers to the complaint were overruled, and the 
demurrers to the pleas of non est factum, ultra vires, 
and illegality were sustained. 

It is settled, in Alabama, and by the decisions of 
thisCourt, that where the court improperly sus- 
tained a demurrer to a special plea, itis error with- 
out injury, when it affirmatively appears that the 
defendant had the benefit of the defense under the 
general issue. -In each of the cases, where this doe- 
trine has been applied, it did affirmatively appear, 
that the defendant had the benefit of the defense 
interposed by the special plea, under the general 1s- 
sue, and the decisions are placed upon that ground. 
Chambers County vs. Clews, 21 W all., oes Mont- 
Jowucer dc: Hufa ula PR. R. Co. vs. Chambers etal. 79 
Ala., 338; Oliver vs. Alabama Life Ins. Co., 82 
Ala.. 417: Pollok VS. Brush Hlectric ASS.. October 


Term, 1888, in manuscript. 


On the other hand, where a demurrer has been im- 
properly sustained to a special plea, the appellate 
court will reverse, unless it affirmatively appears 
that defendant suffered no injury from such erro- 


neous ruling. 


In Pinkston and wife vs. Green and wife (9 Ala., 
23) the Conrt say: 

‘It is further contended, that although the Court 
erred in sustaining the demurrer to these pleas, this 
Court will not reverse, because the defendant could 
have had all the benefit which could have been de- 


ee St, 


~ 


rived from these pleas, under the seventh plea, and 
has, therefore, sustained no injury by the erroneous 
action of the Court. In MeAenzie vs. Jackson, 4 
Ala., 430, a party pleaded a special plea, and the 
general issue. The Court sustained a demurrer to 
the plea, and this Court refused to reverse, because 
the matter of the plea could have been, and was in 
fact, given in evidence under the general issue. In 
Rakes, Admr., vs. Pope, 7 Ala., 161, there was 
also a special plea and the general issue, and a de- 
murrer improperly sustained to the former. This 
Court held, that the special plea amounted to the 


general issue, which being in, it was impossible that 


the action of the Court, if erroneous, could have 
prejudiced the defendants, as the plaintiff was coim- 
pelled to make the same proof to sustain his action 
under the one plea as under the other. In both of 
these cases. it was, .therefore, ¢mpossible that any 
injury could have acerued to the party against whom 
the error was committed, and that must be the state 
of things before this Court can undertake to say 
that an error of the Court below has done the party 
against whom 1t was committed noinjury. In this 
case we cannot say that no injury has accrued trom 
the supression of these pleas.”’ 


In Falls vs. Weisinger (11 Ala. 806), this lan- 


cuage 1s used : 


‘¢[t is, however, contended, for the defendant 
in error that, although the demurrer to the pleas 
should not have been sustained, yet, as the defend- 
ant below might have proved the same fact which 
they set up, under the other pleas, he has not been 
prejudiced by the judgment on demurrer; and 
therefore cannot complain of the decision against 
him. * * Now, although it may be that the plea 
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of performance would have tolerated the admission 
of all the facts alleged in the several pleas, yet, we 
must intend, under the circumstances of the case, 
that the demurrer was sustained, because it was sup- 
posed that the pleas adjudged bad, did not present 
au available defense, and that the court would not 
have admitted evidence of the facts they allege.’’ 

it remains but to add that the judgment is 
reversed and the cause remanded.”’ 

When error is shown, the presumption of injury 
arises, and must be clearly repelied by the record, 
or the judgment will be reversed. In other words, 
the rule is to reverse where error is shown, unless it 
affirmatively appears no injury resulted from the 
error, Leslie vs. Sims, 39 Ala., 1615; Moody vs. 
McCowan, Ib., 586; Foster vs. State, Ib., 229; 
Buford vs. Gould, 35 Ala., 255; Rigby vs. Norwood, 
34 Ala., 129; Maines vs. Raines, 30 Ala., 425; 
Sachett & Shelton vs. McCord, 23 Ala., 851; Long 
vs. Rogers, 17 Ala., 540; Robinson vs. Allen, 16 
Ala., 106; Hagarty vs. Bradford, 9 Ala,, 567; 
Castillo vs. Thompson, Ib., 937; Morrison vs. 
Judge, 14 Ala., 182; Lawson vs. Orear, 7 Ala., 
784 ; Dave vs. State, 22 Ala., 23; Davis vs. State, 
17 Ala., 415. 

Il. The same rules here contended for, apply to 
the rulings of the court upon the other special 
pleas. 

lit. It is further argued that no sufficient excep- 
tion was reserved to the judgment of the court in 


sustaining the demurrer to the plea. 


{y 


it is a sufficient answer to this, that no exception 
is necessary In suchcase. Where the ruling of the 
court appears of record, it is reviewable by writ of 
error, and no exception is necessary. 

In Pelly vs. Dill, (53 Ala-, 644., the court say: 


‘No exception is necessary to such ruling ; it 
uppears of record, otherwise, necessarily, if the ree- 
ord is properly made up, which it is the interest of 
each party and the duty of the court to see done.”’ 


IV. It is argued that, although the Woodstock 
fron Company had no power under its charter to 
make the contract in controversy, that certain acts 
of the legislature, passed subsequently, gave it such 
power. 

Ii examined, it will be seen that these statutes 
expressly confined such powers as are there given to 
corporations organized under the provisions of those 
ucts, and have no effect upon the charter powers of 
the plaintiff in error.—<Acts of Ala. 1875-6, p. 
244, 248; Acts of Ala., 1878-9, p. 67,-9; Acts of 
Ala., 1880-81, p. 40. 


V. In the cases cited by the counsel for defend- 
antinerror, Wilks vs. Georgia Pacific R. R. Co. 
(79 Ala. 180) and Fives vs. M. P. FR. Co., (30 Ala., 
92), the Supreme Court of Alabama did not con- 
sider or pass upon -the questions of public: policy 
involved in contracts to influence the location 
of a railroad. The point was: not raised at all 
in either of the cases. In the Wilks case the 
contract was held to be wltra vires and the. case 
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went off on that point. Besides, a careful ex- 
amination of this case will show that no stipulation 
was made as to the adoption of any particular route, 
but the contract was made to encourage the building 
or extension of the road, and no question of public 
policy was invloved. 

It is not necessary that we should controvert the 
proposition stated by Mr. Greenhood, in his work on 
Publie Policy, and cited by opposing counsel. 

Che same author sustains the principle for which 
we contend in this case, and cites approvingly the 
cases upon which we rely. (See pp.3/g~3zp 

The contract in this case wxs not made with the 
railroad company, but with the construction com- 
pany, who was employed to locate and build the 
road, and made to infiuence the location of the road. 

No case has been cited that sustains such a con- 
tract, and it is believed that nonee can be found. 
The authorities are uniform in condemning such 


contracts, as contrary to publie policy and good 


morals. 
JOHN B. ANOKA, 
Attorney Jor Plaintiff in Errore. 
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The declaration or complaint filed in the court below con- 
tains two counts. The second count sets out the agreement 
which is the foundation of the action and is more specific 
in its.allegations than the first. The only assignment of 
error bringing up the sufficiency of the complaint is upon 
the ruling of the court below in overruling the demurrer 
filed to the complaint as a whole. 

The agreement was made on the 18th day of November, 
1881. It was in the shape of a proposition made by plain- 
tiff in error by its president and secretary and attested by 


its corporate seal. The proposition was accepted by the 


defendant in error: 

By this instrament the Woodstock Company proposed to 
the Extension Company that if it would locate and construct 
or cause to be located and constructed the railroad of the 
Georgia Pacific Railroad Company, ‘or of a new company 
then being formed to be called the Georgia Pacific Railway 
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Company, by way of the town of Anniston, then the Wood- 
stock Company would donate and convey or cause to be do- 
nated and conveyed by good and sufficient deeds, to the 
Extension Company or as it might direct : 

Ist. A right of way over and through all the lands it 
then owned or might thereafter acquire, one hundred feet 
wide on the line of the location outside the corporate limits 
of the town. 

2d. Strips or parcels of land through the town varying 
in width from fifty to an hundred and fifty feet. 

3d. Such additional strips or parcels of land for such 
sidings and spare tracks as might be needed for convenient 
approach to the furnaces and other manufactures and for 
the business of the railroad. 

It was further proposed or agreed in the instrument if 
the road was constructed through the town, the Woodstock 
Company would pay to the Extension Company, or as it 
might direct, the cash sum of thirty thousand dollars to be 
paid, half upon the road’s making connection with one 
named road, and the other half upon its making connection 
with another named road. 

The complaint further averred that at the time this prop- 
osition was made and accepted the Woodstock Company 
was engaged in the business of making and selling pig metal 
and other products from iron ores; that its works were lo- 
eated in the town of Anniston, and that it owned a large 
quantity of valuable property in such town, and that the 
road referred to in said agreement was then in process of 
construction from Atlanta, Georgia, through the State of 
Alabama to Columbus, Mississippi. 

It was further averred that the Extension Company had 
located and constructed the railroad through the town of 
Anniston, and had made the connections specified, and al] 
within the time specified, and had in everything fully ex- 
ecuted its part of the agreement. 

It was then averred that the Woodstock Company had 
partially performed, that it had pursuant to the agreement 
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donated and conveyed to the Georgia Pacific Railway Co., 
at the request by the Extension Company, the several par- 
cels of land mentioned in the agreement, and had paid on 
the cash donation the sum of $6,325.00 in cars furnished the 
railway company on account of said cash payment at the 
request of the Extension Company. . The action was for the 
difference and interest. The demurrer to the complaint 
raises but a single question—whether the agreement set out 
therein is void because of being against public policy. We 
will not discuss the demurrer, as the same question is pre- 
sented by pleas numbered 9, 10 and 11, to which defendant 
in error demurred, and the whole question will be argued 
when we come to discuss the ruling of the court on those 
demurrers. 

The plaintiff in error filed eleven pleas; the first, denied 
the corporate existence of defendant in error; the second, 
was the plea of the general issue; the sixth, was a sworn 
plea denying that the contract sued on was executed by de- 
fendant or by any one authorized to bind defendant in the 
premises ; the third plea set up that the plaintiff in error 
was a corporation organized under the genera] incorporation 
laws of Alabama in 1872, that the object of the corporation, 
as set ont in its declaration, was “the manufacturing of pig 
metal and other produets of iron ore and making sale there- 
of, connecting with said business all such operations as are 
usual and incidental thereto. The plea then averred that the 
company had under its charter no authority to make the 
contract sued on; the Sth, 6th and 7th pleas allege generally 
conclusions of law and not facts, and even had they been 
properly drawn would raise no other questions than those 
raised by the other pleas. The 9th, 10th and lith pleas 
allege in substance, in addition to the facts set up in the 
complaint, that the Extension Company was employed by 
the Railway Company to build the road at a certain sum 
per mile; that the two were distinct corporations ; that 
Jobn W. Johnston, who represented the former company in 
negotiating the contract sued on, was an officer, director 
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and stockholder in that and in the Railway Company ; that 
the town of Anniston was not on the line of the nearest, 
shortest and cheapest route for the road to be built, and 
therefore by making the contract it was agreed to deflect the 
road from the proper route. The 11th plea alleges also 
that Johnston stated to the Woodstock Company that he 
could control the location of the road, and threatened, if it 
would not agree to make the donations set out in the agree- 
ment, that he would have it carried by a rival town within 
three miles of Anniston, and that the agreement to pay the 
money and convey the lands, which it is averred were worth 
twenty thousand dollars, was procured by these threats. 


FIRST. 


The demurrers to the plea setting up that the contract 
was ultra vires, and to those setting up the alleged invalidity 
of the contract because against public policy, are full, and 
raise every question that could be raised against those de- 
fenses. 

It is a sufficient answer to the assignment of errors on 
the rulings of the court below on tne demurrers to the sev- 
eral pleas to say that if there was error, it was error with- 
out injury. The facts alleged inthe pleas setting up the 
invalidity of the contract ; one set because it was ultra 
vires and the other set because it was against public policy, 
went to the inception of the instrument sued on, they in ef- 
fect denied the legal existence of any such contract, for if 
void in its inception it was in law no contract. Any fact 
going to show that a contract sued on never had a legal ex- 
istence might as well be introduced in evidence under the 
plea of the general issue as under a special plea. So with 
the sixth plea, it did not deny that the person whom it was 
averred signed the agreement, did sign it, but simply de- 
nied their authority to do so. This court has expressly de- 
cided that an erroneous ruling in such a case as 1s here pre- 
sented, is no ground for reversal. 


Chambers county vs, Clews, 2! Wall, 317, 
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Pollak vs. Brush Electric Association, October Term, 
1888 in manuscript. See, also, as sustaining the position 
contended for above. | 

Railroad Co. vs. Bank of Ashland, 12 Wall, 226. 

Hanrick vs. Andrews, 9 Porter 9. 

Pitman vs. Kintner, 5 Blackford, 250. 

Rodgers vs. Brazeale, 34 Ala. on p 515. 

Craig v. Missouri, 4 Pet. 410. 

Mason v. Elred, 6 Wat231. = _-&€ 

Ins. Co. v. Harris, 97 U. S. 331. 


SECOND. 


But we respectfully insist that the contract set out in the 
complaint was not witra vires, and for two reasons : 

Ist. The plaintiff in error was a corporation formed for 
the purpose of making and selling products of iron ore. 
By the contract sued on it did not undertake to carry on 
any other business ; it was not contemplated by the con- 
tract that the company should own.and operate a railroad ; 
it is not its object to extend or increase the powers beyond 
those given by the charter, butit is apparent that 
ject and purpose of the contract was to obtain the construc- 
tion of a railroad to the town of Anniston where the fur- 
naces of plaintiff in error were located and thereby to ob- 
tain greater facilities for transporting the material to be 
used in manufacturing their products and in conveying such 
products to the markets of the world. We cannot believe 
that the narrow views of the powers of corporations in- 
sisted on in the brief’ of counsel for plaintiff in error will 
be sustained by any court ; certainly we think we can say 
that they are not sustained by law writers or courts that 
have heretofore spoken on the question. Here *s a corpo- 
ration organized to make pig metal and tose:i. The court 
must judicially know that to carry on the business, it is 
necessary to transport to the furnaces large quantities of 


| 
i 
the ob- 


ore, rock, coal and other articles used in making e*xek~met-_ 


al and that to sell the product it is necessary to get it to 


reel 
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the markets of the world. To say that such a cor- 
poration has not the power to contract for a means of trans- 
portation would be in many instances to deny 1t the power 
of carrying on its business. We concede that a contract by 
which a corporation, with the powers belonging to this one, 
might undertake to own and operate a railroad might be 
ultra vires, but that is a very different thing from a con- 
tract, by which it obtains increased transportation facili- 
ties, betters its situation in respect to one of the essentials 
for the successful conduct of its business, for it 1s apparent 
that nothing would more greatly tend to increase the prof- 
its of such a business than obtaining the benefits of com- 
petition in transportation. In Alabama Gold Life Insu- 
rance Co. vs. The Central, &e., Association, 54 Alabama, 77, 
in speaking of the powers of corporations generally, the 
Court says: “It must not be understood, however, that the 
charter,* * * must expressly confer the power of making 
contracts. As we have said, the capacity to contract is 
an incidental corporate power,and if the lawis* * * si- 
lent as to the contracts into which a corporation may enter, 
it has the power to make all such as are necessary and prop- 
er to enable it to accomplish the purposes of its creation.” 

And in the same case the Court, referring to the same 
general law under which the plaintiff in error was organ- 
ized, say: 

“This is the theory on which the general statutes for the 
“organization of private corporations proceed, for though 
“the powers of such corporations are enumerated, that of 
making contracts is not included, but it is left to implica- 
“tion from the powers mentioned and the character and 
‘purposes of the corporation.” 

So Mr. Pierce,in his work on Railroads, uses this lan- 
guage. 

“The power of corporations in respect to contracts and 
“business dealings, extends not merely to those which are 
“absolutely essential or indispensable to the performance 
“of the specified acts authorized by its charter, but as 
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“well to those, which not being prohibited by statute or 
“public policy are designed and may be useful to promote 
“the main enterprise. The choice of means which are rea- 
Neashwepia promotive of the main purpose is with the corpo- 

“ration, and where different methods stand this test, judi- 
“eiel tribunals will not revise its discretion by holding that 
“the one chosen was not indispensable and another might 
“have been more wisely taken.” so -9 79> 

So in Green’s Brice’s Ulira Vires 89, it is said “corporators 
“may transact in addition to their main undertaking, all 
“such subordinate and connected matters as are, if not es- 
“sential, at least very convenient to the due prosecution of 
“the former ;” and again, “they are in a manner necessita- 
“ted to engage in business, which is not within the mere let- 
“ter of their constitution.” 

Upon these principies it has been held that a corporation 
created for the purpose of mining and transporting coal, had 
the power to purchase a steamboat to convey the coal to 
market. 

Calloway, M. & M. Co. vs. Clark, 32 Mo. 305. 

That one created for the purpose of raising and smelting 
lead ore was authorized to enter into a contract providing 
means for transporting the smelted ores to market. 

Mars vs. Averell, 10 N. Y. 455. 


Here we say there was no effort to engage in another 
business, only a contract by which increased facilities were 
given to the corporation by providing a means of trans- 
porting the raw material to its works and its products to 
the markets. The que-tion here is not one of abuse of 
powers by the officers of a corporation, but one as to the 
right to exercise the power at all. Lt may seem unwarran- 
ted extravagance.to spend so much money in procuring the 
additional transportation facilities, that would depend upon 
the extent of the business of the company, of which the 
pleadings tell us nothing, but such a contract would uot be 
void if the power exists to make any contract of the cbar- 
acter. It might be an abuse, but not a usurpation of pow- 


er, and courts have no power as said above to “revise 1is — 
(the corporation’s) discretion by holding that the contract 
made was not indispensable and another course might have 
been more wisely taken.’ The rule is also well settled 
‘that corpora tions are bound by contracts duly entered into 
“by their directors, for purposes which they have treated 
“as within the objects of their acts and which cannot be 
“clearly shown not to fall within them.” 

Shrewsbury &c., Ry. Co. vs. North Western &e., Ry. Co., 
6 H. L. Ca., 113, 124 

Green’s Brice’s Ultra Vires, p. 38 and n. a. 

Watt’s Appeal, 78 Penn. St. 370, 292. 

1 Waterman on Corporativas 598-600. 

Whitman Gold Mining &e., Co. vs. Baker, 3d Nevada-386. 

1 Morawetz on Corporations, $ 362-4. 

Bank vs. Flour Co. 41 Ohio St., 552. 

Bradley vs. Ballard, 55 Ll. 418. 

The Madison &e. Co., vs. Watertown &e. Co. 5 Wis. 173. 

Wheeler vs. R. R. Co. 31 California, 46. 

South Wales Ry. Co. vs. Redmond 10 C. 3. N.S. 674. 

Hill vs. Nisbet, 100 Ind. 341. 

Ellis vs. Howe Maciire Co., 9 Daly, 78. 

1 Morawetz on Corporations, § 320. 


Clarke v. Im. Gas Co., 4 B. & Ad. 315. 


2d. Whatever may have been the powers of such corpo- 
rations at the time plaintiff in error was organized, we re- 
spectfully submit that under the laws of Alabama at the 
time this contract was made such corporations were ex- 
pressly authorized to enter into such a contract. The theo- 
ry upon which the refusal ofcourts to enforce contracts ultra 
vires is based, rests upon the idea, that it is against public 
policy to permit corporations to usurp to themselves pow- 
ers not given by the sovereign, being organized to do cer- 
tain things, they should not be permitted to do others. 
It is perfectly clear that at the time the contract here in- 
volved was entered into, corporations organized for mining 
and manufacturing here, expressly authorized to build and 


—— 
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Operate railroads. In 1876 the general laws authorizing the 
formation of corporations for miuing and manufacturing 
were revised, and by section 15 of the act they were express- 
ly authorized to construct and operate a railroad for their 
own uses and purposes to and from their works or place 
of business to connect with some navigable stream or with 
some existing railroad, = = * not to exceed ten. 
miles in length.” 

Pamphlet Acts 1875-6, p 244, 248. 

This act was amended in some particulars in 1879, and in 
1881 it was further amended by increasing the length to 
which such a road might be operated by such corporations 
to twenty miles. These acts give to the corporations for 
the purpose of constructing such roads the right to con- 
demn land, and the amendments struck out the limitations 
contained in the original act, limiting the power to build— 
only for the uses and purposes of the corporation. 

Pamphlet Acts of 1878-9 p. 67-8 

Pamphlet Acts of 1880-81 p. 40. 


So far from its being against the policy of the State to 
permit mining and manufacturing corporations to engage 
in the business of owning and operating railroads, we find 
its declared policy was the reverse, as shown by its legis- 
lation. It is true that the first act says that corporations 
organized under its provisions shall have these powers, but 
there is no reason why it should be held that corporations 
organized under the general laws of the State prior to the 
passage of that act would be violating the policy of the 
State by doing that which the corporations organized un- 
der the revised general laws were expressly authorized to 
do. Having the power to build and operate a railroad of 
its own, to and from its works the corporation would be 
authorized to make a contract whereby it agreed to pay a 
sum of money to another for bringing a railroad by its works. 

Green Bay &e. R. R. Co., vs. Union &e., Co., 107 U.S. 98. 

Shawmut Bank. vs. P. & M. R. R. Co., 31 Vt. 491. 
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But even.if the contract was ullra vires, having been fully 
executed by the defendant in error and partially by the 
plaintiff in error, the latter was estopped from setting up 
the defeuse after receiving all of the benefits arising from 
the contract. Especially should that be soin a case like 
the one at bar. Here the work was done and could not be 
undone. It was impossible to put the defendant in error in 
the position it occupied before it had performed its part of 
the agreement, and it would be most inequitable aud unjust 
to permit the plaintiff in error, after getting the benefit of 
the contract in the increased facilities it obtained for getting 
its products to market and for supplying its furnaces with 
material to work upon, to repudiate that contract through 
which it had obtained these great benefits. Whatever may 
be the rule declared by the courts of Alabama, this court 
and the courts of tbe other States of the Union have, al- 
most without exception, held that in such a case the parties 
are estopped from setting up the defense. In the case of 
the State Board of Agriculture v. the Citizens’ Street Rail- 
way Co., 47 Ind. 407, the identical question here presented 
was before the Supreme Court of Indiana. The plaintiff 
was a corporation under whose control the State fairs were 
held. It owned grounds near a terminus of the street rail- 
road owned and operated by defendant. Defendant had no 
power under its charter, except to own and operate a street 
railroad. It madea contract by which, as an inducement to 
get plaintiff to hold its fairs on the grounds near its termi- 
nus, it agreed to pay it asum of money, one thousand dol- 
lars. The suit was brought to collect this sum of money, 
and defendant pleaded that under its charter it had no au- 
thority to make such a contract, but the court held that the 
plaintiff, having fully performed its part of the contract, de- 
fendant was estopped from denying its power to make the 
contract. This case has been expressly approved by this 
court in the case of Hitchcock v. Galveston, 96 U. S. 341. 

The Whitney Arms Co. v. Barlow et al, 63 N. Y. 62, was a 
suit brought to collect a claim for “railroad locks” sold by 
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the plaintiff to the corporation whom defendants repre- 
sented. The Court of Appeals of New York held that the 
making and vending of such locks was not within the pur- 
poses for which the plaintiff was chartered, nor was it 1vel- 
dental to any power which it was authorized to exercise, 
but it further held that the contract having been fully exe- 
cuted by the plaintiff, defendant was estopped from setting 
up the defense. The authorities sustaining this view are 
numerous and meet the approval of the best text writers, 
and in no court is the doctrine more stronely declared than 
in this. The sovereign alone can - object. 

Thomas v. Railroad Co., 101 U.S. on p. 85-6. 

National Bank v. Matthews, 98 U.S. 621. 

Rider Raft Co. v. Roach, 97 N. Y. 378. 

C. & A. R’y Co. v. Derkes, 103 Ind. 520. 

Ward v. Johnson, 95 Ill. 215. 

Darst v. Gale, 83 Ill. 136. | 

Oil Creek, &c., R. R. Co. v. Penn. Trans. Co., 83 Penn. 
St. 160. 

C. & A. R. R. Co. v. May’s Landing R. R. Co., 48 N. J. 
L. 530. 

Wright v. Pipe Line, 101 Penn. St. 204. 

Memphis & L. R. R. Co. v. Daw, 19 Fed. R. 388. 

Bissell v. Mich. So., &., BR. R. Co. 22 N. Y. 258. 

Parish v. Wheeler, Ib. 494. 

Sturgeon v. Board of Com., 65 Ind. 302. 

Green’s Brice’s Ultra Vires, p. 729, note a. 

2 Morawetz on Corporations, § 689-696. 


The pleas contain no averment that the contract was made 
without the consent of the stockholders, nor is there any 
pretense that the direeters were unauthorized to sign the 
particular contract. The defense is that the corporation 
was not authorized to enter into the contract even though 
all interested consented thereto. We insist the act would 
not be void in such a case, though it might be witra vires. 

The defense is one that courts do not and should not fa- 
vor. Kven the English courts have often questioned the 
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policy and morality of permitting it to be interposed. It 
has been called by one of the English judges an “indecent” 
defense, by another a “dishonest” defense, and Lord St. 
Leonard iv Hawkes v. Eastern Counties R. R. Co., 5 H. L. 
Cases, 331, said, ‘The safety of men in their daily contracts 
“requires that this doctrine of wfra vires should be con- 
“fined within narrow bounds.’ 

We again repeat that this is not a case of a corporation 
undertaking to engage in a business not authorized by its 
charter. A corporation may, with the consent of its stock- 
holders, and it is not denied in this case, that such consent 
was given; on the contrary, the partial execution of the con- 
tract which is alleged in the complaint and not denied by 
the pleas, would indicate that they did consent, might give 
away all of its property, and such gift must be good against 
every one except its creditors. We must not lose sight of 
the fact that upon these pleas, all inferences being against 
the pleader, we must presume this contract was made with 
the approval of all shareholders. If the stockbolders as- 
sented to the act they could not even charge the directors 
with a misappropriation of the funds, a fortiori they cannot, 
after a third party has carried out in good faith his part of 
the contract, renudiate the liability of the corporation 
thereon. 

Sheldon v. Eickemeyer, &c., Co., 90 N. Y. 607. 

Stewart v. Erie, &c., Trans. Co., |7 Minn. 372. 

Watt’s Appeal, 78 Penn. St. 370. 

2 Morawetz on Coi., § 625. 

Railroad Co. v. Howard, 


t 
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Wall. 392. 


Counsel for plaintiff in error in his brief filed in this case 
concedes that the weight of authority sustains the position 
taken by us as to the estoppel against setting’ up the de- 
fense of u/tra vires in such a case, but says in passing upon 
the power of plaintiffin error to make the particular con- 
tract this court will have to construe tha statutes under 
which the corporation was created. We concede it. In de- 
termining whether any corporation has or has not the pow- 
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er to doa particular act, the statute creating it must be 
looked to, but it by no means follows that because that is 
the case that a statute has tobe construed in determining 
the effect of that act, or whether under certain given cir- 
cumstances the corporation is or is not estopped from set- 
ting up the defense that it was ultra vires. 

We look to the statutes of Alabama to determine wheth- 
er this contract was within the powers of the corporation. 
Concede that we decide that it was not, what then? The 
next thing for decision is whatis the effect where the plain- 
tiff has fully executed its part of the contract. When we 
come to determine this we are not guided by any statute ; 
there is no statute on the subject. Itis true that the Su- 
preme Court of Alabama have in several cases held that 
such a contract was void and that the party contracting 

ras not estopped from pleading its invalidity, although the 
corporation had fully performed its part of the contract, 
but these decisions are not based upon any siatute, the 
construction of no statute was involved in them, but they 
are,based upon what that court holds to be the general 
principle of the common law governing such cases. Every 
case cited on the brief of counsel is based on the common 
law and not on any statute. As said above, we look to the 
statute to determine the powers, but not the effect of ex- 
ceeding them. Then, this being the case, this Court is 
not bound by the decisions of the Supreme Court of Ala- 
bama on this point, for as it has said, “It is only decisions 
upon local questions,” those “which are peculiar to the sev- 
“eral states, or adjudications upon the meaning of the con- 
“stitution or statutes of a state which the Federal Courts 
“adopt as rules for their own judgment.” 

Olcott vs. The Supervisors, 16 Wall. 678. 

In Oates vs. National Bank, 100 U. S. 239, two questions 
were involved—Ist, Whether the paper suedon was com- 
mercial paper ; and 2d, if so, was the plaintiff who had tak- 
en collateral seceurity for a pre-existing debt, a bona 
fide purchaser. In determining the first question this 
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court recognized that as the statute -declared what should 
and what should not be commercial paper in determining 
that question, it was bound by the decisions of the State 
Court, but iu determining the other question, it being a mat- 
ter of general law, it was not bound by those decisions, 
and considering the weight of authority against the rule 
as declared by the Alabama Court, it decided directly con- 
trary to that rale. That this court will not be bound by 
the decisions of the State Courts on questions of general 
law is now well settled. 

Russell vs. Southard, 12 Howard, on p. 147-8. 

Neves vs. Scott, 13 Howard, 268. 

Boyce vs. Tabb, 18 Wall, 546. 

Burgess vs. Seligman, 107 U.S. 20. 


THIRD. 


It is next insisted that the contract sued on is against 
public policy and therefore void. The grounds of this con- 
tention are two-fold. 

Ist. Because it is a contract to pay 
money aud donate its property in consideration of 
built by a certain — place. 

2d. Because the defendant in error was undera contract 
to build the road of the Georgia Pacific Railway Co. ata 
stated price per mile and could not contract for a consid- 
eration to be received by it to build the road by any other 
than the shortest and most direct route, especially since 
Johnston, who signed the contract for it and was an officer 
aud director of the corporation, was also an officer and di- 
rector of the Railway Company. 

Ist. If this contract to locate the road on a particular 
route violates pablic policy, it must be the public policy of 
the State of Alabama, for it certainly offends no rule of the 
public policy of the general government. To determine 
whether it offends the pubhe policy of the State, we must 
look to its decisions and statutes ifthere are any. It seems 
to be the idea of counsel for plaintiff in error that the pub- 
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lic policy of the State would forbid a railroad company be- 
ing influenced to locate its route by a money consideration. 
The general incorporation Jaws of the State under which 
the Georgia Pacific R’y Co. was organized, left the compa- 
ny absolutely free to select its route. In the declaration 
for a charter the deelarants were only required to state 
“The terminal and sueh other points along the line of the 
proposed railroad as they may deem proper.” 

Code of 1876, $1821. 

This certainly leaves the corporation fi 
intermediate location. 

The Supreme Court of this State have 
tained contracts by which persons agreed t 
donate property in consideration of the loc: 
road ona particular route. 

Rives v. M. P. R. Co., 30 Ala. 92. 

Wilks vs. Georgia Pacific Railway ‘'o., 79 Ala. 180. 

The fact is the principle contended for by counsel for 
plaintiff in error is Cireetly opposed to the policy that has 
prevailed generally in this country. The laws authorizing 
towns and counties to subscribe to railroads which have 
been so generally of foree throughout the country, all pro- 
vided that the subscriptions might be conditional on the 
roads being located to or through «a certain place. The 
true rule on this subject is the one declared by Mr. Green- 
hood in his excellent work on Public Policy ; on page 321, 
that author says : 

“The manner in which the majority of the railroads of 
the country have been built is, in all probability, familar 
to every one. Men in subscribing to railroads do so out of 
self-interest. The conditions imposed are made with ref- 
erence to the enhamcement of the value of their own prop- 
erty, or to their personal convenience. Railroads, on the 
other hand, are in one sense public enterprises ; the corpo- 
rations constructing them are public agents, becoming, by 
the exercise of the right of eminent domain, trustees of 
the public convenience, and obliged to regard that element 
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lic policy of the State would forbid a railroad company be- 
ing influenced to locate its route by a money consideration. 
The general incorporation Jaws of the State under which 
the Georgia Pacific R’y Co. was organized, left the compa- 
ny absolutely free to select its route. In the declaration 
for a charter the declarants were only required to state 
“The terminal and such other points along the line of the 
proposed railroad as they may deem proper.” 

Code of 1876, $1821. 

This certainly leaves the corporation free to select its 
intermediate location. ee ee : 

The Supreme Court of this State have +epeated}* sus- Cian 
tained contracts by which persons agreed to pay money or 
donate property in consideration of the location of thetail- —~ 
road ona particular route. 

Rives v. M. P. R. Co., 30 Ala. 92. 

Wilks vs. Georgia Pacific Railway “o., 79 Ala. 180. 

The fact is the principle contended for by counsel for 
plaintiff in error is Cireetly opposed to the policy that has 
prevailed generally in this country. The laws authorizing 
towns and counties to subscribe to railroads which have 
been so generally of force throughout the country, all pro- 
vided that the subscriptions might be conditional on the 
roads being located to or through a certain place. The 
true rule on this subject is the one declared by Mr. Green- 
hood in his excellent work on Public Policy ; on page 321, : 
that author says : 

“The manner in which the majority of the railroads of 
the country have been built is, in all probability, familiar 
to every one. Men in subscribing to railroads do so out of 
self-interest. The conditions imposed are made with ref- 
erence to the enhancement of the value of their own prop- 
erty, or to their personal convenience. Railroads, on the 
other hand, are in one sense public enterprises ; the corpo- 


rations constructing them are public agents, becoming, by 
the exercise of the right of eminent domain, trustees of 
the public convenience, and obliged to regard that element 
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to a high degree in the investment of their capital. It is 
true such investment is voluntary. They are not often cir- 
ecumsceribed in the limits of such investment, in the matter 
of territory, and when not so limited, they may go where 
they will. But, being given their rights for public purpos- 
es, public benefit must be the “pole star” of their aims. 
It cannot be said that a subscription to a railroad corpora- 
tion, conditioned on the location of its route in a_ particu- 
lar section or direction, has any tendency to influence the 
corporation to disregard the public convenience ; for it 
goes to a place to obtain traffic, and no public policy re- 
quires it to select the nearest route it may find. If it does 
prejudice the public, it is a matter of easy proof. And if 
such proof can be furnished, any contract of subscriptiou 
will fall. But in the absence of such proof, prima facie 
anv subscription to a railroad corporation, conditional up- 
on its building its line in a particular route, or through a 
particular town or county, is valid.” 

And on page 323 the same author in speaking of a case 
in which a company for a money consideration had chang- 
ed its route says: “They have the right to locate their 
line where they will and take advantage of such right to 
obtain such promises.” See also as sustaining the text 
above quoted: 

Cedar Rapids & St. P. R. Co. vs. Spofford, 41 Lowa, 292. 

MeClure vs. Mo. River &e., R. R. Co. 9 Kansas 373. 

»% & A. Ry. Co. vs. Derkes 103, Ind. 520. 

Spartanburg & Un. R. R. Co. v. DeGraffenried 12 Rich., 
L. 675. 

MeMillan vs. M. & L. RB. R. Co., 15 B, Monroe 218. 

Rhey vs. E. & S. Plank Road Co. 27 Penn. St. 261. 

Jewett vs. L. & N, M. R. R. Co. 10 Ind. 539. 

Martin vs. P. & G. R. R. Co. 8 Fla. 370. 

Taggart vs. Western Md. R. R. Co. 24 Md. 563, 581-2. 

Des Moines Valley R. R. Co. vs. Graff, 27 towa, 99. 

First National Bank, vs. Hurford, 29 Iowa. 579. 

Detroit &e;, R. R. Co vs. Starnes. 38 Mich. 698. 


lp 
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B. & B. BR. BR. vs. brewer, 67 Me. 295. 

Cumberland Nalley R. R. Co. vs, Baab. 2 Am. Ry. Cases 
187. 

Int. & G N. R. BR. Co. vs. Dawson, 62 Tex. 260. 

Chapman vs. R. R. Co., 6 Ohio, St. 120. 

Pixley vs. Gould, 13 Brad, 565. 

2 Wood Ry. Law, §267. 


2d. The second ground upon which it is insisted the con- 
tract is void is because the defendant in error was employed 
by the Railway Company to construct its track at a fixed 
sum per mile, one of its directors. being also a director in 
the railway company; therefore it could not contract to in- 
crease the number of miles of road to be built and receive a 
consideration therefor. This is a defense interposed, not by 
the Railway Company, who was dcirauded if any one was, 
but by the third party with whom the contract was made, 
and who has received ali the benefits accruing from a full 
performance of its provisions ‘by the Extension Company, 
and now seeks to repudiate its burdens upon the ground 
thet the Railway Company, who has not complained, might 
have been wronged by it. The pleas filed by which this de- 
fense is interposed do not deny the allegations of the com- 
plaint; they admit them. The complaint shows that this 
third party, which it is supposed may have been defrauded 
by this contract, had received and accepted all the benefits 
accruing from a partial performance of the contract on the 
part of the plaintiffin error. It is alleged in the complaint 
that it had received deeds to all the lands agreed to be con- 
veyed ; the pleas confess this, and allege that the lands were 
worth twenty thousand dollars; it is also alleged in the 
complaint and confessed by the pleas, that it had received 
on the cash donation cars of the value of over six thousand 
dollars; and these things are alleged to have been conveyed 
and paid to the Railway Company at the request and:by the 
direction of the Extension Company. We say these allega- 
tions are confessed by plaintiff in error; this 1s clearly so. 
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The pleas profess to answer the whole complaint ; they con- 
tain no word of denial of these allegations, and while they 
set up matters which really traverse the complaint to the 
extent that they deny the existence of a legal contract, yet 
they are pleaded in the form of a confession and avoidance, 
admitting all the allegations of the complaint but setting up 
these other imatters to show that the instrument sued on 
never had any legal validity ; they make a special issue de- 
volving upon plaintiff, if they are sufficient in law, ta en- 
title him to recover, only the necessity of proving the one 
fact denied. 

Gould’s Pleading, Chap. IT, sec, 40. 

Toland v. Sprague, 12 Peters, 335-6. 


Phillips v. Harris, 3 J. J. Mar. 122. 


Then the case may be briefly stated thus: a corporation 
is formed for the purpose of building a railroad; it may 
lawfully contract with a person, in consideration of money 
and lands to be given it, to locate its road by and through 
a particular place and upon the completion of the work may 
enforce that contract. Instead of constructing the road 
itself, it lets out its location and construction to another 
corporation, and that other corporation, with its full knowl- 
edge and consent, does make the contract, which it could 
lawfully have made, and upon the pertormance of the con- 
tract, a part of the consideration and the only part received 
at all, is received by the railway company. We must con- 
fess that we are at a loss to understand how the third per- 
son, who agreed to pay the money in consideration of the 
particular location of the road, can claim that the contract 
cannot be enforced because it was a breach of the duty 
which the company constructing the road owed to the com- 
pany for whom they were building it. Such a contract can 
not be said to be against public policy unless we put it upon 
the ground that a contract to locate a railroad by a particu- 
lar place in consideration of money or other thing of value, 
is against public policy. That proposition, we have seen, is 
against the overwhelming weight of authority, and is cer- 
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tainly not the law of Alabama, where this contract was 
made. . Then, if there is any illegality attached to this con- 
tract it must be because the Extension Company, while act- 
ing 1n a fiduciary character for the railway company, com- 
mitted a breach of trust by contracting so as to increase the 
liability of the latter company for a consideration to be re- 
ceived by the former. We do not understand the law to be 
that such a contract as this is void; at most it is merely 
voidable at the option of the party wronged, and if done 
with that party’s knowledge and consent it could not be 
avoided even by it, a fortio i it cannot be avoided if the 
cestur que trust participates in the benefits accruing from it. 
From all that appears from the pleading the donation may 
have gone as a part payment for building the road. There 
is certainly no presumption of law that a fraud has been 
committed. A party relying upon fraud to vitiate a con- 
tract must allege facts showing it, and must further exclude 
the inferences of honest ptirpose which the law always 
draws. The distinction between cases of this character and 
those that offend public policy is very great, though some 
courts do not seem to have recognized it. Professor Pome- 
roy, in his Equity Jurisprudence, draws the distinction very 
clearly; in a note to section 964 he says: 

“Thus contracts illegal because opposed to statute or to 
“public policy or to good morals, cannot be ratified, be- 

suse the ratification itself would be equally opposed to 
“st. ‘ute, good morals or public policy. Contracts obtained 
“by actual fraud, by undue influence, by breach of fiduciary 
“duty and the like may be confirmed, because the parties 
“alone are concerned, the state or society has no special 
“interest, as it-Hes-in those opposed to statute, public pol- 


“Sey or good morals.”’ 


Here the rules for distinguishing the cases are clearly 
laid down and the distinction may well be illustrated by 
the case at bar. If the contract is void, because it offends 
public policy, it is incapable of having validity given it by 
anything that might be done. The Railway Company had 
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a perfect right to make such a contract itself. Suppose 
defendant-in error had transferred its claim to that compa- 
ny and it had sued on it, could payment have been avoided 
on the ground that the thing which itself could have law- 
fully done, was rendered illegal when done by its contrac- 
tor, with its knowledge and consent? ‘The proposition it 
seems to us, furnishes its own auswer. ‘Lhe contract was 
at most merely voidable, and under the facts shown by the 
pleading, not even that—at the election of the Railway Com- 
pany, or it might have come in and claimed the benefit of 
it, even if voidable at its election, it is not at the iustanee of 
the third party. 

Twin-Lick Oil Co. v. Marbury, 91 U. S., 587. 

Thomas v. Brownsville, &c. BR. BR. 109 U. S. 522. 


Pneumatic Gas Co. v. Berry, 113 U.S. 322. 


The fact that Johnstot; was a director in each of the 
companies does not change the rule. It is not pretended 
that he received any other benefit from the contract than 
that which might accrue to him as a stockholder in com- 
mon with the other stockholders. The cases cited and re- 
ferred to by counsel for plaintiff in error and which he 
seems to think applicable to this case rest altogether upon 
a principle not in the least analogous to avy arising.in this 
case. In each of those cases that are at all supported, e1- 
ther upon reason or by authority, the contract sought to be 
enforced, was one in which an officer of a railroad company, 
in consideration of a reward to be paid to him personally, 
agreed to cause the location of the road to a certain point. 
In such a case there was aclear sale of one’s influence and 
power in the trust matter---for his private gain. Here a 
company is employed with full power to locate and con- 
struct a road ; with the consent of its employer it agrees to 
take a certain route, in coasideration of which a third party 
to be benefitted by the change agrees to convey certain 
lands, and pay certain moneys as the company might di- 
rect. From the pleadings it. appears that so far as it had 
directed when the suit was brought, the benefits had all 
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gone to the employer, and it may be that the employer is 
entitled to all of the benefits of the contract, can claim the 
money, but that cannot make the contract to pay the mon- 
ey void. The part of the contract to which the Railway 
Company might have objected was that part which under- 
took to carry the road off of the direct line, it did not 
elect to avoid that part of the contract, but ratified it ; and 
it would not be administering law, but upholding dishon- 
esty to permit the third party after receiving all the ben- 
efits of the contract to refuse to abide by it on the ground 
that it was a wrong uponaparty who did not complain of 
it. There is no pretense of any actual fraud, no facts al- 
leged from which it could be inferred. 

Union P. R. R. Co. vs. Credit Mobilier, 135 Mass. 367. 

Alexander v. Williams, 14 Mo., App. 13. 

Kitchen v. St. L. R. &e. Co., 69 Mo. 224. 

Ashurst’s Appeal, 60 Pa., St. 291. 

European d&c., R. KR. Co., v. Poor, 59 Me. 277. 


The Court also sustained the demurrers to the plea of 
non est factum. Weconcede that the plea is in the form 
prescribed by the Code, and that the statute declares that 
any pleading conforming substantially to those forms is 
sufficient. The forms of declaration prescribed by the 
Code are for actions on written instruments, notes or bonds, 
wherein the only allegation is that defendant originally 
made or executed the instrument, the denial of the plea is 
that defendant or any one authorized by him did sign the 
particular paper sued on, itamounts to nothing more. If 
the complaint in this case had only alleged the original 
execution of the instrument, the plea might have been good, 
but the complaint goes further, it alleges clear and distinct 
acts of ratification that would make the contract the contract 
of the corporation, although the parties signing if had no 
authority whatever to do so. On the denial of the execu- 
tion of a paper by a corporation, there are two distinct is- 
sues of fact. Ist. Did the parties who are alleged to have 
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signed the paper do so?. 2d. Were they authorized by the 
corporation to sign its name? Now here was a complaint 
alleging that Alfred Tyler and Samuel Noble, as Presi- 
dent and Secretary of the defendant corporation had 
signed a certain paper and had caused its seal tobe at- 
tached thereto, and also that it had been done by the au- 
thority of the corporation. But the complaint did not 
stop there, it went further and alleged a number of acts 
done under the instrument by the corporation, any one of 
which would have made the instrument binding upon it, 
even though in the first instance, it had been signed with- 
out its authority. When it comes to answer thiscomplaint, 
defendant answers only a part of it. It does not deny that 
Tyler and Noble signed the paper. It doesnot deny the acts 
of ratification, but simply denies, that at the time, the par- 
ties did sign it, they were authorized to do so. The 
plea amounts to nothing more, the only allegation that 
that means anything in it is the one alleging that the agree- 
ment was not executed by any one authorized to bind the 
corporation; of course it could not execute any instru- 
ment unless it did so by some one authorized to bind it. 
Suppose the complaint had not alleged the acts of ratifi- 
cation and the plea had been filed, would not a replication 
setting up the act of ratification haye been a good reply to 
the plea ? We think clearly so, and if so, the facts being 
alleged in the complaint, a plea was not good which did 
not answer the whole camplaint by denying those facts. 

Smalley v. Anderson, 2 T. B. Mon. 56. 

Logan v. Maulder, 1 Ark. 313. 

Goodrich v. Reynolds, 31 Ill. 490. 


‘But we submit that the plea is insufficient in such a case 
even had there been no allegations of acts of ratification. 
The statute does not say that a plea in such a form shall in 
all cases be sufficient ; it merely furnishes a form and pro- 
vides that it should be substantially followed. What is suf- 
ficient must depend upon:the circumstances of each case. 
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As we said above there are issues arising on such a plea 
filed by a corporation that do not arise when it is interposed 
by an individual. Take this plea, for instance, what does 
it deny? Does it deny that Tyler and Noble signed the in- 
strument, or that they were authorized by the corporation 
to do so? Which of these issues was defendant in error to 
meet? The plea gives no indication. Then we insist that 
such a plea is not sufficient in a suit on a written instru- 
ment alleged to have been executed by a corporation; it 
does not inform the opposite party what he must meet. 


The plea should have been stricken from the file. The 
Alabama statute does not prescribe the form of the affidavit, 
therefore in determining its sufficiency we are governed by 
the principles of the common law. It should have shown 
that Noble—the affiant— was authorized by the corporation 
to make it, and also that the facts contained in it were true 
in substance and as matter of fact. With such an affidavit 
there would have been some reason for holding that the plea 
denied the acts of ratification alleged in the complaint, but 
there is none without it. Every fact in the plea may be 
true and yet the defendant be bound by the contract. It 
matters not how strong the proof might be of a subsequent 
ratification of the act of the officer, if they had no authority 
to sigu the paper in the first instance there could be no con- 
viction for perjury based upon it. This, to our minds, is 
conclusive of the insufficiency of the plea, as well as affi- 
davit. 

1 Archibald’s Nisi Prius, mar. p. 108. 

Ex parte Bank of Monroe, 7 Hill, 177. 

Bangs v. McIntosh, 23 Barb. 601. 

People v. Sutherland, 81 N. Y. 7. 

Steinback v. Teen, 27 Cal. 299. 

State v. Board of Com., 5 Nevada, 320. 


The record shows that plaintiff in error reserved no ex- 
ceptions to the rulings of the Court on the demurrers to 
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the first set of pleas, but asked for and obtained leave to 
file additional pleas. On the next hearing the demurrer to 
this plea of non est factum was heard with the demurrers 
to the other pleas. The judgment was upon each sepa; 
rately, but no exception was reserved to each separates-but 
only one general exception tothe ruling asa whole. This we 
submit is too general, if any of the pleas were insufficient. 
‘H. C. TompxKIns, 
Attorney for Defendant in Error. 
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Much confusion exists in the law books as to the meaning 
of the term wlira vires, growing out of its indiscriminate use 
by law writers and courts to denote several distinct classes 
of contracts. Contracts have keen declared to be ultra vires: 

1. When they transcend the powers conferred by law upon 
the entire corporation, acts which the stockholders even by 
unanimous consent cannot do or make valid. 

2. When the thing contracted to be done cannot be done 
unless sanctioned by all the stockholders. 

3. When the act contracted to be done is one which the 
executive part of the corporation is not authorized to do 
without the consent of the stockholders, and— 

4. Acts are also said to be u/tra vires when they cannot 
be done for the purpose for which they are contracted to be 
done, though they may be done for another purpose. 

Green’s Brice’s Ultra Vires, 33-5. 
Miners’ Ditch Co. vs. Zellerbach, 37 Cal., 543, 578. 
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Contracts not falling within the first class cannot be said 
to be void under any circumstances. The most that can be 
said against them is that they are voidable at the election of 
the stockholders by an action seasonably commenced to re- 
strain their performance. In Green’s Brice’s Ultra Vires, 
p. 35, 1t is said: “‘ Now, it is manifest that any body of 
men, whetner associated casually or by some stronger union, 
can bind themselves by positively participating and agreeing 
to any legal transaction. It isallowable to goa step further, 
and say, when this association takes the form of a corpora- 
tion, the members can, by the concurrence of one and all in 
a given act, which, though not absolutely ultra vires of the 
corporation, is nevertheless not binding on it, render such 
act binding not merely on themselves, but on the corpora- 
tion.’”’ 

Public policy may forbid a corporation from obtaining a 
charter to engage in one character of business and then en- 
gaging in another business, but the money and property of 
a purely private corporation belongs to the shareholders after 
the payment of its debts, and it can and does offend no rule 
.of public policy if the stockholders sell that property or give 
away that money. <A majority, it is true, could not give it 
away without the consent of the minority, but the objection 
of the minority must be taken in the proper manner and at 
the proper time. 

Bissell vs. Mich. 8S. & R. Co., 22 N. Y., 258, 268. 
M. & P. Line vs. Wagener, 71 Ala., 581. 


Such a contract as the one here entered cannot be said in any 
sense to be the exercise of a corporate power. It is a dispo- 
sition of a portion of its property, but it is a disposition of it 
for no unlawful purpose ; the building of railroads being in 
itself lawful, it was lawful for the plaintiff in error to give a 
part or even all of its property for that purpose—that ts, it 
was lawful so far as the public was concerned. If it preju- 
diced the interest of the stockholders that was a matter be- 


3 
tween them and their officers who made the donation and 
with which the public-had no concern. ‘To call such an act 
void would be directly contrary to all principles of law and 
justice. The Code of Alabama, under which plaintiff in error 
was incorporated, declared, it is true, that corporations could 
not exercise any powers except those given by that Code and 
those necessary to the exercise of the power thus given, but 
that does not make acts void which may be done beyond the 
powers thus given. 
2 Morawetz on Corporation, § 658. 
, 

But among the powers expressly given to corporations 
organized under the particular general law was ‘‘ ‘To make 
by-laws, not inconsistent with any existing law, for the 
transfer of its stock, the management of its property, or the 
regulation of its affairs.’’ This authority is very broad. It 
expressly confers upon the corporation the power to do any- 
thing in the regulation and management of its business 
which 1. not forbidden by ‘‘ existing laws.’’ Laws existing 
when? Why clearly when the act of regulation or manage- 
mentis performed. It was not the intention to tie corpora- 
tions down to those acts which were not forbidden at the time 
the charter was obtained, but to permit them to regulate and 
manage their business as it was permissible for similar cor- 
porations to manage and regulate their business under the 
laws as they should exist at the time the regulation is adopted. 
This construction makes the law reasouable. There could 
be no reason for the Legislature wishing to deny to a cor- 
poration created under one general law the same powers it 
should afterwards determine could be safely entrusted to cor- 
porations created for the same purpose under a new general 
law. 
Contracts are illegal and void at common law where they 
‘are, first, immoral, or, second, contrary to public policy. 
The first class is well-defined and clearly does not include 
contracts of the character here under consideration. 


4 


Contracts controvening public policy are divided into 
numerous classes. Among these classes are those in re- 
straint of trade, those prejudicial to and clearly affecting the 
public revenues, those for or respecting the sale or transfer of 
public appointments, those preventing or impeding the course 
of public justice, and those agreeing to pay persons having 
imposed upon them a public duty in consideration of the 
discharge of that duty in a particular way. It is under this 
last-named class of contracts that it is sought to bring the 
contract under consideration. ‘Those cases that give color to 
this position are all based upon the theory that the officers 
of a railroad in the location of its line have a public duty to 
discharge, and therefore cannot contract to receive a consid- 
eration to themselves for discharging that duty in a particu- 
lar way. If this doctrine is sound, which is doubtful. as it 
is based upon the assumption that a railroad company in the 
location of its track should be controlled by the public inter- 
est and not private gain, it certainly has no application un- 
less the consideration moves directly to the officer personally, 
unless there is some element of frand in his accepting the 
remuneration. No indirect benefit to such officer can be 
sufficient. 


It is clear from the authorities cited in the former brief for 
Defendant in Error that the decided weight of authority sus- 
tains the proposition that it is lawful to contract with a rail- 
road company to pay it money or donate it land in consider- 
ation of its location by or through a particular place. If an 
indirect benefit to those making such acontract would vitiate 
it no such contract could be sustained in any case. A rail- 
road company like all other corporations must act through 
and by its directors in making any contract and as they are 
always stockholders in the corporation of course they are in- 
directly benefited by such donations of money or land. Every 
director of a railroad company which makes such a contract 


is benefited thereby in the same munner that Johnston 1s 


D 

benefited by the contract involved in this suit, no more or 
less. Every director, who in behalf of his railroad company 
procures for it such a donation is benefited in the proportion 
that his stock bears to the entire stock. Here Johnston 1s 
benefited in the proportion that his stock in the railroad or con- 
struction company, whichever gets the benefit of the dona- 
tion, bears to the entire stock of the company. It seems 
then to follow clearly that the fact that Johnston was a 
director in both companies cannot have any bearing upon the 
question under consideration. It dogg got bring the case 
within the rule declared by the ee cited by counsel 
for plaintjff in erro#, beca they are based upon the fact 
that the benefit accrued m a officer directly and individu- 
ally, not to the company, except those cases which deny the 
power of the company itself to make such a contract. Then 
the case is reduced to this: A company has a contract to locate 
and build arailroad for Bcompany. B company can lawfully 
make a contract to carry its line by a particular place in con- 
sideration of a donation of asum.of money toit. A company 
with its knowledge and consent, this is not denied and is 
therefore to be presumed, does make such a contract. Js 
that contract void? If so, upon what principle? What 
rule of public policy declares a contract which would be valid 
if made by the railroad company void if made by the con- 
struction company with its knowledge and consent, and at 
least partially for the benefit of the railroad company. It 
seems logically and clearly to follow that this defense was 
insufficient in law. 

2 Chitty on Contracts, 982. 

2 Addison on Contracts, 1135. 

Railroad vs. Ralston, 41 Ohio St., 573. 

serryman; vs. Trustees, 15 Bush (Ky.), 755. 

Stowell vs. Stowell, 45 Mich., 364. 


The sworn plea only put in issue the authority of the 
officers signing the contract, which was under seal, to 


originally execute the same. It cannot by any construction 
of the language used be held to bea denial of the acts of 
ratification averred in the complaint. Everything averred 
in the plea might have been true and yet the contract have 
been binding upon the plaintiff in error. 

1 Chitty on Pleading, 511, 514. 

McNeish vs. Stewart, 7 Cowen, 474. 

Cooper vs. Watson, 10 Wend, 202. 


% 


2 Morawetz on Corporations, § 618. 
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IDA RALSTON VS. GEORGE B. TURPIN, &C., ET AL. 1 


1 UNITED STATES OF AMERICA, 
Western Division, Southern District of Georgia, 


At a stated term of the circuit court of the United States of 
America for the a division of the southern district of Georgia, 
held in the United States court-rooms, in the city of Macon, in and 
for the said division and district, on Monday,the fourth (4th) day of 
May, in the year of our Lord one thousand eight hundred and 
eighty- -five—present, the Honorable Emory Speer, judge for the 
southern district of Georgia, presiding—the following proceedings, 
amongst others, were had, to wit: 


Bill to Cancel Deeds, &« 


IpA Ratston, Complainant, 
and >In Equity. 
GrorGE B. Turprn, Trustee, e¢ al., Defendants. 


Be it remembered that heretofore, to wit, on the seventh (7th) day 

of August, A. D. 1883, came the said complainant, by Lanier & An- 

derson, her solicitors, and filed her bill in equity against said 

2 defendants; which said bill is in the words and figures fol- 
lowing, to wit: 


Hill. 


UNITED STATES OF AMERICA, 
Southern District of Georgia, Western Division : 


Fifth Cireuit Court of the United States. 


To the honorable the judges of the fifth circuit coutt of the United 
States for the said southern district of Georgia & western divis- 
ion: , 

Mrs. Ida Ralston, who avers that she is a citizen and resident of 
the city, county, and State of New York, brings this her bill of com- 
plaint against George B.Turpin, as trustee for his children, William 
C. Turpin, Frank M. Turpin, George R. Turpin, & Walter H. Tur- 
pin, and against the said William C. Turpin, Frank M. Turpin, 
George Rh. ringre and Walter H. Turpin, all of whom are citizens 
and residents of the county of Bibb, in the State of Georgia, in the 
said western division of the said southern district of Georgia; and 
thereupon your oratrix complains and says that she is the widow of 
James A. Rals ston, who départed this life on the fourth day of July, 
in the year eighteen hundred and eighty-three, who was at the 
time of his death, although dyi ing in the State of New Jersey, a citi- 
zen and resident of the State of New York, she having been law- 
fully married to him at New York city, county and State of New 
York, on the 8d day of January, 18580. She states that said James 

A. Ralston died without leaving any child or children, but 

5) leaving a will, in which he bequeathed to complainant all the 

property of every description of which he should die seized 
1—368 
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and possessed after the payment of his just debts & funeral expenses, 
&c. Said will was executed in the city, county, and State of New 
York before three witnesses, all of whom reside there or in said 
State, and has not yet been probated, so far as complainant knows 
or believes. The said George Bb. Turpin and one Thomas L. Mas- 
senberg, both citizens and residents of the said county of Bibb and 
the said State of Georgia, are named in said will as the executors 
thereof, and it is the purpose of the said George Bb. Turpin, as com- 
plainant is reliably informed, to insist upon his right to qualify as 
one of the executors of said will, notwithst: nding the facts herein- 
after to be stated. In truth this complainant has already been cited 
to appear before the court of ordinary of said county of Bibb at the 
instance, as she is advised, of the said Turpin and Massenberg, to 
attend the probate of said willand has been ordered to produce s said 
will in said court for that purpose. 

This complainant states that on or about the ay of Decem- 
ber, in the year 1864, the father of the said James A. Ralston, who 
was also named James A. Ralston (and who will hereinafter be re- 
ferred to as James A. Ralston, Senior), died in the said county of 
Bibb and State of Georgia, leaving an estate, mostly of realty, which 
was appraised in february, 1865, at about three hundred and eighteen 
thousand dollars. In what currency said valuation was made com- 

plainant is not informed, but said estate consisted, amongst 
| other things, of a very valuable dwelling-house and lot and 
a number ¢ f valuable stores & business “houses, all located in 
the city of Macon, in the said county of Bibb, and from the best in- 
formation complainant has been able to obtain she believes and so 
charges that the estate and property so left by the said James A. 


Ralston, Senior, was worth in United States currency at the time of 


his death between two hundred thousand and three hundred thou- 
sand dollars. When the saia James A. Ralston, Senior, died he left 
as his heirs-at-law (having died intestate) his widow, Mrs. Aurelia 
L. Ralston, and three children, all of whom were then minors, to 
wit, Henry G., David, and James A. Ralston. The said Henry G. 
died on or about the 380th day of March, 1865, and the said David 
died on or about the — day of April, 1866, both of them dying with- 
out having married and without leaving any child or children. 
The said Mrs. Aurelia L. Ralston and the said James A. Ralston, 
Junior, thereby became entitled to the whole estate left by the said 
James A. Ralston, Senior, they having inherited equally the shares 
of the said Henry G. and David Ralston, deceased. 

At the September term, 1867, of the court of ordinary of said Bibb 
county the said George b. ‘Turpin was appointed guardian of the 
said James A. Ralston, Junior, who was then still a minor, being 
about seventeen years of age, and who had selected in writing the 
said Turpin to fill that office. Mrs. Aurelia L. Ralston, in the 
month of February, in the year 1867, intermarried with Dr. Nathan 
Bozeman, they having prior to said marriage and in contemplation 

thereof entered into a marriage contract, by which it was 
5 stipulated that all the property of which the said Mrs. Aurelia 
L. was seized and possessed in her own right as one of the 


}— gee 
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heirs and distributees of her former husband and of her said two de- 
ceased children should remain and continue her separate estate, and 
should be subject to disposition by her by will. Subsequently, to 
wit, on or about the — day of March, in the year 1870, the said 
Mrs. Aurelia L. Bozeman made and executed a will, in which she 
gave her son, James A. Ralston, Junior, a valuable portion of her 
estate, naming the said George B. Turpin and two other persons as 
executors. In the year 1873 the said Mrs. Bozeman died, and her 
said will was admitted to probate in the court of ordinary of the 
said county of Bibb on or about the 6th day of October, in the year 
1873, when the said George B. Turpin alone qualified as and be- 
came the sole executor thereof. Complainant is not advised as to 
the time when the estate of the said James A. Ralston, Senior, was 
divided between his said widow and her husband and the said 
James A. Ralston, Junior. The said Turpin continued to act as the 
guardian of the said James A. Ralston, Junior, until on or about 
the — day of ,187-, he having the management of the prop- 
erty of the said James A., Junior, during that time as such guardian. 

Complainant is advised and believes and so charges that even be- 
fore the said Turpin was selected and appointed guardian of the said 


- James A. Ralston, Junior, he had become intimately friendly with 


him, and soon thereafter acquired considerable influence over 
6 him. The said Turpin also shortly thereafter ingratiated 

himself, as complainant is informed and believes, in the favor 
and eonfidence of the said mother of the said James A., Junior, and 
was appointed as one of the executors of her will, as already stated. 
The confidential relations as thus established between the said 
Turpin and the said James A., Junior, enabled the said ‘Turpin, as 
the complainant is advised and believes, to strengthen the influence 
which he had already acquired over the said James A., Junior, who, 
being young and inexperienced in business matters and having 
little capacity or inclination for matters of business, and giving him- 
self up to a life of ease and dissipation, was easily influenced, so far 
as the management and disposition of property was concerned, by 
the said Turpin, who professed unusual interest in and great friend- 
ship for him, and in whom the said James A., Junior, had almost 
unbounded confidence. When the said Turpin ceased to manage 
the property thus acquired by the said James A., Junior, as his 
guardian and as executor of his mother’s will he continued to man- 
age the same as the business agent and trusted friend of the said 
James A., Junior, as complainant is advised and believes, until in 
connection with J. Munroe Ogden, under the firm name of Turpin 
& Ogden, they being real estate agents doing business in the city of 
Macon, in the said county of Bibb, said Turpin continuing to main- 
tain, as complainant is informed and believes, the same personal 
and confidential relations towards the said James A., Junior, as he 
had theretofore done. The said Turpin & Ogden have for many years 

past and up to the time of the death of the said James A., Junior, 
7 had the entire management of his property and financial 

affairs, renting out said property and collecting the rents 
thereof from year to year, and receiving large commissions for doing 
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so. The said James A., Junior, had for many years prior to his 
death lead an extravagant and dissipated life, being for almost all 
the time under the influence of intoxicating liquors, and giving 
little or no attention to his business matters and trusting the same 
entirely to the management of the said Turpin & Ogden. The 
said Turpin especially had a peculiar influence over him, induced 
by the former’s constant protestation of his friendly interest in and 
regard for him and that he was devoted to his interest and welfare. 
Some years prior to the death of the said James A., Junior, the said 
Turpin, taking advantage of his influence over the said James A., 
Junior, growing out of the confidential and business relations afore- 
said, commenced etforts to induce the said James A., Junior, to make 
some provision out of his said estate for the said Turpin’s children 
at the death of the said James A., Junior, and on or about the — 
day of ,iIn the year 1880, the said Turpin went from Macon, 
Georgia, to the “ North,” where the said James A.. Junior, then was, 
and personally solicited the said James A., Junior, to make a deed 
of gift for the benefit of the said Turpin’s children to the property 
hereinafter described, which then constituted, as complainant is 1n- 
formed and believes, the most valuable portion of the said James A. 
Junior’s remaining property, his estate having before that time been 

largely reduced by his wasteful, extravagant, and dissipated 
8 habits and by the heavy expense attending the management 

of his said property. Complainant and her said husband 
were then sojourning at Stamford, in the State of Connecticut, to 
which place the said Turpin came, and, in a conversation which he 
sought with the said James A., Junior, in her presence, he stated to 
the said James A. that he had frequently promised to do something 
for his, the said Turpin’s, children at his, the said James A.’s, death, 
and that then was as good a time as any to do it. Hestated further 
that the property he wanted said James A. to convey to his children 
was not worth as much as the other property still belonging to the 
said James A.,and that if he would make a deed of gift of said prop- 
erty as he, thesaid Turpin, desired it would still leave ample prop- 
erty for the comfortable support of his, the said James A.’s, widow 
after his death. The said Turpin brought with him a deed already 
prepared, which he exhibited to the said James A. & to complainant. 
The said James A., being thus importuned and being in a declining 
state of health, his constitution being already greatly weakened by 
dissipation, and being apparently ready to do anything which the 
said ‘Turpin would ask, readily consented to sign the said deed of 
sift. Complainant, being then greatly under the influence of the 
said Turpin herself, and being willing to do almost anything to con- 
ciliate and gratify him, as well as indisposed to oppose her said hus- 
band in anything he might be disposed to do for one whom she 
then supposed had been a long and devoted friend of her husband 

and on whose good will & friendship her said husband so 
9 implicitly relied, consented to unite with her said husband in 

making whatever relinquishment of her rights in the prem- 
ises that said Turpin might desire. The said Turpin desiring said 
deed to be witnessed by a commissioner for the State of Georgia, 


| } 
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proposed that he would remain and take care of the house in which 
she and her said husband were then sojourning, and that the said 
James A. and complainant should go with said J. Munroe Ogden, 
the business partner of the said Turpin as aforesaid, who also was 
then at Stamford, to the town of Bridgeport, in said State of Con- 
necticut, to seek such commissioner for Georgia. ‘This was done, 
but, no commissioner for the State of Georgia being found out Bridge- 
port, the said James A. and complainant, accompanied by the said 
‘Turpin, subsequently went to the city of New York, where the said 
deed of gift so before prepared and brought to Stamford by the said 
‘Turpin was executed by the said James A., and a relinquishment 
of dower, &c., was executed by complainant. Said deed of gift, a 
copy of which is hereto attached, marked Exhibit “ A,” with prayer 
for the usual leave of reference as part hereof, conveyed to the said 
Turpin, in trust for his children therein named, the following prop- 
erty, to wit: All of those lots or parcels of land situate in the city 
of Macon, in the said county and State of Georgia, and known as 
the Ralston Hall Theatre building, situate on the corner of Third & 
Cherry streets, in said city, together with the lots on Cherry street, 
and numbered as follows: No. eighty-two (82), occupied by Johnson 
& Harris; No. eighty-six (86), occupied by Felix Corput; No. eighty- 
eight (88), occupied by J. M. Christian; No. ninety (90), oc- 
10 cupied by M. L. Grace, & No. eighty-four (84), then vacant, 
and further as more fully described in said deed to which 
‘reference is here made. | 
In the early part of the following year, 1881, the said Turpin 
forwarded by mail from Macon, Georgia, to said James A., who was 
still either in New York or Connecticut, another deed of gift for sub- 
stantially the same property, with request that the same be executed 
by the said James A. and complainant, as before, stating that there 
was some informality in the former one. At about that time Mrs. 
Laura Smith, an aunt of the said James A., Junior, was at Macon, 
Georgia, and the said Turpin, in his correspondence with the said 
James A., at or about the time of so forwarding the said second deed 
of gift, mentioned that the said Mrs. Smith was then in Macon, but 
stated in substance that he had not found out the exact object of her 
visit, but was trying to do so. In point of fact the said Mrs. Smith 
was then taking steps to recover, by suit or otherwise, a claim for a 
large amount of money against the estate of the said James A. 
Ralston, Senior, which, if recovered, would have to be paid out of 
the property held by the said James A. Ralston, Junior, and that 
held by Dr. C. M. Bozeman, derived from the estate of his de- 
ceased wife, Aurelia L. Complainant has reason to believe from 
information since obtained that the said Turpin knew the object of 
the said Mrs. Smith’s presence in Macon, Ga., when he forwarded said 
second deed of gift to the said James A., Junior, for execution as 
aforesaid, but with-eld what information he had as to the said 
11 Mrs. Smith’s purpose until after said second deed of gift was 
executed and returned to him. Not long thereafter the said 
Turpin, having informed the said James, A., Junior, of the said Mrs. 
Smith’s said claim, advised the said James A., Junior, to compromise 
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he same, and the latter, always ready to do what the said Turpint 
advised, consented to said compromise and authorized the said 
Turpin to negotiate with the said Mrs. Smith forthat purpose. The 
said Turpin did thereafter make a compromise of said claim with 
the said Mrs. Smith, by which the said James A., Junior, agreed to 
pay her ten thousand dollars as his part, a small part of which was 
in cash and the remainder in deferred p&yments, and also to con- 
vey to her two stores at his death which were in Macon, Ga., reserv- 
ing the right that the two stores might be redeemed after his death 
by the payment of { en thousand dollars to the said Mrs. Smith. 
Such was the compromise in substance, as complainant is advised, 
wlich the said Turpin made with the said Mrs. Smith after he had 
procured the execution of said second deed of gift as aforesaid, which 
was signed by the said James A., Junior, w ith the relinquishment of 
dower, &c., by complainant under the same influences which brought 
about the execution of the first deed of gift. In fact, the said James 
A., Junior, and complainant, having alres idy made the first deed as 
aforesaid. executed the second almost as a matter of course, regard- 
ing it merely as the correction of some informality in the first. A 
copy of said second deed of gift, with relinquishment, &c., as 
12 part hereof, is attached hereto with prayer for the usual leave 
of reference. Neither of said deeds of gift was based on any 
valuable consideration. The said Turpin and the said Turpin and 
Ogden had been fully compensated for all the services they or either 
of them had rendered to the said James A., Junior, in the manage- 
ment of his property or otherwise. The said compromise with the 
said Mrs. Smith fixed a heavy incumbrance on the remaining prop- 
erty of the said James A. Ralston, Jr., and if the said Turpin’s chil- 
dren are permitted to hold the property covered by said deeds of 
gift there will be comparatively little left for complainant, the widow 
& sole legatee of said James A., Junior, and under the laws of Georgia 
his sole heir-at-law, after the payment of the debts of complainant’s 
said deceased husband and the expenses of administering his estate. 
Both said deeds of gift as executed as aforesaid were so drawn as to 
take effect at the death of the said James A. Ralston, Jr., thereby 
conveying to the said Turpin, in trust for his children named in said 
second deed of gift (one of said children named in said first deed 
having died before the execution of the record), the said property 
therein described absolutely and in fee simple after the death of the 
said James A., Junior, subject to encumbrances then resting on said 
property mentioned therein. Complainant states that twenty-five 
hundred dollars of the five thousand dollars due to Wm. Henry 
Ross, trustee, named in the mortgage incumbrance specified in said 
deed was paid by the said James A., Junior, before his death, or 
rather by said Turpin out of money belonging to said James A., 
Junior. 
13 The property of the estate of said James A. Ralston, Jr., 
left by him at his death, apart from that embraced, in said 
deed of gift, is not worth, from the best information complainant 
can obtain, more than six thousand dollars. This estimate does not 
include the two stores deeded as aforesaid to Mrs. Laura R. Smith, 
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to take effect at the death of the said James A., Junior, and which 
will require ten thousand dollars ($10,000) to redeem. Whether 
said two stores are worth more than ten thousand dollars complain- 
ant is not advised. Complainant does not know and cannot state 
how much the indebtedness of said James A. Junior’s estate amounts 
to, but from the best information she has on the subject the property 
left by him, apart from that embraced in said deed of gift, is more 
than sufficient to pay said indebtedness and the necessary expenses 
of administering his estate. Complainant is advised and believes 
that under the laws of the State of Georgia the title to all real prop- 
erty of a deceased person situate in said State vests directly in his 
heir or heirs at law, and that she, under the laws of said State, is the 
only heir-at-law of the said James A. Ralston, Jr., deceased. 

She further states that she is advised and believes that, whether 
the will of the said James A. Ralston, Jr., is probated ard admitted 
to record in the State of New York or in the State of Georgia, the 
said Turpin is entitled, if he complies with the law of the State where 
it is probated, to qualify as one of the executors of said will or as the 
sole executor if the said Massenberg shall decline to qualify, and he 
having procured said deed of gift to be made as aforesaid, and his 

said children named in said second deed of gift being the 
14 beneficiaries thereof, complainant has no doubt he will de- 

cline to institute any proceeding for the cancellation of any 
deeds of gift or for the recovery of the property conveyed thereby to 
him as trustee for his children, aad complainant has reason to be- 
lieve that he is insisting on his right to qualify as one of the ex- 
ecutors of said will for the purpose of throwing obstacles in the way 
of bringing any suit in favor of the legal representative or represent- 
atives of the said James A. Ralston, Junior, deceased, one of com- 
plainant’s attorneys having at her instance called on himand stated 
to him that she did not wish him to qualify as one of said executors 
and he having replied, as she is informed and believes, that he in- 
tended to qualify whether she desired it or not. Besides, complain- 
ant respectfully suggests that the said Turpin, in view of his rela- 
tions as aforesaid to the matters aforesaid, would: not be a proper 
person, even if he were willing to bring suit for the recovery of said 
property: against himself as trustee and against lis said children. 
Krom the best information complainant can obtain the property em- 
braced in said deeds of gift is reasonably worth forty thousand dol- 
lars, if not more, and from three to four thousand dollars as gross 
rental. 

All which actings and doings on the part of the said defendant 
are contrary to equity and good conscience and tend to the manifest 
wrong & injury of complainant; and forasmuch as complainant 

has no adequate remedy ina court of law and can only have 
15 adequate relief in a court of equity, where such matters are 

properly cognizable and relievable, to the end, therefore, 
that the said defendant, George B. Turpin, as trustee for his children, 
William C. Turpin, Frank M. Turpin, George Rh. Turpin, and Walter 
H. Turpin (the last three being, as complainant is advised, under 
the age of twenty-one years), may, if they can, show why complain- 
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ant, your orairix, should not have the relief hereby prayed—that is 
to say, that they, the said defendants, be decreed to deliver up to be 
cancelled the said two deeds of gift made by the said James A. Ral- 
ston, Jr., to the said George B. Turpin in trust for his said children, 
and relinquishment of dower , &e., thereto attached, signed by your 
oratrix, being the deeds hereinbefore described, and copies of which 
are attached to tiiis bill of complaint, and that said defendant be 
also decreed to account to and with your oratrix for the gross rents 
of the property described in said deeds of gift from the death of said 
James A. Ralstou, Jr., deceased, to the date of said decree, and to 
pay to your oratrix the value of said property for rents for and dur- 
ing said period, and that it be further decreed that said deeds of 
gift be cancelled, and that your oratrix do recover of the said de- 
fendants all the property described in said deeds of gift and be 
vested with the title thereto absolutely and in fee simple and as if 
said deeds of gift and relinquishments had never been made or exe- 
cuted, and that your oratrix may have such further or ‘other relief 
in the premises as the nature of the circumstances of this case may 

require and to this honorable court shall seem meet— 
16 May it please your honors, your oratrix expressly waiving 

all discovery from each and all the said defendants, to grant 
unto your oratrix a writ.of subpoena of the United States of America, 
issuing out of and under the seal of this honorable court, directed 
to the said George B. Turpin, as trustee for his children, William C. 
Turpin, Frank M. Turpin, George R. Turpin, and W alter H. Tur- 
pin, and to the said William C. “T urpin, Frank M. Turpin, George 
R. Turpin, and Walter H. Turpin, defendants, and each of them,on 
a day certain or eg to be named and under a certain penalty, to 
appear & be at this honorable court, then and there to answer all 
and singular the premises, and to st tand to, perform, and abide such 
further order, direction, & decree as may be made: against them ; and 
your oratrix, as in duty bound, will ever pray, ce. 

LANIER & ANDERSON, 
Complainant's Solicitors. 


STATE OF GEORGIA, County of Bibb: 


On this 7th day of August, 1883, Mrs. Ida Ralston, the complain- 
ant in the foregoing bill, appears before me, a notary public in the 
said county and State (the subscriber), and makes oath that the sev- 
eral facts, matters, and things set forth in the foregoing bill of com- 
plaint are true as therein stat ed, to the best of her knowledge, in- 


formation, & belief. 
IDA RALSTON. 
Sworn to & subscribed before me this 7th day of Aug., 1883. 


W. W. WRIGLEY, 
Notary Public, Bibb Co., Ga. 
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STATE OF New York, County of New York: 

This indenture, made the twenty-eighth day of August, in the 
year one thousand eight hundred and eighty, between James A. 
Ralston, of the county ‘of Fairfield and State of Connecticut, of the 
first part, and George Bb. Turpin, trustee for his children, William 
C. Turpin, Frank M. Turpin, George R. Turpin, Lizzie Turpin, and 
Walter H. Turpin, of the county of Bibb and State of Georgia, of 
the second part, witnesseth : That the said party of the first part, 
for and in consideration of the sum of five dollars (and other valu- 
able consideration), lawful money of the United States, to him in 
hand paid by the s “aid party of the second part at or before the en- 
sealing & delivery of these presents, the receipt whereof is hereby 
acknowledged, and the said party of the second part, his successors, 
administrators, and executors, forever released and discharged from 
the same, by these presents hath granted, bargained, sold, aliened, 
remised, released, conveyed, & confirmed, and by these presents doth 
grant, bargain, sell, alien, remise, release, convey, and confirm, unto 
the said party of the second part and to lis successors and assigns 
forever all of those lots or parcels of land situate, lying, and being 
in the city of Macon, county of Bibb, and State of Georgia, and 

known as the Ralston Hall Theatre building, situated at the 
18 corner of Third and Cherry streets, in said city, together with 
the lots on Cherry street, and numbered as follows: No. 
se (82), occupied by Johnson & Harris; No. eighty-six (86), 
occupied by Felix Corput; No. eighty-eight (88), occupied by J. M. 
W. Christian; No. ninety (90), oceupied by William F. Grace, and 
No. eighty-four (84), being now vacant, the property hereby con- 
veyed being all the property on said Cherry street, beginning at and 
including the lot on which the store now occupied by said William 
I’. Grace is located, running on Cherry street, thence along said 
Third street to the first store adjoining said Ralston Hall, on Third 
street. The property hereby conveyed is, sold with the condition 
that so long as the said James A. Ralston shall live he is to receive 
the annual. rents, issues, and profits of said property, less such ex- 
pense as may be incurred in the collection of the same and amounts 
that shall be paid for taxes, repairs, and insurance; and so soon as 
the said James A. Ralston shall die, then the title to said property 
shall vest absolutely and in fee simple in said George b. Turpin, 
trustee aforesaid, and his successors, together with all and singular 
the tenements, hereditaments, and appurtenances thereunto belong- 
ing or in anywise appeftaining, and the reversion and reversions, 
remainder and remainders, rents, issues, and profits thereof, and all 
the estate, right, title, interest in said property, possession, claim, 
and demand whatsoever, as well in law as in equity, of the 
19 said party of the first part of, in, and to the same and every 
part and parcel thereof : 

To have and to hold the above granted, bargained, and described 
premises, with the appurtenances, unto the said party of the second 
part, his successors and assigns, to their own proper use, benefit, and 
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behoof forever. This deed, so far as the property now occupied by 
William F. Grace is concerned, is subject to a mortgage made by 
James A. Ralston to William H. Ross for five thousand dollars; 
and the said James A. Ralston, for his heirs, executors, and admin- 
istrators, doth covenant, grant, and agree to and with the said party 
of the second part, his successors and assigns, that the said James 
A. Ralston is at the time of the sealing and delivery of these pres- 
ents lawfully seized in his own name and right of a good, absolute, 
and indefezsible estate of inheritance in fee simple of and in all and 
singular the above granted and described premises, with the ap- 
purtenances thereunto appertaining and belonging, and has good 
right, full power, and lawful authority to grant, bargain, and sell 
and convey the same in * manner aforesaid, and that the said party 
of the second part, his successors and assigns, shall and may at all 
times hereafter peaceably and quietly have, hold, use, occupy, pos- 
sess, and enjoy every part and parcel thereof, with the appurtenances, 
without any let, suit, trouble, molestation, eviction, or disturbance 
of the said party of the first part, his heirs or assigns, or of any other 

person or persons lawfully claiming or to claim the same, 
20 and that the same are now free, clear, discharged, and unen- 

cumbered of and from all former and other grants, titles, 
estates, judgments, taxes, assessments, and encumbrances of what 
nature or kind soever, except as hereinbefore expressed ; and also 
that the said party of the first part, and for his heirs and all and 
every person or persons whomsoever lawfully or equitably deriving 
any estate, right, title, or interest of, in, or to the hereinbefore-granted 
premises by, from, under, or in trust for them, shall and will, at any 
time or times hereafter, upon the reasonable request and at the 
proper costs and charges in the law of the said party of the second 
part, his successors and assigns, make, do, and execute, or cause to 
be made, done, and executed, all and every such further and other 
lawful and reasonable acts, conveyances, and assurances in the law 
for the better and more effectual vesting and confirming the prem- 
ises hereby granted or so intended to be in and to the said party of 
the second part, his successors and assigns, forever as by the said 
party of the second part, bis successors or assigns or their counsel 
learned in the law, shall be reasonably advised or required; and 
the said James A. Ralston, for himself and his heirs, the above-de- 
scribed and hereby granted and released premises and every part 
and parcel thereof, with the appurtenances, unto the said party of 
the second part, his successors and assigns, against the said party of 

the first part and his heirs and against all and every 
21 person or persons whomsoever lawfully claiming or to claim 

the same shall and will warrant and by these presents forever 
defend. 

In witness whereof the said party of the first part has hereunto set 
his hand and seal the day and year first above written. 
JAMES A. RALSTON. [1.8.] 
Signed and sealed in the presence of— 
A. PROUDFIT. 
CHAS. EDGAR MILLS, 
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All erasures and interlineations made before signing and sealing. 
CHAS. EDGAR MILLS. | 
A. PROUDFIT. 
STATE OF New YorK, t. 
City and County of New } “ork, ee 


Be it remembered that on this 28th day of August, A. D.1880, before 
me, Chas. Edgar Mills, a commissioner of the State of Georgia in 
New York, 1 residing in the city of New York, personally appeared 
James A. Ralston, to me personally known to be the individual who 
executed the foregoing instrument, who acknowledged that he had 
executed the same for the purposes therein named and mentioned. 

In witness whereof I have hereunto set my hand and affixed my 
official seal this 28th day of August, A. D. 1880. 

[SEAL. ] CHAS. EDGAR MILLS, 
Commissioner for Georgia in New York, 


117 Broadway, N. Y. City. 


22 STATE oF New York, County of New York: 

Know all men by these so that I, Ida Ralston, wife of James 
Ralston, doth, in consideration of the sum of five dollars cash in 
hand paid to me by George Bb. Turpin, trustee mentioned in a deed 
this day made to him by my husband, James A. Ralston, doth 
ratify and confirm and doth freely and voluntarily give my con- 
sent to the conveyance of the property mentioned in said deed. 

In testimony of which I have hereto set my hand and seal this 


28th day of August, 1880. 
IDA RALSTON. [L. s.] 


Signed, sealed, and delivered in presence of— 
A. PROUDFIT. , 
CHAS. EDGAR MILIS. 


STATE OF NEw YORK, 
City and County of New York, 


Be it remembered that on this 28th day of August, 1880, before 
Chas. Edgar Mills, a wipes 0 a of the State of Georgia in New 
York, residing in the city of New York, personally appeared Ida 
Ralston, the wife of James A. Rals ston, to me personally known to be 
the individual named in and who executed the foregoing instrument, 
who acknowledged that she executed thesame for the purposes therein 

named and mentioned; and the said Ida Ralston, being duly 
23 examined by me separately and apart from her said husband, 

did declare that shedid freely and voluntarily and without any 
oe from her husband sign, seal, and de liver said rete 
ment for the purposes therein mentioned with intention therel yy to 
renounce, give up, and forever quiteclaim all her right of dower and 
thirds and all her other interest of, in, and to the lands and tene- 
ments therein mentioned and conveyed. 
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iffixed 


In witness whereof I have hereunto set my hand and seal! 
my official seal this 28th day of August, A. D. 1880. 
CHAS. EDGAR MILLS, 
Commissioner for Georgia in New York, 
117 Lroadway, N. Y. City. 
GEORGIA, Bibb ee ; 


CLERK’S OFFICE SUPERIOR Court, August 6th, 18838. 


I certify that the on .and foregoing eight (8) pages is a correct 
transcript from the record of deeds in this office as the same ap- 
pears in Book “FP B,” on folios 662, 665, nite 664, under date of 
September 13th, 1880. 

* (The word “ any,” on the 4th page, erased by undersigned.) 

Given under my hand and seal. 

[Seal Superior Court, Bibb County, Ga. ] 


J. W. BLOUNT, D. Ck. 


Exuipit “ B.” 


24 STATE OF New YoOrK, = 
County of New York, Dae 


This indenture, made the 19th day of April, eighteen hundred 
and eighty-one, between James A. Ralston, of the county of Fair- 
field and State of Connecticut, of the first part, and George B. Tur- 
pin, trustee, of the county of Bibb and State of Georgia, of the 
second part, witnesseth : 

That the said Jas. A. Ralston, for and in consider: tion of the love 
and affection which he bears to the said Ge orge B. Turpin and to his 
children hereinafter mentioned, as well as in pe a a of the 
valuable aid and assistance which he has received from the said 
George B. Turpin during a long series of years in his personal and 
business affairs, as well as in consideration of the sum of five dol- 
lars in hand paid by the said George B. Turpin at and before the 
ensealing and delivery of these presents, the receipt whereof is 
hereby acknowledged, hath granted, bargained, sold, and conveyed, 
and doth by these presents grant, bargain, sell, and convey, unto { the 
said George B. Turpin, trustee, and to his successors in said trust, 
and to his assigns, duly authorized, all those lots or parcels of land 
situate, lying, and being in the city of Macon, county of Bibb «& 
State of Georgia, being parts sof lots (7) seven and (8) eight, in square 
(39) thirty-nine, of said city of Macon, and fronting on Cherry and 
Third streets, and bounded as follows: Beginning at a point on 
Cherry street (1383) one hundred and thirty-three feet from the cor- 
ner of Cherry and Third streets (said point being the dividing line 

between said conveyed property and the property now owned 
20 and occupied by E. Witkawski) a line running southeasterly 
along the line of said property and Cherry street (133) one 
hundred and thirty-three feet to the corner of Cherry and Third 
streets; thence in a southwesterly direction along the line of said 
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premises and Third street to a point on said line (96) ninety-six feet 
from the corner of Cherry and Third streets; thence in a north- 
westerly direction to a point (109) one hundred and _ nine feet and 
(6) six inches from Third street and (96) ninety-six feet from Cherry 
street ; thence southwesterly to a point (109) one hundred and nine 
feet and (6) six inches from Third street and (112) one hundred and 
twelve feet from Cherry street; thence northwesterly (23) twenty- 

three feet and (6) six inches to a point on the said div iding line be- 

tween the said conveyed premises and the said premises of EK. Wit- 
kawski (112) one hundred and twelve feet from the original starting 
point ; thence along said dividing line northeasterly (112) one hun- 
dred and twelve feet to the original starting point. ‘That Fema of 
the property hereby conveyed which adjoins the eae of the said 
E. Witkawski, fronting on Cherry street (23) twenty-three feet and 
(6) six inches and running back (112) one ato ‘and twelve feet 
is subject toa mortgage made by James A. Ralston to Wm. H. Ross fo 

(5,000) five thousand dollars: 

To have and to hold the said bargained and described premises, 
together with all and singular the “buildings, tenements, here: lita- 
ments, and appurtenances thereunto belonging or in anywise ap- 
pertaining, unto the said George Bb. Turpin, his successors and 

lawful assigns, 1n fee simple. 
26 In trust, “nevertheless, for the sole and separate use, benefit, 
and enjoyment of the following-named children of the said 
George b. Turpin, viz., William C. Turpin, Frank M. ‘Turpin, George 
R. Turpin, and Walter H. i without liability for the contracts, 
undertakings, or defaults of the said George Bb. Turpin or of any 
other person w ‘aepncicteh : Provided, neverthess, That so long as the 
said James A. Ralston shall live he shall, by himself or a his 
duly authorized agents, retain possession of said property, and shall 
receive and enjoy “the annual rents, issues, aud profits of the same, 
less an expenses as may be incurred in the collection of the same 
and less the amounts that shall be paid for taxes, insurance, and 
repairs on said property, the meaning and intent of this deed of con- 
veyance being that there is hereby conveyed to the said George B. 
Turpin, trustee as aforesaid, full and perfect title in fee simp! e to 
said property at this present date; but the possession of the said 
George B. Turpin, trustee, and of his said cestui que trusts is post- 
poned, as well as the right to the income from the same, until the 
ith of the said James A. Ralston. And the said James A. Ralston, 
for himself, his heirs, executors, and administrators, the above 
described and conveyed premises and every part and parcel thereof, 
with all the appurtenances thereunto belonging, unto the said George 
B. Turpin, trustee, his successors and assigns, against the said James 
A. Ralston, his heirs, executors, and administrators, and against the 
claim of all and every person or persons whomsoever, shall and will 
warrant and forever defend by virtue of these presents. 
27 In witness whereof the said James A. Ralston hath here- 
unto set his hand and affixed.his seal the day and year first 
above written. 


JAS. A. RALSTON. [t.s.] 
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Signed, sealed, & delivered in the presence of Horace E. Jones and 
W ili lam U. Cl: arkson, as witness my hand and official seal this 19th 
day of April, 1881, as witness my hand and official seal. 

| SEAL. | WILLIAM H. C LARKSON, 


Commissioner for Georgi ain New York. 


STATE OF ‘New York, ll... 
(Yt =e of New York. (°° 
Liiy and County of New York, |} 


se it ier oie that on this 19th day of April, A. D. 1881, be- 
i. , William H. Clarkson, a commissioner of the State of 
ficdhcie in New York, audios in the city of New York, personally 
appeared James A. Ralston, to me personally known to be the indi- 
vidual named in and who executed the foregoing instrument, who 
acknowledged that he executed the same for the purposes therein 
named and mentioned. 
In witness whereof I have hereunto set my hand and affixed my 
official seal this 19th day of April, A. D. 1881. 
WILLIAM H. CLARKSON, 
Comnussioner for Georgia in New York, 


117 Broadway N. Y. City. 
28 STaTeE OF NEw York, County of New York: 


Know all men by these presents that I, [da Ralston, wife of James 
A. Ralston, do, in consideration of five dollars, cash in hand paid 
me by George b. Turpin, trustee, as well as in consideration of the 
premises recited in a deed of conveyance this day made by the said 
James A. Ralston to the said George b. Turpin, trustee, to certain 
portions of lots (7) seven and (8) ) eight, in square (39) thirty- -nine, 1n 
the city of Macon, county of Bibb ‘and State of Georgia, do hereby 
ratify and ¢ nn firm the said deed of conveyance and do hereby join 
in the execution of the same, hereby renouncing and conveying to 
the said trustee for the said uses all my right of dower and other 
right, title, or interest in and to said property. 

In testimony whereof | have hereunto set my hand and affixed 
my seal this nineteenth day of April, eighteen hundred and eighty- 
one. 


IDA RALSTON. [1.8] 


Signed, sealed, and delivered in presence of Horace I. Jones and 
W ili: am H. Clarkson, as witness my hand and official seal this 19th 
day of April, 1881, as witness my hand and offiical seal. 

[ COM’R’S SEAL i WILLIAM H. CLARKSON, 
Commissioner for Georgia in New York. 


29 STATE OF New Yor = 
City and County of New York, "ey 


Be it remembered that on this 19th day of April, A. D. 1881, be- 
fore me, William H. Clarkson, a commissioner of the State of Geor- 
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gia in New York, residing in the city of New York, personally ap- 
peared Ida Ralston, to me personally known to be the individual 
named in and who executed the foregoing instrument, who acknowl- 
edged that she executed the same for the purposes therein named 
and mentioned. ~ 

And the said Ida Ralston, being duly examined by me sepa- 
rately and apart from her said husband, did declare that she did freely 
and voluntarily and without any compulsion from her husband sign, 
seal, and deliver the said instrument for the purposes therein men- 
tioned, with the intention thereby to renounce, give up, and forever 
quitclaim all her right of dower and thirds and all her other inter- 
ests of, in, and to the lands and tenements therein mentioned: and 
conveyed. 


[In witness whereof I have hereunto set my hand and affixed my 
official seal this 19th day of April, A. D. 1881. 
[Seal of Com’r. ] 
WILLIAM H. CLARKSON, 
Commissioner for Georgia in New York, 
117 Broadway, N. Y. City. 


GeorGIA, Bibb County : 
Superior Court. 


CLERK’s OFFICE, August 6th, 1888. 
30 I certify that the eight (8) pages attached herewith is a cor- 
rect transcript from the record of deeds in this office as the 
same : appe ars in Book “ E E,” on folios 94, 95, 96, & 97, under date of 
April 25th, 1881. 
[Seal of Sup’r Court of Bibb County, Ga.] 


J. W. BLOUNT, Dep. Clerk. 


Endorsement: No. 25. Cireuit court of the United States of 
America for the western division of the southern district of Georgia. 
October term, 1883. Mrs. Ida Ralston, compl’t, and George B. Tur- 
pin, trustee, e¢ al., def’ts. In equity. Bill (original). Filed in office 
this 7th day of August, A. D. 1883. H. H. King, clerk, by J. W. 
Nisbet, deputy. Lanier & Anderson. 


Afterwards, to wit, on, the seventh (7th) day of August, in the 
year of our Lord one thousand eight hundred-and eig hty three, the 
clerk of the circuit court of the United States for the western divis- 
ion of the southern district of Georgia, by his deputy, issued a sub- 
poena in the above-entitled cause, which said subpcena is in the 
words and figures following, to wit: 
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Subpena. 


3 UNITED STATES OF AMERICA, 
, . ’ : “ . 6 GO * 
Western Division, Southern District of Georgia, { 


Mrs. Ipa Ratston, Complainant, 
and >In Equity. 
GEORGE, B. Turpin, Trustee, et al., Defendants, J 


The President of the United States of America to George B. Turpin, 
trustee for his children, William C. Turpin, F rank M. Turpin, 
George R. Turpin, and Walter H. Turpin, and to William C, Tur- 
pin, Frank M. Turpin, George Rk. Turpin, and Walter H. Turpin, 
and to each of them, Greeting : 

For certain causes offered before the Judges of the circuit court 
of the United States for the southern district of Georgia, western 
division, in equity, you and each of you are hereby commanded 
and strictly enjoined that, laying all other matters aside and not- 
withstanding any other excuse, you personally be and appear at the 
clerk’s office « f the said court, wheresoever the same shall then be, 
at rules to be nad on the first Monday in October next, to answer to 
those things which shall then and there be objected to you in a bill 
of complaint to cancel two deeds, &c., filed by the complainant, and 

to do further and receive what the said court shall have con- 

o2 sidered in that behalf; and this you may in nowise omit under 

a penalty of five hundred dollars. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the U nited States, at Macon, in said district, this the sev- 
enth (7th) day of August, in the year of our Lord one thousand « eloht 
hundred and eighty- three, and of American Independence the one 
hundred and eighth 

[SEAL. | H. H. KING, Clerk, 
By J. W. NISBET, Deputy. 
LANIER & ANDERSON, 


Complainant’ s Solicitors. 


MremMorAaNDUM.—The defendants are required to enter appearance 
in the above cause, in the clerk’s office, on or before the day to which 
this writ of subpoena is returnable; otherwise the bill may be taken 
pro confesso against them. 

H. H. KING, Clerk, 

By J. W. NISBET, Deputy. 
LANIER. & ANDERSON, 


Complainant's Solicitors. 


Endorsement: In the circuit court of the United States for the 
southern district of Georgia. October rules, 1883. Mrs. Ida Ralston, 
complainant, and George B. Turpin, trustee, et al., defendants. In 
equity. Subpoena in equity (original). Filed 7th day of August, 
A. D. 1883. H. H. King, clerk, by J. W. Nisbet, deputy. Lanier 
& Anderson, complainant’s solicitors. 
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33 Marshal’s Return. 


I certify that I served the within subpcena in equity upon George 
b. Turpin, personally, Aug. 8th, 1883. 7 
R. D. LOCKE, 
U.S. Marshal, 
By THOS. D. WELD, Deputy. 


[ certify that I this day served the within subpcena in equity on 
George Rh. Turpin, personally, by handing him a copy & exhibiting 
to him the original with the seal of the court thereon; and served 
Frank M. Turpin by leaving a copy at his place of business; and 
served Wm. C. Turpin and Walter H. Turpin by leaving copies of 
original at their place of residence. 

Dated 11th day of August, 1885. 

R. D. LOCKE, 
U.S. Marshal. 

Returned served August 13th, 1885. 

J. W. NISBET, 
Deputy Clerk. 


Afterwards, to wit, on the 28th day of September, A. D. 1883, 
came Messrs. Bacon & Rutherford, attorneys-at-law, and entered 
their appearance as solicitors for the defendants in the words and 
figures following, to wit: | 


Precept for Appearance. 


In the Fifth Cireuit of the United States for the Southern District 
of Georgia, Western Division. 


IpA RaAtston vs. GEorRGE B. Turprn, Trustee, ef ai. 
) } 
Bill in equity. 


34 To the clerk of said court: 
You will please enter our names as appearing for the said 
defendants in said cause and as their solicitors of record in the 


same. ; | eres 
Respectfully, BACON & RUTHERFORD, 
Sol’s for Def’ ts. 


Sept. 28th, 1883. 
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Afterwards, to wit, on the first day of October, A. D. 18838, the 
following order was made by the court, to wit: 


Order for Appearance. 


United States Circuit Court, Southern District of Georgia. In 
Equity. 


IpA Ratston, Complainant, 
and 
GEORGE 5b. Turpin, Trustee, e¢ al., Defendants. 


On filing precept in this cause and on motion of Bacon & Ruth- 
erford— | 

Ordered that their appearance as solicitors for defendants herein 
be, and the same is hereby, entered, and that the cause be now 
docketed for said defendants. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this first day of October, A. D. 

1883. 
OO [SEAL. | MARION ERWIN, 
Deputy Clerk. 


Endorsement: U.S. circuit court, southern district of Georgia, W 
division. Oct. rules, 1883. Ida Ralston, complainant, and Geo. b. 
Turpin eé al., defendants. In equity. Precept for appearance and 
order thereon. Filed and entered this Ist day of Oct., 1885. M. 
Erwin, dep. clerk. Bacon & Rutherford, solicitors for defendant. 


Afterwards, to wit, on the fifth (Sth) day of November, A. D. 1883, 
came the above-named defendants, by their solicitors, Messrs. Bacon 
and Rutherford, and filed their demurrer to the bill heretofore filed 
in this ease; which said demurrer is in words and figures following, 
to wil ; 

Demurrer. 


[In the 5th Circuit Court of the United States for the Western 
Division, Southern District of Georgia. In Equity. 


Ipa L. Ratsron, Compl'’t, 


and 

GreorGE B. Turpin, Trustee Wm. C. Turpin eé al., cestua que trust, 
Def’ts. 

36 These defendants, respectively, by protestation, not confess- 


ing or acknowledging all or any of the matters and things in 
complainant’s bill to be true in such manner and form as the same 
are therein set forth and alleged, do demur thereto, and for cause of 
demurrer shew— | 
Ist. That the said Ida L. Ralston is not a proper party complain- 
ant in said bill and has no right to bring said bill, for that it ap- 
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pears by the said complainant’s said bill, as therein stated, that the 
said testator, Jas. A. Ralston, in said bill named did in his lifetime 
duly make and execute his last will and testament, disposing of his 
entire estate, real and personal, and nominating and appointing 
George Lb. Turpin and Thos. L. Massenburg, of said county of Bibb 
and southern district of Georgia, western elivision, the executors of 
the same, whose duty in the premises and under the law it is to take 
possession of and recover ali the estate, real and personal, of the 
said testator, James A. Ralston, for the payment of his debts and for 
distribution to the legatees and devisees in said will named; and the 
said Ida L. Ralston, complainant, has not in and by her said _ bill 
stated, charged, or shewn any matters or things why the : said George 
B. Turpin and Thos. L. Massenburg, they or either of the m, are not 
the proper parties or party for the taking possession of all the prop- 
erty, real and personal, of said estate and for the institution of all 
proper proceedings for the recovery of the possession of any portion 
of the same; and, further, that the said Ida L. Ralston, com- 
plainant, has not in and by her said bill stated, charged, or 
od shewn any matters or things why she, the said Ida L. Rals- 
ton, is entitled to bring the said bill of complaint as the com- 
plainant therein. | 
2d. That George B. Turpin and Thos. L. Massenburg, of the west- 
ern division, southern district of Georgia, are, as appears by the al- 
legations in said bill of complaint, necessary and proper parties com- 
plainant in the said bill or any other proceedings for the recovery 
of any portion of the estate, réal or personal, of the said James A. 
Ralston, for that it appears by the complain: int’s said bill, as therein 
stated, that the said testator, Jas. A. Ralston, in said bill named did 
in his lifetime duly make and execute his last will and testament, 
disposing of his entire estate, real and personal, and nominating and 
appointing George B. Turpin and Thos. Massenberg aforesaid as the 
executors of the : same, whose duty in the premises and under the 
law it is to take possession of and recover all of the estate, real and 
personal, of the said testator, Jas. A. Roberts, for the payment of his 
debts and for distribution to the legatees and devisees in said will 
named; and the said Ida L. Ra Iston, complainant, has not in and 
by her said bill stated, charged, or shown any matters or things why 
the said George B. Turpin and Thos. L. Massenburg, they or either 
of them, are not the necessary and proper parties or party for the 
taking possession of all the property, real and personal, of said estate 
and for the institution of all proper proceedings for the recov ery of 
the possession of the same or any portion thereof. 
38 3d. That, undér the allegations in said bill of complaint 
and the exhibits thereto, it appears that the deed of convey- 
ance, for the cancellation of which the said bill was brought, was 
freely and voluntarily executed by the said Ida L. Ralston, and that 
by reason of the same the said Ida L. Ralston, the said complainant, 
is estopped from denying the validity of the said deed of conveyance, 
and has not by her said bill shown such a case as entitles her to the 
relief prayed thereby. 
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Ath. That the said complainant has failed to attach to her said 
bill of complaint and as an exhibit thereto a copy of the said last 
will and testament of the said testator, James A. Ralston, as required 
by the rules of equity pleadings of force in this said court, an exhibit 
of which is important and essential to the defence, the defendants, 
respectively. 

Sth. That the said complainant has not in and by her said_ bill 
shewn any right and title whatsoever to compe! these defendants to 
answer said bill or to have any decree against these defendants under 
the same. 

6th. That there is no equity in said bill of complaint. 

7th. That the said complainant has not in and by her said bill 
made or stated such a case as does or ought to entitle her to any 
such relief as is thereby sought and prayed for from or against these 

defendants, respectively. 
39 Wherefore and for divers other errors and imperfections 

appearing in the said bill these defendants, respectively, pray 
the judgment of this honorable court whether they shall be com- 
pelled to make any further or other answer to thesaid bill or any of 
the matters and things therein contained, and pray to be hence dis- 
missed with their reasonable costs in this behalf sustained. 

BACON & RUTHERFORD, 
Def ‘ts’ Solicitors. 


Endorsement: No. 25. In the 5th circuit court of the U.S. for 
western division, southern district of Georgia. Ida L. Ralston, 
compl’t, and Geo. B. Turpin, trustee, e¢ al., def'ts. In equity. Bill 
for cancellation. Demurrer of def’ts to bill. Filed Nov. 5th, 1883. 
J. W. Nisbet, deputy clerk. Bacon & Rutherford, sol’s for def’ts. 


Afterwards, to wit, on the 7th day of January, A. D. 1884, came 
the within-named complainant, by her solicitors, Messrs. Lanier & 
Anderson, and filed her exceptions to the demurrer of defendants ; 
which exceptions are in the words and figures following, to wit: 


Exceptions to Demurrer. 


40 In the Fifth Circuit Court of the United States for the 
Southern District of Georgia, Western Division. 


Ipa L. Ratston, Compl’t, 
vs. 
GEORGE B. Turpin, as Trustee of Wm.C. Turpin ef al., cestui que trust, 
Def’ts. 


Bill in equity. 


And now, at January rules, 1884, comes the complainant in the 
above-stated case, by her solicitors, Lanier & Anderson, and makes 
and files the foregoing exceptions to the paper purporting to bea 
demurrer of the said defendants, now of file in the clerk’s oftice of 
said court, and of which she, complainant, had no notice or knowl- 
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edge till the present rules day, although her solicitors had made 
application at said office for information as to the state of the plead- 
ings in said cause: 

lst. Complainant excepts to the sufficiency of said demurrer in 
this, that there is no certificate of the solicitors or counsel of de- 
fendants that, in his or their opinion, the said demurrer is well 
founded in point of law, as required by the rules of court. 

2d. Complainant further excepts to said demurrer upon the 
ground that the said demurrer is not supported by the affidavit of 
defendant- or either of them that said demurrer is not interposed 

for delay; and the said complainant denies the sufficiency and 
41 truth of the said demurrer and of each and every ground 

thereof, and has not at any time since the filing of said de- 
murrer admitted or intended to admit the sufficiency thereof, and, 
especially, complainant does not admit, but denies, the sufficiency 
of said demurrer in this, that said bill charges a fraud on the part 
of the said George B. Turpin, named as trustee, defendant in said 
bill, in procuring the deed of trust sought to be set aside therein, 
and the said demurrer is not accompanied with any plea to such 
part of said bill, and no answer fortifying such plea. 

Complainant asks that the said demurrer be set down to be argued 
and such action taken on the pleadings in said cause as the court 
may adjudge proper. 

January rules, 1884. 

LANIER & ANDERSON, 


Compl’t’s Solicitors. 


Endorsement: No. 25. In fifth circuit court of United States for 
southern district of Georgia, western division. Mrs. Ida L. Ralston 
vs. George Bb. Turpin, as trustee of Wm.C. ‘Turpin et al. Exceptions 
to demurrer. Filed in office Jan’y 7th, 1884. J. W. Nisbet, deputy 
clerk. Lanier & Anderson. 


Afterwards, to wit, on the 6th day of May, A. D. 1884, on 

42 motion of Bacon & Rutherford, solicitors for defendants, the 

court passed an order allowing the said defendants to with- 

draw their demurrer previously filed in said cause; which said order 
is in the words and figures following, to wit: 


Order Allowing Defendants to Withdraw Demurrer. 
In the 5th Circuit Court, Western Division, Southern Dist. of Ga. 


Ipa RALsTon vs. Geo. B. Turpin, Trustee, ef al. 
Bill. 


Upon motion of defendants’ counsel in the above-stated case it is 
ordered that the def’ts have leave to withdraw their demurrer in 
said case and have sixty days from the adjournment of court within 
which to file an answer in said cause. | 

In open court May 6th, 1884. 

JAS. W. LOCKE, Judge. 
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Endorsement: No. 25. In the U.S. cir. court, western division, 
so. dist. of Georgia. Ida Ralston vs. Geo. B. Turpin, trustee, et al. 
Order for leave to def’ts to withdraw demurrer, &c. Filed May 6th, 
1884. M. Erwin, deputy clerk. 


Afterwards, to wit, on the 6th day of May, A. D. 1884, came 
43 the within-named complainant, by her solicitors, Messrs 
Lanier & Anderson, and filed an amendment to her original 

bill in the words and figures following, to wit: 


Amendment to Original Bill. 


In the Fifth Circuit Court of the United States for Western Division 
of the Southern District of Georgia. In Equity. 


Mrs. Ipa RALSTON 
VS. 


GreorRGE B. Turpin, as Trustee for his Children e¢ al. 


And now comes the complainant, Ida Ralston, and, after leave of 
the court first had, amends her bill in the above-stated case, to come 
in in connection with the charging part of said bill, as follows: 

Your oratrix further charges that by reason of the excessive use 
of intoxicating liquors the said James A. Ralston had at the time of 
signing the said deeds of gift of said property therein described 
become greatly weakened in body and mind and so continued from 
the same cause up to the time of his death; that at the time he 
signed said deeds the habit of such excessive use of intoxicating 
liquors was fixed upon him, and his mind thereby became so weak 
and infirm as to render him incapable, and he was not then capable 
of attending to business, nor did he attend to any at that time; 
and your oratrix charges that when he signed said deeds of gift 

(more fully described in said original bill) he was ineapable 
44 of comprehending and did not in fact comprehend the nature 

and importance of the transaction, but by reason of his 
weak and infirm condition as aforesaid he yielded to the influence 
and persuasions of the said George b. ‘Turpin, whose power over 
him was so great that he, said James A., was in the habit of doing 
whatever the said Turpin desired him to do in respect to matters 
relating to his property or business, 

When your oratrix signed her apparent consent to said deeds of 
gift as therein shown she also acted under the influence of said 
Turpin. She feared to oppose him in anything because, knowing 
his power over her husband, she feared to offend him lest he might 
either work aseparation between her and her said husband or render 
their relations with each other insecure and unhappy. She, more- 
over, felt that as he had charge of all her husband’s property and 
business affairs they were largely dependent on his favor; in fact, 
that she and her said husband were both dependent on his good 
will; besides, she did not then know that said deeds of gift embraced 
by far the most valuable part of her husband’s remaining property, 
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the said Turpin representing the contrary to be the fact. She and 
her husband were both overreached and deceived by the said Turpin 
and yielded because they were in effect powerless to resist. 
LANIER & ANDERS( YN, 
Compl't’s Sol’s. 


45 Endorsement: No. 25. In United States circuit court, 

southern district of Georgia, western division. Mrs. Ida Ral- 
ston vs. George b. Turpin, trustee, e¢ al. Amendment to original 
bill. Filed May 6th, 1884. Marion Erwin, deputy clerk. Lanier 
& Anderson. 


Service of copy of the above amendment acknowledged. 
May 6th, 1884. 
BACON & RUTHERFORD, 
Sol’s for Def’t Turpin. 


By consent of counsel this amendment filed. 
May 6th, 1884. 
JAS. W. LOCKE, Judge. 


Afterwards, to wit,on the llth day of July, A. D. 1884, came 
George b. Turpin, trustee, one of the defendants within named, by 
his solicitors, Messrs. Bacon & Rutherford, and filed his separate 
answer to said bill, which answer is in the words and figures follow- 
ing, to wit: | ; 


Answer of George L. Turpin. 


46 In the 5th Circuit Court of the United States for the Western 
Division, Southern District of Georgia. In Equity. 


Ipa RaAtston vs. GEORGE B. 'TuRPIN éé al. 
Separate answer of George B. Turpin, as trustee, &e. 


This respondent, reserving to himself all manner of exceptions to 
the many errors, uncertainties, and imperfections of the above-stated 
bill, and for answer thereto, or to so much thereof as he is advised 
and believes it is material to answer, says: 

The names of respondent’s children in life are correctly given. 
Lizzie Turpin, one of the beneficiaries mentioned in the deed made 
by James A. Ralston to respondent, as trustee for his children, died 
since the making of the deed and before the filing of this bill. 

The allegations in the bill as to the citizenship of the parties and 
to the marriage of complainant with James A. Ralston are correctly 
stated. 

The allegations as to the will of said Ralston—that is, as to its 
contents—respondent believes to be true. ‘The complainant has the 
will in her possession, and refuses to surrender it either to respond- 
ent or to the court of ordinary of Bibb county, State of Georgia, for 
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probate, altho’ respondent is appointed in said will as one of the 
executors and demand for said will has been made upon said com- 

plainant in order that it might be duly probated. 
47 Respondent shows that during the lifetime of James A. 

Ralston, Senior, the father of complainant's husband, he at- 
tended to a large part of his business, and in addition to his close 
business relation respondent possessed the friendship & confidence 
of the said James A. Ralston, Sr., up to the time of his death, in 
1865, as well as the confidence and friendship of his family. After 
the death of the said James A. Ralston, Senior, the legal representa- 
tive of his estate, Mr. Thornton, who resided in the city of Colum- 
bus, appointed respondent under a power of att’y to attend to all the 
business of said estate, such as collecting rents, renting out the prop- 
erty, and keeping the same in repair. The bulk of the property of 
said estate consisted of real estate in the city of Macon, where re- 
spondent then resided and still resides ; practically gave respondent 
the management of said estate, all of which duties respondent dis- 
charged tothe satisfaction of all concerned. In 1867 James A. 
Ralston, Junior, the husband of compl’t, being then a full grown 
man in everything except age, being about nineteen years of age, 
on his own motion and without any solicitation on the part of re- 
spondent, selected this respondent as his guardian, and who was 
duly appointed as such by the ordinary of Bibb county on the sec- 
ond day of August, 1867. 

Respondent shows that he managed the property of the 

48 said James A. Ralston, Jr., from the time of his appoint- 

ment as guardian until the said Ralston became of age, in 
1869, when respondent had a full, complete, and formal settlement 
with the said Ralston, turning over to him his entire property & ac- 
counting for all of its rents, issue, and profits, the said Ralston be- 
ing well pleased with the care, protection, and management of his 
property by respondent. On the 3d day of May, 1869, respondent re- 
ceived his letters of dismission from said guardianship from the 
court of ordinary of Bibb county. 

After respondent was discharged from said guardianship the firm 
of Turpin & Ogden, real estate agents in the city of Macon, of which 
firm respondent was a member, was employed by the said James A. 
Ralston, Jr., to rent out & collect the rents for his real estate situated 
in the city of Macon, which they continued to do up to the time of 
said Ralston’s death. 

It is true that during all of this time the said James A. Ralston, 
Jr., by reason of the friendly relation which had always existed be- 
tween the said Ralston, his family, and this respondent, relied upon 
respondent as the particular member of the firm of Turpin & Og- 
den to look after this property, to preserve it and collect the rents. 
Respondent shows that the provision made by James A. Ralston for 

himself and children was freely & voluntarily made, without 
49 any persuasion or solicitation on the part of respondent, not 
even a suggestion or intimation to this effect was ever made 
at any time or in any way to the said Ralston by this respondent. 
In fact, the intention to make said provision existed long before the 
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said Ralston even intimated the same to respondent, for he shows 
that when Mrs. Aurelia L. Bozeman, the mother of the said James 
A., made her will she stated to respondent the friendship she and 
her family entertained for him and the confidence they had in him 
and the appreciation and regard they had for the manner in which 
respondent had ever acted towards the family, and then gave as a 
reason why she had not made any provisions for him in her will 
was because her son, the said James A., either had or would make 
provision for respondent in his will. Respondent never mentioned 
to the said James A. what his mother had told him, and some years 
after this, without the least intimation, suggestion, persuasion, or so- 
licitation, the said James A. made his will, to wit,on the 11th day of 
May, 1874, in which he directed his property to be divided into two 
equal parts and willed one-half of the same to respondent, as trustee 
for his aunt, Mrs. Laura R. Smith, and her children, and the other 
half to respondent, in trust for himself and children, a copy of 
which will is hereto attached, marked Ex. A., with the usual leave 
of reference. Respondent shows that some years after this will was 
made the said James A., of his own free will and without the least 
suggestion from respondent, made another will on the 15th of De- 

cember, 1879, in which will the same property described in 
oO the deeds attached to complainant’s bill was bequeated to re- 

spondent in trust for certain children of respondent, being 
the same children mentioned in said deeds. ‘The will of 1874 in- 
cluded all of respondent’s children, born and to be born. 

One of respondent’s childrén had displeased the said James A., 
and hence in the will of 1879, as well as in said deeds, this child was 
omitted. If respondent had ever been consulted in the matter he 
certainly would have expressed a desire that all his children should 
share equally in the bounty of the said James A., for the one omitted 
was as dear to respondent as any of the others. A copy of the will 
of 1879 is hereto attached, marked Ex. B., to which the usual leave 
of reference is prayed. Respondent shows that James A. Ralston, 
like most young men who have plenty of money and ro business 
occupation and of a noble and generous disposition, was at a very 
arly age was disposed to be wild, and, as was usual and customary, 
frequently joined other young men in a social glass. Respondent 
did, by reason of his friendship for his family and for the said James 
A. himself, exert all the influence he had to prevent him from run- 
ning into excesses of all kinds, but did not have sufficient influence 
to protect him against evil habits and evil associates, for respondent 
shows that years before the marriage of the said James A. Ralston 
with the said compl’t that she, the said compl’t, was an inmate of a 
lewd house in the city of Macon and had obtained in some way a 
most wonderful and mysterious influence over the said James A., 

leading him into the most extravagant excesses and dissipa- 
51 tion, and which, coming to the ears of his friends, caused much 

disagreeable talk and which reflected considerably upon the 
character of the said James A. 

Respondent admits that he did exert all the influence he had with 
the said James A. to induce him to break of- all connection with the 
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said complainant, for, being at the time an inmate in a lewd house, 
respondent did not regard her as a fit associate for the said James 
A., and that her influence over him was for evil and not for his 
wood; and all the relations and friends of the said James A. enter- 
tained the same opinion as respondent, and were also earnestly solic- 
itous that all connection between the two should be broken off. 

Respondent shows that the influence of the said complainant over 
the said James A. was much greater than his, for she finally per- 
suaded him to go with her to ‘the State of New Y ork, and then by 
the exercise of undue and improper influence persuaded the said 
James A. to marry her, which marriage took place in New York 
city some time in 1880, altho’ neither respondent nor any of the 
relatives or friends of the said James A. had any positive knowledge 
of it until some time in the summer of 1880. Respondent was at 
Saratoga in the month of August, 1880, when he received what he 
regarded as reliable information that the compl’t had really married 
the said James A., whereupon respondent went immediately to where 
the said James A. & compl’t were then living in Stamford, Conn., to 

see for himself if it could be true and what could be done 
52 about it, still cherishing the hope that there might possibly 

be some mistake or that the marriage was not legal and bind- 
ing. Upon arriving at the house where they were staying both 
James A. and the said compl’t informed him that they were mar- 
ried legally. Respondent did not upbraid or reproach either of the 
parties. Compl’t then informed this respondent that she was asso- 
ciating with some of the best and most respectable people of the 
town, who knew nothing of her former character, and asked this re- 
spondent to keep secret her former life. Respondent assured her he 
would certainly do so,and that, since they were married, he would 
do whatever he could to add to their happiness. While at the house 
of the said James A. and in the presence of the said compl’t respond- 
ent remarked to the said James A. that his marriage revoked the 
will he had made, which bequeathed certain property to respond- 
ent’s children, and that, as he had for some time past expressed a 
desire that his children should have this property, whether he still 
desired they should have it; whereupon the said James A. unhesi- 
tatingly replied that it was his desire and had been for some time 
that his children should have this property. Respondent then asked 
if he was willing to make a deed conveying the present title, but re- 
serving the use of the property to himself until his death. He, the 
said James A., at once, without hesitation, replied that he would do 

so with pleasure. The compl’t readily assented and expressed 
53 herself perfectly willing to sign the deed. There was no per- 

suasion of any kind or in any shape, and this was the first 
time that respondent had ever spoken to the said James A. as to his 
intention to give this property to his children. 

Mr. Ogden was at that time on a visit to relatives in the same 
town, and it was suggested that the said James A. and compl’t 
should go with Mr. Ogden to Bridgeport, where it was thought a 
commissioner of deeds for Georgia could be found, and have said 
deed executed. Whereupon the parties went to Bridgeport, but find- 
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ing no Commissioner the deed was not executed. As respondent 
intended to return to New York, both the said James A. and the 
compl’t voluntarily and cheerfully agreed and proposed to aecom- 
pany respondent as far as New York, which they did, and signed 
the deed to the same property bequeathed in the will of 1879, and 
to the same children of respondent. This deed was is freely 
and voluntarily, both by the said James A. and the compl’t, without 
any persuasion whatever, a copy of which deed is hereto attached, 
marked Ex. C, with the the usual leave of reference prayed. ‘This 
is not one of the deeds attached to compl’t’s bill. This deed was 
executed on the 26th day of August, 1880. It was ascertained that 
there was some informality in ‘the deed whereupon another was 
drafted, and the said James A. and the said compl’t freely and vol- 
untarily signed this second deed on the 28th of August, 1880, a copy 
of which is hereto attached, marked Ex. D. 
o4 Some time after this, w hilein Macon, respondent’s attorneys, 
on their own motion, suggested that this‘second deed was not 
drawn properly. Respondent then requested them to draw a deed 
to the same property, which they did, which deed respondent sent 
to the said James A. while he was still at the North, which deed was 
properly signed and executed, both by the said James A. and the 
compl’t. Respondent certainly did not use any persuasion to induce 
either of said parties to sign said deed, for when the same was exe- 
cuted or rg was in Macon, Georgi 1, and the said parties in 
New York city. 

The deed, after being signed, was returned to respondent by the 
said James 1 a copy of whic h is attached, marked Ex. E. From 
this time on, up to. en death of the said James A., in 1885, respond- 
ent never heard of the slightest dissatisfaction as to the signing of 
said deeds. | | 

Respondent denies that at any time he made any comparison as 
to the value of the property deeded to his children with the remain- 
ing property, either to the said James A. Ralston or to the compl’t. 
The said James A. was as well acquainted with his own property as 
this respondent was. Respondent shows that the allegations in 
compl’t’s bill that he exereised an undue influence over her cannot 
possibly be true, for when he first met complainant after her marriage 
he assured her, by reason of his kind feelings and friendship for the 
said James A., he would do anything he could to add to their happi- 

ness. In a short time after said marriage the compl’t began 


~ 


DO to complain that the said James A. had treated her cruelly, 


and threatened to leave him. The said James A. complained 
upon his part that the said compl’t had treated him in a most 
shameful and heartless manner, beating him and otherwise mis- 
treating him. Respondent advised the said compl’t to deal kindly 
with the said James A., and instead of doing or saying anys to 
separate them, recognizing that their marriage was valid and legal, 
he did all in his power to “‘reconciliate them to each other, and coun- 
seled the said compl’t to be patient & forgiving. While respondent 
would have done for the sake of the family -and for his friendship 
for the said James A. all that he could to prevent the marriage, yet, 
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after they became man and wife, he felt he had no authority or right 
to interfere. These quarrels between the said James A. and compl’t 
were frequent and continuous, and of a most violent character. The 
said James A. would at times telegraph to respondent not to send 
any more money to his wife, and would speak of her to respondent 
in language of the strongest abuse, and this was even done in the 
presence of compl’t while she was narrating the wrongs she had suf- 
fered. ‘Therefore respondent says that compl]’t had no fears that he 
would attempt to separate her husband, for she knew the efforts this 
respondent had made to induce them to live peacefully together, 
and that he had advised her against separation at a time when she 
threatened to do so. 
56 Respondent shows that the mother of the said James A. 
appointed him her executor of her last will and testament, 
together with her husband, Dr. Bozeman, and, notwithstanding the 
bulk of the property was left to the said Dr. Bozeman, he permitted 
this respondent to qualify as sole executor and to manage and wind 
up the whole estate. The ordinary of Bibb county allowed this re- 
spondent as such executor the sum of about five thousand dollars as 
his commissions for turning over the estate to the legatees under 
said will, and while Dr. Bozeman paid $2,000.00 as his part of said 
sum to respondent, yet he did not collect a cent of it from James A. 
Ralston, the other legatee. Respondent shows that while the said 
James A. had a large income, yet, by reason of the evil influence he 
was under, he spent large sums of money, frequently beyond his in- 
come, and then would call upon respondent to advance him money, 
which respondent did. Respondent shows that while Ogden & 
Turpin, as real estate agents in Macon, collected the rents and at- 
tended to the renting out of the property of the said James A. situ- 
ated in Macon, they charged him less commission than they did 
some other parties for whom they performed like services. Respond- 
ent says it is true that while the property willed and deeded to his 
children was encumbered by a lien of five thousand dollars, yet the 
said James A. frequently remarked to respondent, without any 
o7 suggestion or allusion being made by respondent, that he in- 
tended to leave the property free of all incumbrances, and 
when the said James A. sold some real estate in Macon for $20,000.00 
he of his own accord paid or directed to be paid twenty-five hundred 
dollars of this money on the said five-thousand-dollar lien, saying 
at the same time that he had use for the balance of the money, and 
were it not for this he would have paid the whole of it, and respond- 
ent believes he would have done so had he lived, but he died leav- 
ing said property encumbered by a lien of twenty-five hundred dol- 
lars, besides the accumulated interest. 

As to the settlement made with Mrs. Laura R. Smith respondent 
shows that Mrs. Smith was a sister of James A. Ralston, Senior, the 
father of James A. Ralston, Junior, and from whom he inherited all 
of his property. The said James A. Ralston, Senior, had the settle- 
ment & winding up of his father’s estate, and Mrs. Smith claimed 
that he had never settled with her, and that most of the property 
which had descended to. James A. Ralston, Junior, and his mother 
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was the identical property which had been owned by the father of 
Mrs. Smith and James A. Ralston, Senior. The claim was upon the 
property then owned by James A. Ralston, Jr., & Dr. Bozeman. 
James A. Ralston, Jr., constituted respondent his agent to bring 
about a settlement of the matter amicably if it could be done; if not, 

to have it litigated in the courts. Respondent, after examin- 
o8 ing the papers of James A. Ralson, Senior, together with Dr. 

Bozeman, became satisfied it was best to settle with Mrs. 
Smith, but would not act upon his own judgment, but after consult- 
ing with Dr. Bozeman, one of the parties interested, and with Col. 
H. J. Lamar, a man of excelient judgment and great business ex- 
perience, both of these gentlemen advised a settlement by all means; 
therefore respondent thought that if Dr. Bozeman,a man of large ex- 
perience himself and one of the first physicians of the city of New 
York;and being one of the parties interested and who had to pay 
his part of the settlement, was not only willing but anxious fora 
settlement, that it was the best thing that could be done under the 
circumstances for the interest of the said James A., especially as re- 
spondent had come to the conclusion after examining the papers of 
the said James A. Ralston, Senior. 

Respondent shows that both wills already alluded —, as well as the 
two first deeds made (herein described), were signed long before Mrs. 
Smith had set up her claim, and that the last deed was written and 
forwarded to New York before she dislosed the nature of her de- 
mand. Respondent was not-.controlled or influenced by anything 
he did in any manner, shape, or form by anything Mrs. Smith said 
or did, but the settlement was made conscientiously and as he be- 
lieved for the best interest of the said James A. Respondent shows 
that in this matter he never did anything without first consulting 

the said James A. Ralston, and that he never agreed to the 

Ov terms of the settlement until he first submitted the same to 

| said James A., and respondent shows that both compl’t and 

the said James A. consented to and agreed to the said settlement 
and signed the same. 

Respondents says that while it is true that James A. Ralston did 
at times drink to excess and while under the influence of liquors 
was In the same condition of every other man similarly situated, 
yet when sober or only drinking moderately he was in the full pos- 
session of all his faculties and as rational as any man. 

Respondent shows that at the time the said James A. Ralston 
signed the first two deeds he was perfectly sober and perfectly ra- 
tional and was accompanied by the compl’t on both occasions, who 
joined in the deeds with the said James A. ‘This respondent 
knows of his own knowledge the last deed was signed by the said 
James A. and compl’t in New York city, while respondent was in 
the city of Macon, end, while respondent was not present at the time, 
he is informed and believes that the said James A. was perfectly 
rational at the time of signing the same. The said James A. after- 
wards, when sober, referred to said deed & recognized the same. 
Some years after the said wills had been made and after all three of 
said deeds were made to respondent, as trustee, the said James A. 
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made to compl’t a deed to two valuable stores in the city of Macon, 
the rents of which she received in her own right and name up to the 
death of the said James A. and since. 

The said willspoken of in said bill was made by James A. Ralston 

long after the two wills, which made respondent’s children 
60 legatees, as well as after the three deeds which left them cer- 
tain property in the city of Macon. Under this will the 

compl’t claims the whole of the estate left by the said James A., to 
wit, in addition to the two brick stores deeded her in his life, two 
other large and valuable stores, as well as another store and ware- 
hcuse, all situated in the city of Macon, and his interest in the plan- 
tation in Southwest Georgia and two lots of land in Cherokee. 

Respondent is, therefore, in view of these facts, unable to under- 
stand how the compl’t can consistently allege that the said James A. 
was “incapable of comprehending the nature and importance” of 
transactions of this sort. 

Now, having fully answered, this respondent prays to be discharged 
with his reasonable costs. 

3ACON & RUTHERFORD, 
Sol’rs for Geo. B. Turpin, Trustee. 


STATE OF GEORGIA, County of Bibb: 


Personally appeared George Bb. Turpin, who, being duly sworn, 
deposes and says that the facts set forth in this answer are true so 
far as the same depend upon his own knowledge, and so far as 
derived from the knowledge or information of others he believes — 
to be true. 


GEO. B. TURPIN. 


Sworn to and subscribed before me this 11th dav of July, 1884. 
L. M. ERWIN, 
Deputy Clerk U. S. Circuit Court. 


61 Exuripit “ A.” 


In the name of God, amen. I, James A. Ralston, of the county 
of Bibb and State of Georgia, being in good bodily health and of 
sound and disposing mind and memory, and being desirous to set- 
tle my worldly affairs while in said state of mind and. body, I have 
the strength and discrimination so to do, do make, ordain, and pub- 
lish this my last will and testament, hereby revoking and aunulling 
all wills by me at any time heretofore made. 

Item Ist. I direct that my body be properly buried and that a 
monument suitable to my condition and circumstances in life be 
erected over the same, and I request that my friend, Geo. B. Tur- 
pin, and jhis children after him will see to it that my monument 
and grave shall always during their lives be suitably kept and cared 
for. 


“> 
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Item 2d. My just and lawful debts contracted since my majority 
I direct shall be paid as soon as practicable after my death by my 
hereinafter-named executors. 

Item 3d. The entire balance and remaining portion of my prop- 
erty I will and devise shall be divided into two equal portions, 
which I will and bequeath for the trusts and uses hereinafter specified. 
In making such division I desire that my property be divided in 
kind and that none of it be sold except such part of the same as it 
may be necessary to sell for the purpose of equalizing said divis- 

ion. 
62 The one equal part I give and bequeath and devise to 

George b. Turpin, of said county of Bibb, to be held by him 
in trust for the sole benefit and use of my aunt, Mrs. Laura R. Smith, 
and her children, James R. Smith, Annie L. Smith, Daisy Smith, 
and Charles Smith, during the natural life of the said Mrs. Laura 
Rk. Smith, and after her death for the joint and sole use and benefit 
of the said James R. Smith, Annie L. Smith, Daisy Smith, and 
Charles Smith during the life of him or her who shall longest sur- 
vive, and upon the death of the last survivor said trust shall cease 
and said property shall vest in the — at-law of the said named four 
children of Mrs. Laura R. Smith; but during the continuance of 
said trust, as either the said James R. Smith, Annie L. Smith, Daisy 
Smith, or Charles Smith shall die, his or her heirs-at-law shall be 
substituted in said use & enjoyment of said trust in his or her stead. 

The other equal part of my property herein provided for | erere 
and bequeath and devise to George b. Turpin, of said county of 
Bibb, to be held by him in trust for the sole benefit and use of 
the said George b. Turpin and his children, born and to be born, 
for and during the natural life of the said George b. Turpin, and 
at his death said trust to cease and the said property vest in the 
children of the said George B. Turpin who shall be in life at the 
time of his death, the descendants of any such children not then in 
life to share in such division per stirpes, it being the intention and 
design of this my will that all the divisions provided for in each of 

said trusts (the one for the benefit of Mrs. Laura Rh. Smith and 
63 her children as well as the one for the benefit of la b. 

Turpin and his children) the descendants and heirs of chil- 
dren shall take per stirpe, and it being the further intent and de- 
sien of this my will that during the continuance of either of said 
trusts there shall be no division or sale of the property embraced in 
said trust, and that said property shall not be liable for the contracts, 
debts, or defaults of any. of said cestuti que trusts or of any other per- 
son whomsoever. 

Item 4th. I hereby constitute and appoint George B. ‘Turpin and 
J. Munroe Ogden my executors of this my last will and testament. 

In witness whereof I, the said James A. Ralston, to this my will and 
testament, the same being my last and consisting of the foregoing 
three pages, have, in the presence of the subscribing witnesses, set 
my hand and s al this (11th) eleventh day of May (187 ), eighteen 


hundred and seventy- oa 


(Signed) JAS. A. RALSTON. [1.8] 
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Signed, sealed, published, and declared, at the city of Macon, 
Georgia, by the above-named James A. Ralston, as his last will and 
testament, in the presence of us, who, at his request, each in the 
presence of said testator and in the presence of each of the other, 
have subscribed our names as witnesses hereto this (11th) eleventh 
day of May (1874), eighteen hundred and seventy-four. 

(Signed) J. MUNROE OGDEN. 
, JAMES F. NISBET. 
A. O. BACON. 

ALECK BLOCK. 
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64 EXHIBIT 
State oF New York, City and County of New York: 


I, James A. Ralston, being of sound, disposing mind and mem- 
ory, and being fully aware of the uncertainty of life and desiring to 
dispose of all ‘of the property of which I may die seized and _ pos- 
sessed, doth make, publish, and declare the following as my last will 
and testament, hereby revoking and annulling all other wills here- 
tofore made by me. 

Item Ist. First, I desire that all of my just debts be paid. 

Item 2d. Second, I desire that my body be buried in a suitable 
and Christian-like manner in Rese Hill cemetery, Macon, Ga., and 
that a marble monument, not to exceed in cost the sum of one thou- 
sand ($1,000) dollars, shal! be erected on the spot where marks the 
place of my last repose in the family burying ground. 

Item 3d. Third, I give and bequeath unto Geo. B. Turpin, of the 
city of Macon, B ibb county, Georgia, in trust for his children—Wm. 
C. Turpin, F1 ank M. Turpin, George R. Turpin, Lizzie Turpin, and 
Walter H. Turpin—all of the following-described property, to wit: 
The entire building known as Ralston Hall, situated at the corner of 

Cherry & Third streets, Macon, Ga., together with the stores 
65 which adjoins said theatre building and known as Nos. sixty- 

six (66), sixty-eight (68), seventy (70), subject only to such 
liens and incumbrances as may be created thereon during my life- 
time. 

Item 4th. Fourth, I give and bequeath unto Ida Blanchard, by 
which name she is now known, and whose original name was Sarah 
or Sally Harten, formerly of Philadelphia, Pa., all of the following- 
described property, to wit: The four (4) stores fronting on Third St., 
Macon, Georgia, beginning at and including the first store adjoin- 
ing the : said theatre building, : said four stores being numbered re- 
spectively as follows: Number fifty-three (53), number fifty-five (55), 
number- fifty-nine (59) and sixty-one (61) Third street, No. fifty- 
seven being the entrance to the theatre on 3d St., and is also in- 
cluded. I also give to said Ida all of my watches and jewelry of 
every description and of which I may die seized and possessed of. 

Item 5th. Fifth, I give arid bequeath unté my aunt, Mrs. Laura 
R. Smith, for and during the term of her natural life, and at her 
death to her children, James R. Smith, AnnieSmith, Daisy Smith, 
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and Charles Smith, in fee simple, all of my undivided one-half in- 
terest in the premises known as the Ralston mansion house, situated 
in said city of Macon, Georgia. 
Item 6th. Sixth, I give and bequeath unto my grand- 
66 mother, Mrs. Mary Ann Lamar, all of the family pictures of 
which I die seized and _ possessed for and during her natural 
life, and at her death to my friend, Geo. B. Turpin, of Macon, Ga., 
having enjoyed his friendship for a long course of years. I feel 
that they will be safe and kept intact in his hands. 

Item 7th. Seventh, I give and bequeath unto my friend, J. Mun- 
roe Ogden, of the city of Macon, Ga., all of the household furniture 
of every description whatever now owned by me and at present in 
the Ralston mansion house, in the city of Macon and State of 
Georgia. 

Item 8th. Eighth, I hereby constitute and appoint as executors of 
this my last will and testament my friends, J. Munroe Ogden and 
Thomas L. Massenburg, of Macon, ‘Ga., and I desire that the ne- 
cessity of making an inventory and returns to the court where this 
will is to operate shall be dispensed with. 

This the 15th day of December, 1879. 

(Signed) JAS. A. RALSTON, 
State, County, and City of New York. 


Signed, sealed, declared, and published by James A. Ralston as 
his last will and testament in the presence of us, the undersigned, 
who subscribed our names hereto in the presence of said testator, at 
his special instance and request, and in the presence of each 

other. 
67 This the 15th day of December, 1879. 
(Signed) H. HORNE, Macon, Ga. 
HORACE E. JONES, 
756 Broadway, N. Y. 
JAS. EDW’D GRAYHILL, 
Att’y-at-Law, 317 Broadway, N. Y. 


EXuHisitT “ C.” 
STATE OF ConNECTICUT, Fairfield County: 


This indenture, made this the twenty-sixth day of August, eighteen 
hundred and eighty, between Jas. A. Ralston, of the county and 
State aforesaid, of the first part, and George B. Turpin, as trustee 
for his children. William C. Turpin, Fr -ank M. ‘Turpin, George R. 
Turpin, Lizzie Turpin, and Walter H. Turpin, of the county of Bibb 
and State of Georgia, of the second part, witnesseth : 

That the said James A. Ralston, for and in consideration of 
the sum of five dollars cash in hand paid to him by the said George 
R. Turpin, trustee as aforesaid, at and before the signing and 
delivery of these presents, the receipt of which is hereby acknowl- 
edged, hath given, granted, bargained, sold, convey ed, and confirmed, 
and by these presents doth bargain, grant, sell, convey,and confirm, 
unto said George B. Turpin, trustee as aforesaid, and his successors 
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in said trust, all of the following-desecribed property, to wit: 
68 All those lots or parcels of land situate, lying, and being In 

the city of -Macon, county of Bibb and State of Georgia, 
known as Ralston Hall, being at the corner of Cherry and T hird 
streets in said city, together with the stores and the lots adjoining 
in which the same are situated and formerly known as numbers 
sixty-six x (66), sixty-eight (68), and seventy (70), Cherry street; the 
said lots adjoining the said Ralston Hall, and which at the date of 
this indenture are occupied by William I. Grace, J. M. W. Chris- 
tian, and Felix Corput; the store adjoining said Felix Corput being 
now vacant, and the stores under said Ralston Hall being now oc- 
cupied by Johnson and Harris; the property hereby conveyed 
being all of the property on Cherry street beginning at and includ- 
ing the store-house occupied by said William F. Grace and running 
on Cherry street to the corner where said street intersects with Third 
street; thence along said Third street to the first store adjoining said 
Ralston Hall, which said store on Third street is not included in 
this conveyance. The property hereby conveyed is sold with the 
condition and understanding that so long as the said James A. Ral- 
ston, party of the first part, shall live he is to receive annually all of 
the rents, issues, and profits of said described property, less such ex- 
penses as may be incurred in the collection of the same and such 

sums as may be paid for repairs, taxes, and insurance; and so 


69 soon as the said ‘James A. Ralston shall die, then the afore- 
said property absolutely and in fee simple — to said George 


5B. Turpin, trustee as aforesaid, and his suecessors. This deed is also 
made subject to a mortgage made by said James A. Ralston to Wil- 
liam H. Ross for five thousand dollars on the store occupied by W. 
I’. Grace: 

To have and to hold said bargained property-, with its rights, mem- 
bers, and appurtenances and belonging, to the only proper use, bene- 
fit, and behalf of him, the said George LB. T urpin, trustee as aforesaid, 
his successors, forever in fee simple. 

And the said James A. Ralston the said described property unto 
the said George b. Turpin, trustee as aforesaid, his successors, he 
will warrant and forever defend against the claim of himself and 
against the claim of all other persons whatsoever. 

In testimony whereof the said James A. Ralston hath hereunto 
set his hand and affixed his seal the day and year first above written. 

(Signed) JAS. A. RALSTON. [sEAt.] 


Signed, sealed, and delivered in the presence of— 
(Signed) CHAS. EDGAR MILLS. 
WILLIAM D. WARD. 


STATE OF NEW YORK, i. 
- . > -?T Ld > SS 
City and County of New York, § 


se it remembered that on this 26th day of August, A. D. 1880 
before me, Charles Edgar Mills, a commissioner of the State 

10 of Georgia in New York, residing in the city of New York, 
personally appeared James A. Ralston, to me _ personally 


IDA RALSTON VS. GEORGE B. TURPIN, &¢., ET AL. 35 


known to be the individual named in and who executed the forego- 
ing instrument, who acknowledged that he executed the same for the 
purposes therein named and mentioned. 
In witness whereof I have hereunto set my hand and affixed my 
official seal this 26th day of August, A. D. 1880. 
(Signed) CHARLES EDGAR MILLS, 
( ommissioner for Gri orgia un Ne iw York. 


117 broadway, N. Y. City. 


STATE OF CoNNEcTICUT, Fairfield County: 


Know all men by these presents that I, Ida Ralston, wife of James 
A. Ralston, of said State & county, doth, in consideration of the 
sum of five dollars cash in hand paid to me by George B. Turpin, 
trustee, ratify and confirm and doth freely and voluntarily give my 
consent to the execution of the aforementioned deed of date August 
26th, 1880, from said James A. Ralston to said George Bb. Turpin, 
trustee for his children, expressed in said deed. 

In testimony whereof I have hereto set my hand and seal this 

the 26th day of August, 1880. 


71 (Signed) IDA RALSTON. 


Signed, sealed, and delivered in the presence of— 
(Signed) CHARLES EDGAR MILLS. 
WILLIAM D. WARD. 


STATE OF New YORK. ) 


City and County of New York, | 


4 SS : 


Be it remembered that on the 26th day of August, A. D. 1880, 
before me, Charles Edgar Milis, a commissioner of the State of 
Georgia in New York, personally appeared Ida Ralston, the wife of 
James A. Ralston, to me personally known to be-the individual 
named in and who executed the foregoing instrument, who acknowl- 
edged that she executed the same for the purposes therein named 
and mentioned; and the said Ida Ralston, being duly examined by 
me separately and apart from her said husband, did declare that 
she did, freely and voluntarily and without any compulsion from 
her husband, sign,seal,and deliver the said instrument for the pur- 
poses therein mentioned, with intention thereby to renounce, give 
up, and forever quitclaim all her right of dower and thirds and all 
her other interest of, in, or to the lands and tenements therein men- 
tioned and conveyed. 

In witness whereof I have hereunto set my hand and affixed my 

official seal this 26th day of August, A. D. 1880. 
72 (Signed) CHARLES EDGAR MILLS, 
Commissioner for Georgia in New York, 


117 Broadway, N. Y. City. 
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Exuisit “ D.” 


STATE OF NEw York, County of New York: 


This indenture, made the twenty-eighth day of August, in the year 
one thousand eight hundred and eighty, between James A. Ralston, 
of the county of Fairfield and State of Connecticut, of the first part, 
and George B. ay 8 trustee for his children, William C. Turpin, 
Frank M. Turpin, Geo. R. Turpin, Lizzie Turpin, and Walter H. 
Turpin, of the county of Bibb and State of Georgia, of the second 
part, witnesseth : 

That the said party of the first part, for and in consideration of 
the sum of five dollars (and other valuable consideration), lawful 
money of the United States, to him in hand paid by the said party 
of the second part at or before the ensealing and delivery of these 
presents, the receipt whereof is hereby acknowledged, and the 
said party of the second part, his successors, executors, and ad- 

ministrators, forever released and discharged from the same 
73 by these presents, hath granted, barg ained, sold, aliened, 

remised, released, convey ed, and confirmed, and by these 
presents doth grant, bargain, sell, alien, remise, release, convey, 
and confirm, unto the said party of the second part and to his 
successors and assigns forever all of those lots or parcels of land 
situate, lying, and being in the city of Macon, county of Bibb and 
State of Georgia, and known as the Ralston Hall Theatre Building, 
situated at the corner of Third and Cherry streets in said city, to- 
gether with the lots on Cherry street, and numbered as follows: 
No. eighty-two (82), occupied by Johnson & Harris; No. eighty-six 
(86), occupied by Felix Corput; No. eighty-eight (88), occupied by 
J. M. W. Christian ; No. ninety (90), occupied by William F. Grace; 
and No. eighty-four (84), being now vacant; the property thereby 
conveyed being all the property on said Cherry St., beginning at 
and including the lot on which the store now occupied by said 
William IF. Grace is located and running on Cherry St. to the cor- 
ner where said street intersects with Third street ; thence along said 
Third street to the first store adjoining said Ralston Hall on Third 
St. 

The property hereby conveyed is sold with the condition that so 

long as the said James A. Ralston shall live he is to receive the an- 
nual rents, issues, and profits of said property, less such ex- 
74 penses as may be incurred in the collection of same and 
amounts that shall be paid for taxes, repairs, and insurance ; 
and so soon as the said James A. Ralston shall die, then the title to 
said property shall vest absolutely and in fee simple in said George 
B. Turpin, trustee aforesaid, and his successors. 

Together with all and singular the tenements, hereditaments, and 
appurtenances thereunto belonging or in anywise appertaining, and 
the reversion and reversions,,.remainder and remainders, rents, is- 
sues, and profits thereof, and also all the estate, right, title, interest 
in said property, possession, claim, and demand whatsoever, as well 
in law as in equity, of the said party of the first part, of, in, and to 


+)! 
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the same and every part and parcel thereof, with the appurte- 
nances; to have and to hold the above granted, bargained, and de- 
scribed premises, with the appurtenances, unto the said party of the 
second part, his successors and assigus, to their own proper use, 
benefit, and behalf, forever. 

This deed, so far as the property now occupied by William F. 
Grace is concerned, is subject to a mortgage made by James A. 
Ralston to William H. Ross for five thousand doliars. 

And the said James A. Raiston, for his heirs, executors, and ad- 

ministrators, doth covenant, grant, and agree toand with the 
79 said party of the second part, his successors and assigns, 

that the said James A. Ralston, at the time of the sealing 
and delivery of these presents, is lawfully siezed in his own name 
and right of a good, absolute, and indefeasible estate of inheritance 
in fee simple of and in all and singular the above granted and 
described premises, with the ap purtenances thereto appertaining 
and belonging, and has good right, full power, and lawful authority 
to grant, bargain, sell, and convey the same in manner aforesaid. 

And that the said party of the second part, his successors and 
assigns, shall and may at all times hereafter peaceably and quietly 
have, hold, use, occupy, possess, and enjoy the above granted 
premises, and every part and parcel thereof, with the appurtenances, 
without any let, suit, trouble, molestation, eviction,or disturbance of 
the said party of the first part, his heirs or assigns, or of any other 
person or persons lawfully ‘claiming or to claim the same, and that 
the same now are free, clear, discharged, and unencumbered of and 
from all former and other grants, titles, charges, estates, judgments, 
taxes, assessments, and encumbrances of what nature or kind soever, 
except as hereinbefore expressed; and also that the said party of 
the first part, and for his heirs and all and every person or persons 

whatsoever lawfully or equitably deriving any estate, right, 
76 title, or interest of, in, or to the hereinbefore-granted premises 

by, from, under, or in trust for them, shall and will, at any 
time or times hereafter, upon the reasonable request and at the 
proper costs and charges in the law of the said party of the second 
part, his successors and assigns, make, do, and execute, or cause to 
be made, done, and executed, all and every such further and other 
lawful and reasonable acts, conveyances, and assurances in the law 
for the better and more effectually vesting and confirming the 
premises hereby granted, or so intended to be, in and to the said 
party of the second part, his successors and assigns, forever, as by 
the said party of the second part or their counsel learned in the 
law shall be reasonably advised or required. 

And the said James A. Ralston, for himself and his heirs, the 
above-described and hereby granted and released premises, and 
every part and parcel thereof, with the appurtenances, unto the said 
party of the second part, his successors and assigns, against the said 
party of the first part and his heirs, and against all and every per- 
son or persons whomsoever lawfully claiming or to claim the same, 
shall and will warrant and by these presents forever defend. 
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In witness whereof the said party of the first part has hereunto 


set his hand and seal the day and year first above written. 
V7 (Signed) JAS. A. RALSTON. [1. s.] 


Sealed and delivered in the presence of— 
A. PROUDFIT, 
CHAS. EDGAR MILLS, 


Their signatures. 


All erasures and interlineations made before signing and sealing 
(Signed) CHAS. EDGAR MILLS. 
A. PROUDFIT. 


STATE OF NEw YORK, | 
City and County of New York, | 


> aa. 


se it remembered that on this 28th day of August, A. D. 1880, be- 
fore me, Charles Edgar Mills, a commissioner of the State of Georgia 
in New York, residing in the city of New York, personally appeared 
James A. Ralston, to me personally known to be the individual 
named in and who executed the foregoing instrument, who ac- 
knowledged that he had executed the same for the purposes therein 
named & mentioned. 

In witness whereof I have hereunto set my hand and aflixed my 
official seal this 28th day of August, A. D. 1880. 

(Signed) CHARLES EDGAR MILLS, 
Commissione Vr for Georgia an Ne tw York, 
No. 117 Broadway, N. Y. City. 


STATE OF New YorK, County of New York: 
Know all men by these presents that I, [da Ralston, wife of James 
A. Ralston, doth, in consideration of the sum of five dollars, cash in 
hand paid to me by George Bb. ‘Turpin, trustee, mentioned in 
78 a deed this day made to him by my husband, James A. Ralston, 
doth ratify and confirm and doth freely and voluntarily give 
my consent to the conveyance of the property mentioned in said 
deed. 
In testimony of which I have hereto set my hand «& seal this 28th 


day of August, 1880. 
(Signed) IDA RALSTON. [tL s.] 


Signed, sealed, and delivered in the presence of us— 
(Signed) A. PROUDFIT. 
CHAS. EDGAR MILLS. 


STATE OF New YorK, | am 
City & County of New York, j°”’ 


Be it remembered that on this 28th day of August, A. D. 1880, 
before me, Charles Edgar Mills,a commissioner of the State of Georgia 
in New York, residing in the cit¥ of New York, personally appeared 
Ida Ralston, the wife of James A. Ralston, to me personally known 
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to be the individual named in and who executed the foregoing in- 
strument, who acknowledged that she executed the same for the 
purposes therein named and mentioned ; and the said Ida Ralston, 
being duly examined by me separately and apart from her said 
husband, did declare that she did freely and voluntarily and with- 
out any compulsion from her husband, sign, seal, and deliver the 
said instrument for the purposes therein mentioned, with intention 
thereby to renounce, give up, and forever quitclaim all her right 
of dower and thirds and all her other interest of, in, and 
79 to the lands and tenements therein mentioned and conveyed. 
In witness whereof I have hereunto set my hand and 

affixed my official seal this 28th day of August, A. D. 1880. 

(Signed) CHARLES EDGAR MILLS, 
Commissioner for Georgia in New York, 


#117 Broadway, Baio kX. City. 


GEORGIA, Bibb County: 
Superior Court. 
CLERK’s OFFICE. 
Miled for record Sept. 15th, 18580, and recorded Sept. ] oth, 1880, 1th 


Book “ B B,” folios 662, 3, 4. 
(Signed) A. B. ROSS, Clerk. 


EXHIBIT “ EK.’ 


STATE oF NEw YORK, ey 
( ounty of Ne w ) ‘ork, if oe 

This indenture, made the 19th day of April, eighteen hundred 
and eighty-one, between Jas. A. Ralston, of the county of Fairfield 
and State of Connecticut, of the first part, and Geo. B. ‘Turpin, 
trustee, of the county of Bibb and State of Georgia, of the second 
part, witnesseth : : 

That the said Jas. A. Ralston, for and in consideration of the love 
and affection which he bears to the said George b. ‘Turpin and to 
his children hereinafter mentioned, as well as in consideration of 

the valuable aid and assistance which he has received from 
SO the said George b. Turpin during a long series of years in 

his personal and business affairs, as well as in consideration 
of the sum of five dollars in hand paid by the said George b. Tur- 
pin at and before the ensealing and delivery of these presents, the 
receipt whereof is hereby acknowledged, hath granted, bargained, 
sold, and conveyed, and* doth by these presents grant, bargain, sell, 
and convey, unto the said George b. Turpin, trustee, and to his suc- 
cessors in said trust and to his assigns duly authorized all those 
lots or parcels of land situate, lying, and being in the city of Macon, 
county of Bibb, and State of Georgia, being parts of lots (7) seven 
and (8) eight, in square (39) thirty-nine, of said city of Macon, and 
fronting on ¢ ‘herry and Third maoes and bounded as follows : Be- 
ginning ata point on Cherry St. (133) one hundred and thirty-three 
feet from the corner of Cherry and Third streets (said point being the 
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dividing line between said conveyed property and and the property 
now owned and occupied by I. Witkowski), a line running south- 
easterly along the line of said property and Cherry street (133) one 
hundred and thirty-three feet to the corner of Cherry and Third 
streets, thence in a southwesterly direction along the line of said 
premises and Third street to a point on said line ( (96) ninety-six feet 
from the corner of Cherry and Third streets; thence in a north- 
westerly direction to a point alert one hundred and nine feet and 
SIX inches from Third street and (96) ninety-six feet from Cherry 
street; thence southwesterly to a point (109) one hundred and nine 

‘feet anc (6) six inches from Third street and (112) one hun- 
81 dred and twelve feet from Cherry street ; thence northwesterly 

23) twenty-three feet and (6) six inches toa point on the 
said dividing line between the said conveyed premises and the said 
premises of i. Witkowski (112) one hundred and twelve feet from 
the original starting point; thence along said dividing line north- 
easterly (112) one hundred and twelve feet to the original starting 
ont. 

That portion of the property hereby conveyed which adjoins the 
property of the said EK. Witkowski, fronting on Cherry St. (23) 
twenty-three feet and (6) six inches and running back (112) one 
hundred and twelve feet, is subject to a mortgage made by James A. 
Ralston to Wm. H. Ross for ($5,000) five thousand dollars. 

To have and to hold the said bargained and described premises, 
together with all and singular the buildings, tenements, heredita- 
ments, and appurtenances thereunto belonging or in anywise apper- 
taining unto the said George b. Turpin, his successors and lawful 
assigns, in fee simple 

In trust, nevertheless, for the sole and separate use, benefit, and 
enjoy ment of the following-named children of the said George Bb. 
Turpin, viz: William C. Turpin, Frank M. Turpin, George R. “Dur- 
pin, and Walter H. Turpin, without lability for the contracts, under- 
takings, or defaults of the said Geo. b. Turpin or of any other 
person whomsoever : 

Provided, nevertheless, That so long as the said James A. Ralston 
shall live he shall, by himself or through his duly authorized agents, 

retain possession of said property, and shall receive and en- 
82 joy the annual rents, issues, and profits of the same, less 

such expenses as may be incurred in the collection of same 
and less the amounts that shall be paid for taxes, insurance, and re- 
pairs on said property, the meaning and intent of this deed of con- 
veyance being that there is hereby conveyed to the said George B. 
Turpin, trustee as aforesaid, full and perfect title in fee simple to 
said property at this present date, but the possession of the said 
George Bb. Turpin, trastee, and of his said cestui que trusts is post- 
poned, as well as the right to the income from the same, until the 
death of the said James A. Ralston. 

And the said James A. Ralston, for himself, his heirs, executors, 
and administrators, the above described and conveyed premises and 
every part and parcel thereof, with all the appurtenances thereunto 
belonging, unto the said George b. Turpin, trustee, his successors 


wy 
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and assigns, against the said James A. Ralston, his heirs, executors, 
and administrators, and against the claim of all and every person 
or persons whomsoever, shall and will warrant and forever defend 
by virtue of these presents. 
In witness whereof the said James A. Ralston hath hereunto set 
his hand and affixed his seal the day and year first above written. 
(Signed) JAS. A. RALSTON. § [1.s.] 


Signed, sealed, and delivered in the presence of Horace E. Jones 
and William H. Clarkson, as witness my hand and official seal this 
19th day of April, 1881, as witness my hand and official seal. 

(Signed) WILLIAM H. CLARKSON, 


Commissioner for Georgia in New York. 


83 STATE OF New YORK, | fee 
City and County of New York, { iid 
Be it remembered that on this 19th day of April, A. D.1881, before 
me, William H. Clarkson, a commissioner of the State of Georgia in 
New York, residing in the city of New York, personally appeared 
James A. Ralston, to me personally known to be the individual 
named in and who executed the foregoing instrument, who acknowl- 
edged that he executed the same for the purposes therein named 
and mentioned. 
In witness whereof I have hereunto set my hand and affixed my 
seal this 19th day of April, A. D. 1381. 
(Signed) WILLIAM H. CLARKSON, 
. Commissioner for Georgia an New York, 


#117 Broadway, N. Y. City. 


STATE OF New York, County of New York: 

Know all men by these presents that I, Ida Ralston, wife of James 
A. Ralston, do, in consideration of five dollars cash in hand paid me 
by George B. Turpin, trustee, as well asin consideration of the prem- 
ises recited in a deed of conveyance this day made by the said James 
A. Ralston to the said George b. Turpin, trustee, to certain portions 
of lots (7) seven and (8) eight, in square (39) thirty-nine, in the city 
of Macon, county of Bibb and State of Georgia, do hereby ratify and 
confirm the said deed of conveyance, and do hereby join in the exe- 

cution of the same, hereby renouncing and conveying to the 
84 said trustee for the said uses all my right of dower and other 
right, title, and interest in and to said property. 

In testimony whereof I have hereunto set my. hand and affixed 
my seal this nineteenth day of April, eighteen hundred and eighty- 
one. 


(Signed) IDA RALSTON. [1 s.] 


Signed, sealed, and delivered in presence of Horace EK. Jones and 
William H. Clarkson, as witness my hand and official seal this 19th 
day of April, 1881, as witness my hand and official seal. 

, (Signed) WILLIAM H. CLARKSON, 

Commissioner for Georgia in New York. 


6—365 
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STATE OF New YorK, 
City and County of New York, | 


Be it remembered that on this 19th day of April, A. D. 1881, before 
me, William H. Clarkson, a commissioner of the state of Georgia in 
New York, residing in the city of New York, personally appeared 
Ida Ralston, to me personally known to be the individual named in 
and who executed the foregoing instrument, who acknowledged that 
she executed the same for the purposes therein named and men- 
tioned ; and the said Ida Ralston, being duly examined by ie sepa- 
rately and apart from her said husband, did declare that she did 
freely and voluntarily and without any compulsion from her hus- 
band sign, seal, and deliver the said instrument for the purposes 
therein mentioned with intention thereby to renounce, give up, and 

forever quitelaim all her right of dower and _ thirds and all 
85 her other interest of, in, or to the lands and tenements therein 
mentioned and conveyed. 

In witness whereof I have hereunto set my hand and affixed my 
seal this 19th day of April, A. D. 1881. 

(Signed) WILLIAM H. CLARKSON, 
Commissioner for Georgia in New York, 
+117 Broadway, N. ¥. City. 


8 SS) - 


GrorGIA, Bibb County : 


Superior Court. 
CLERK’S OFFICE. 
Left for record April 25, ’81, and recorded in Book “ ii If,” folios 


94, 95, 96, & 97, April 25, ’81. 
J. W. BLOUNT, D. Clerk. 


Endorsement: No. 25. In equity. In dth circuit court U.5., 
west. div., southern dist. of Ga. Ida Ralston vs. Geo. Bb. ‘Turpin, 
trustee, et al. Answer of Geo. b. Turpin, trustee. Filed in office 
this llth day of July, 1884. L. M. Erwin, deputy clerk. Bacon & 
Rutherford, sol’s for def’t-. 


Afterwards, to wit, on the 28th day of July, A. D. 1884, came the 
within-named complainant, by her solicitors, Messrs. Lanier and 
Anderson, and filed her replication to the answer of George Bb. ‘Tur- 
pin, trustee, ef al. ; which said replication is in the words and figures 
following, to wit: 
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86 Replication. 


In the Fifth Cireuit Court of United States for Western Division of 
the Southern District of Georgia. In Equity. 


Mrs. IpbA RALSTON 
VS. 
GrEoRGE B. Turpin, as Trustee for His Children, e¢ al. 


Answer filed by George B. Turpin, as trustee for his children. 


She above-named complainant, saving and reserving unto her- 
self, now and at all times hereafter, all and all manner of benefit 
and adyantage of exception which may be had or taken to the mani- 
fold insufficiencies of the said answer, for replication thereto, says 
that she willaver and maintain and prove her said bill of complaint 
to be true, certain, and sutheient in law to be answered unto, and 
that the said answer of the said defendant is uncertain, untrue, and 
insufficient to be replied unto by this replant, without this, that any 
other matter or thing whatsoever in the said answer contained ma- 
terial or effectual in law to be replied unto, and not herein and 
rab Hato eas replied unto, confessed or avoided, traversed or 
denied, is true; all which matters and things this repliant is and 
will be ready to aver, maintain, and proveas this honorable court 
shall direct, and humbly prays as in and by her said bill she has 

already prayed. 


LANIER & ANDERSON, 


Complarnant’s Solic itors. 


87 Endorsement: 25. U. S. eireuit court, west’n division, 

southern dist. of Ga. Ida Ralston vs. George Bb. Turpin, 
trustee for — children, ef al. Replication. Filed July 28th, 1884. 
L. M. Erwin, deputy clerk. Lanier & Anderson. 


Afterwards, to wit, on the 18th day of October, A. D. 1884, on 
application of Messrs. Lanier & Anderson, solicitors for complain- 
ant, the court made an order appointing examiner of witnesses ; 
which said order is in the words and figures following, to wit: 


Order Appointing Kxaminer of Witnesses. 
In Fifth C ireult Court of the United States for the Western Division 
of the Southern District of Georgia. In Equity. 
[pA RALSTON 
US. 


GEORGE B. Turpin, as Trustee for His Children, eé al. 


Upon application of the complainant in the above-stated cause 
for the appointment of an examiner to take testimony of witnesses 
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in said cause, as provided in the amendment to the rule of court 
number 67, made at December term, 1861, it is ordered by the court 
that E. F. Best, of Macon, Ga., be, and he is hereby, appointed to 
take the testimony of any and all witnesses residing in the 
88 county of Bibb, in said State, and outside of said county 
within one hundred miles of the city of Macon, where said 
court is held, as complainant’s counsel shall desire to have brought 
before said examiner to testify in said case; also further ordered 
that said examiner, upon motion of defendants’ counsel, take the 
testimony of defendants’ witnesses within said limits. 
In open court, Oct. 18th, 1884. 
JAS. W. LOCKE, Judge. 


Endorsement: In U.S. circuit court; western division, so. dist. of 
Georgia. Ida Ralston vs. Geo. B. Turpin, trustee, ef al. Order ap- 
pointing examiner of witnesses. Filed Oct. 18th, 1884. Marion 
Erwin, deputy clerk. Lanier & Anderson. 


Afterwards, to wit, on the 21st day of January, A. D.1885, upon 
the application of Messrs. Lanier and Anderson, solicitors for com- 
plainant, the court made the order extending the time for taking 
testimony ; which said order is in the words and figures following, 
to wit: 


Order Extending Time for Taking Testimony. 


In the Fifth Circuit Court of the United States for the Western 
Division of the Southern District of Georgia. In Equity. 


IpA Ratston vs. Geo. B. Turpin, Trustee, &e., e¢ al. 


89 On the application of the solicitors of the complainant in the 
above-stated case, and for satisfactory reasons shown to the 
court, it is ordered by the court that the time for taking testimony 
in the said case, both that for the complainant and that for the de- 
fendants, be, and the same is hereby, enlarged and extended until 
the first day of April next. All testimony to be used on the hear- 
ing of said case shall be taken by or before the said first day of 
April next, and not afterwards. | 
In open court this 21st day of January, 1885. 
THOMAS SETTLE, Judge. 


Endorsement: U.S. cir. court, W. div., so. dist. of Ga. Ida 
Ralston vs. George B. Turpin, trustee, et al. In equity. Order ex- 
tending time for taking testimony. Filed January 21st, 1885. L. 
M. Erwin, deputy clerk. Lanier & Anderson, sol’s. 


Afterwards, to wit, on the 8th day of May, A. D. 1885, the court 
made an order appointing George W. Gustin, Esq., to take the testi- 
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Esq.; which said order is in the words and figures following, to wit: 
Order Appointing Geo. W. Gustin Examiner. 
as 90 In 5th Circuit Court U. S., Western Div., So. Dist. of Ga. 
In Equity. | 
e Ipa Ratston vs. Geo. B. Turpin, Trustee. 


It appearing to the court that E. F. Best was appointed examiner 
in the above-stated case, which order of appointment expired on 
April Ist, 1885, and before all the witnesses were examined, and it 
appearing that the said E. F. Best is not now in the city and his en- 
, gagements are such as will prevent his further acting as examiner, 
it is ordered that George W. Gustin, Esqr., be appointed as examiner 
in above-stated case to take the testimony of such witnesses as either 
party may produce before him ‘and such other evidence as apper- 
tains to said case and make a report of the same to this court by the 

twentieth (20th) day of May, 1885. . 

In open court May 8th, 1885. 
EMORY SPEER, 
U. 8. Judge. 

a Endorsement: In U.S. circuit court, west. division, so. dist. of 


Ga. Ida Ralston vs. Geo. B. Turpin, trustee. Order appointing Geo. 
W. Gustin examiner. Filed May 8th, 1885. L. M. Erwin, dep. clerk. 


Afterwards, to wit, on the 8th day of May, A. D. 1885, came 
91 the within-named complainant, by her solicitors, Messrs. 
Lanier & Anderson, and filed a precipe for subpoena duces 
tecum, which said precipe is in the words and figures following, to wit : 
Precipe for Subpena Duces Tecum. 
In the 5th Circuit Court of the United States for the Western Division 
of the Southern District of Georgia. In Equity. 
he Ipa RALtsTon vs. GEORGE B. Turpin, Trustee, &ce., e¢ al. 
Subpeena duces teeum as below. 
< To the defendants or their solicitors: 


You are hereby notified to produce in court, to be used in evidence 
on the trial of the above-stated case, during the term of said court 
now in session and from term to term until said case shall be finally 
tried and disposed of, the books kept by the said George B. Turpin 
or by the firm of Turpin & Ogden, showing all the transactions had 


ceiinieleieaee 
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between the said Turpin or the said Turpin & 

Issued May 8th, Ogden and the said James A. Ralston, Jr., re- 

1885. specting the renting and management of the 

property of said Ralston in and about the city 

of Macon, and especially all books and papers showing the yearly 

rent roll of said property and sums of money collected for the rent 

thereof and the disposition made thereof from the time the said 

Turpin or the said ‘Turpin & Ogden became the agent or agents of 

said Ralston in the management of said property down to the pres- 
ent time. 

LANIER & ANDERSON, 
Compl’t’s Sol’s. 


92 Endorsement: U.S. circuit court, west’n division, so. dist. 

of Ga. Ida Ralston vs. Geo. b. Turpin, trustee, et al. Precipe 
for subpena duces tecum. Filed May 8th, 1885. L. M. Erwin, dep- 
uty clerk. Lanier & Anderson, compl’t’s sol’s. 


Afterwards, to wit, on the 29th day of May, A. D. 1885, upon mo- 
tion of Messrs. Lanier and Anderson, solicitors for complainant, the 
court made the following— 


Order as to Cestut Que Trust Defendants. 


In Fifth Circuit Court of the United States for Western Division of 
Southern District of Georgia. 


Ipa RALsToON vs. GEORGE b. TurptIn, Trustee, e¢ al. 
Bill in equity. 


The subpeena issued in the above-stated cause having been re- 
turned, which return has been filed, and it appearing therefrom that 
the said subpcena was duly served on all the defendants named in 
the bill; that said George b. ‘Turpin, as trustee for the defendant 
cestua que trusts, has entered his appearance and filed his auswer to 
said bill, showing the grounds of defence of the said cestuz que trusts 

to said suit, to which answer a replication was duly made; 
93 that no formal answer has been made by the cestui que trusts 
so represented by said trustee, and, discov ery having been 
waived by complainant from them, no order pro confesso was taken 
for complainant nor deemed necessary by her counsel, and it appear- 
ing that the cestuz que trusts are duly represented by their trustee in 
defense of said suit— 

It is, on motion of complainant’s solicitors, ordered by the court 
that the,;said cause proceed to trial as though each cestui que trust 
had made formal answer to said bill or as though or formal order 
pro confesso had been taken against them, to the end that they may 
be bound by decree of the court in said suit in the same manner 
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and to the same extent as their said trustee who has made answer 
as aforesaid. 
In open court, May 29th, 1885. 
EMORY SPEER, 
U. 8. Judge. 


Endorsement: In U.S. cireuit court, western division, so. dist. 
of Georgia. Ida Ralston vs. Geo. B. Turpin, trustee of children. 
Order as to cestut que trusts. Filed May 29th, 1885. M. Erwin, 
deputy clerk. 


Afterwards, to wit, on the 29th day of May, A. D. 1885, came the 
within-named complainant, by her solicitors, Messrs. Lanier and 
Anderson, and, after leave of the court for that purpose first had 

and obtained, did offer an amendment to her bill; which 
94 said amendment is in the words and figures following, to 
wit: 
Amendment to Bill. 


In the Fifth Cireuit Court of the United States for Western Division 
of the Southern District of Georgia. In Equity. 


IpA RALSTON vs. GEORGE B. Turpin, Trustee of Children, &c. 


And now comes the complainant in said cause, and, after leave of 
the court had, amends her bill as follows: Oratrix states that the 
first deed of gift, or which was claimed by the said ‘Turpin to be 
such, was executed on the 26th day of August, 1880, by the said 
James A. Ralston, Jr., with relinguishment of dower executed by 
your oratrix, the same being the deed or other instrument which 
the said Turpin carried with him to Stamford, Connecticut, on the 
oeceasion of his visit to oratrix and her said husband, referred to in 
said bill, and which the said Turpin solicited her said husband and 
herself to sign, as stated in said bill, being an instrument conveying 
to said ‘Turpin, as trustee as aforesaid, the same property described 
in the deeds, copies of which are exhibited to said bill, to take effect 
at the death of the said Ralston. 

Your oratrix did not know when said deed or instrument was 
executed by her, and she 1s satisfied and so charges the fact to be 
that her said husband did not know when he executed said deed or 
other instrument, whether the same was a will or a deed. or what 

its true legal effect was. 
95 Your oratrix and her husband were both then so com- 

pletely under the influence of the said Turpin and so anx- 
ious to conciliate & gratify him that they did not stop to consider 
the character or effect of the paper they were asked to execute, and 
neither of them had any opportunity of taking the advice of any 
friend or person learned in the law. ‘Two days after this deed was 
signed the said Turpin, being for some reason dissatisfied with it, 
had another prepared by one Proudfit, an attorney related to him, 
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and insisted that your oratrix and her said husband should execute 
said second deed, to stand in lieu of the said deed of Angust 26th, 
1880, and your oratrix and her said husband, being still under the 
same influence, did as bidden by the said Turpin, and executed the 
said deed, bearing date the 28th day of August, 1880, a copy of which 
is exhibited to said bill. A copy of the said deed of August 26th, 
1880, being exhibited to the said answer of the respondent Turpin, 
trustee, — oratrix prays to be excused from attaching a copy hereto. 
Your oratrix supposed until a few days ago that the said deed, 
dated August 26th, 1880,*had been destroyed, the said Turpin 
having so soon after its execution procured the execution of the deed 
dated August 28th, 1880, to stand in lieu of the said first-named 
deed, and for this reason she did not refer to said first-named deed 
in her original bill. 

She prays that the said deed dated August 26th, 1880, 
96 may be produced in court by said respondent, and that the 
same be decreed to be delivered up & cancelled for the same 
reasons given by her in said bill for the cancellation of said deeds, 

copies of which are exhibited to said bill. 

LANIER & ANDERSON, 
W. DESSAU, 
Jomplainant’s Solicitors. 
Amendment allowed. 
EMORY SPEER, 
U. S. Judge. 


Endorsement: In U.S. circuit court, west’n division, so. dist. of 
Ga. Ralston vs. Turpin. Amendment to bill. Filed May 29th, 
1885. M. Erwin, deputy clerk. Lanier & Anderson, Dessau. 


Afterwards, to wit, on the 29th day of May, A. D. 1885, came the 
counsel for complainant and defendants in the above-stated cause 
and, with the consent of the court, entered into an agreement to 
continue the hearing of said cause at Atlanta, to commence on June 
1ith, 1885, and to so continue until a decree should be rendered 
therein; which said agreement is in the words and figures follow- 
ing, to wit: 


Agreement of Counsel to Continue Trial at Atlanta and Order Thereon. 


97 In the 5th Circuit Court of the United States for the Western 
Division of the Southern District of Georgia. May Term, 
1885, of said Court. In Equity. 


IpA RALSTON 
vs. 
GrorGE B. Turpin, Trustee for Certain of His Children, e¢ al. 


The hearing of said cause on the bill as amended and the answer 
of respondent thereto and the replication of complainant and the 
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depositions and other evidence taken in said case having been com- 
menced during said term at Macon, Georgia, and, after the pleadings 
in said case had been read, it becoming apparent that said hearing 
and trial could not be completed before the presiding judge would be 
compelled to leavethe placeat which said court was sitting, it is, there- 
fore, agreed and consented by all the parties to said case and their 
counsel, with the approval of the court, that the further hearing of 
said case be had at Atlanta, Georgia, beginning on the 11th day of 
June, 1885, and continuing until a decree is rendered therein, and 
that such deeree when so rendered shall be entered of record in said 
court as of said May term, 1885, either party to have the same right 
of appeal to the Supreme Court of the United States and the same 
rights in all other respects as if said case had been fully heard and 
decree rendered therein whilst said court was regularly in session at 
Macon, Georgia, the place designated by law. 
This 29th day of May, 1886. 3 

LANIER & ANDERSON, 

98 WASHINGTON DESSAU, 
Compl't’s Solicitors, 
BACON & RUTHERFORD, 
HILL & HARRIS, Def’ts’ Sol’s. 


Ordered that this consent be madea part of the record of the 
cause; that it be entered on the minutes of the circuit court of the 
western division of the southern district of Georgia. 

: EMORY SPEER, 
U.S. Judge. 


Endorsement: In U.S. cireuit court, western division, so. dist. of 
Ga. Ida Ralston vs. G. B. Turpin et al. Consent of counsel to con- 
tinue trial at Atlanta and order thereon. Filed July 6th, 1885. L. 
M. Erwin, deputy clerk. 


Afterwards, to wit, on the 12th day of June, A. D. 1885, came the 
within-named complainant, by her solicitors, and, after leave of the 
court first had and obtained, filed an amendment to her bill in this 
cause; which said amendment is in the words and figures following, 
to wit: 

Amendment to Bill. 


99 In the Fifth Cireuit Court of the United States for Western 
Division of the Southern District of Georgia. 


Ipa RAutston vs. GEORGE B. Turpin, as Trustee for Children, eé al. 
Bill in equity. 


And now comes the complainant above named and, after leave of 
the court first had, further amends her said bill as follows: 

Your oratrix further shows that since her said suit was brought 
the paper purporting to be the last will and testament of James A. 
Ralston, her late husband, deceased, which was in her possession at 

7—o68 
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the time of his death, was offered for probate in the surrogate’s court 
of the city, county, and State of New York, being the court having 
jurisdiction of the wills of persons dying whilst residents of said city, 
county, and State of New York; that thereupon a caveat was filed 
against the probate of said instrument as a will upon several grounds, 
and upon proof submitted on grounds and upon proof submitted 
on the issues made at the trial thereof the said court adjudged that 
the said instrument was not a valid will on the grounds set forth in 
the judgment of said court, all which will fully appear, together 
with a copy of said instrument, by a transcript of the record of said 
proceedings duly certified and now here to the court shown. 

Your oratrix states that she has no control over the instrument 

so submitted for the action of said surrogate’s court, and re- 
100 fers to the transcript of the record of the proceedings afore- 

said for the provisions thereof, the original having been filed 
in said surrogate’s court on or about the 14th day of September, in 
the year 1883, as she is informed and believes. 

Oratrix further states that upon the filing of said caveat as afore- 
said (and with the causing, making, or filing of which she had 
nothing to do, directly or indirectly, and which was not done by her 
authority or her knowledge) she was advised by her counsel that 
she had no interest in setting up said instrument as a will, as it did 
not interfere with her rights as sole heir-at-law of her said late hus- 
band, and, besides, that it would be useless to do so. ‘The said tran- 
script — hereto attached as an exhibit. 

LANIER & ANDERSON, 
W. DESSAU, 
Complainant’s Solicitors. 
UnItTED STATES OF AMERICA, 
Western Division of Southern 
Instrict of Georgia, County of Bibb: 


Before me, the undersigned, personally came Ida Ralston, the com- 
plainant in the foregoing-stated bill, who, being duly sworn, saith 
that the statements made in the foregoing amendment (which has 

been read to her and she knows the contents thereof) are, so 
101. =~ faras they concern her own act or deed, true of her own 
knowledge, and so far as they relate to the acts or deeds of 
any other person or persons she believes them to be true. She prays 
the court to allow said amendment and states that she does not now 
offer or make the same for the purpose of vexation or delay. 
IDA RALSTON. 


Sworn to and subscribed before me this 12th day of June, 1885. 
[SEAL. | FELIX C. CAMP, 
Notary Public, Bibb Co., Ga. 
Amendment allowed. 
EMORY SPEER, 
U. S Judge. 
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Endorsement: Ida Ralston vs. Geo. B. Turpin. Amendment to 
bill. Filed July 6th, 1885. L. M. Erwin, deputy clerk. Lanier & 
Anderson, W. Dessau. 


Exurpit “A.” 


The people of the State of New York, by the grace of God free and 
independent, to all to whom these presents shall come or may con- 
cern, Greeting: 

102 Know ye that we, having examined the records and files 

in the office of the surrogate of the county of New York, do 

find a certain will, petition, citation, proofs of service, objections, and 

decree in the matter of the estate of James A. Ralston, deceased, 
there remaining in the words and figures following, to wit: 


STATE OF New York, City and County of New York: 


[, James A. Ralston, of the State, county, and city of New York, 
being of sound, disposing mind and memory, being desirous of dis- 
posing of all the property I own at my death and of which I may 
die seized and possessed, do make, ordain, publish, and declare the 
following as my last will and testament, hereby revoking and annul- 
ling all other wills heretofore made by me: 

Item Ist. First, I desire that so soon after my death as is prac-i- 
cable my executors, hereinafter named, shall pay all the just debts 
that I owe and that may become chargeable against my esiate. 

[tem 2d. Second, I give and bequeath to my wife, Ida Ralston, all 
of the property that I may own at the time of my death, both real 
and personal, of every description whatever, wherever it may be lo- 
cated. T y devise particularly includes all the real estate [ own in 
the city of Macon, Georgia, and the personal property, both orna- 
mental re! useful, of which ] may die possessed. 

Item 3d. Third, [nominate and appoint my friends, George 

103. ~=B. Turpin and Thomas L. Massenburg, of the city of Macon, 

Georgia, as executors of this my last will and testament, of 

whom no bond shall be required at the time of the probate . hereof, 

and the necessity of having my estate appraised and inventory and 

returns made to the probate court are hereby dispensed with this 
the 21st ds av of October, 7887, A. D. 1881. 

JAS. A. RALSTON. [SsEAL.] 


Signed, sealed, declared, and published by the above-named James 
A. Ralston and as his last will and testament in the presence of us, 
the undersigned, who subseribed our names hereto in the presence 
of said testator and in the presence of each other at his special re- 
quest this the 21st day of October, A. D. 1881. 

O. 8S. PAINE, M. D., 
AT West 31st St. - N. ‘a City. 
D. b. IRWIN, 
Middleton, Osage Co., N. Y. 
H. C. BARRETT, 
Hotel Brighton, 42d St. & Broadway, N. Y. City. 
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County oF New YORK: 
Surrogate’s Court. 


To the surrogate’s court of the county of New York: 

The petition of Ida Ralston, of the city of New York, respectfully 
showeth— | 

That your petitioner is the widow of and the sole legatee and 
devisee named in the last will and testament of James A. Ralston, 
late of the county of New York, State of New York, deceased; that 
tle said deceased was, at or immediately previous to his death, a 
resident of the county of New York and a citizen of the United 

States, and departed this life in the State of New Jersey on 
104_—itthe 4th day of July, 1883, and that said last will and testa- 

ment above mentioned relates to both real and personal 
estate. 

Your petitioner further shows that the widow, only heirs, and 
next of kin of said deceased are Ida Ralston, widow (your petitioner), 
who resides at New York city; Laura Ralston Smith, a sister of the 
father of said James A. Ralston, deceased, who resides at No. 130 
West 34th street, New York city, and who is of full age; that the 
said James A. Ralston left him surviving no children or grand- 
children or descendants, father or mother or ancestors, brothers or 
sisters or their descendants, and that the said Laura R. Smith 
is the only heir-at-law and next of kin of the said James A. Ralston, 
deceased. 

Your petitioner therefore prays that a citation issue to the above- 
named persons to attend the probate thereof, and that the said last 
will and testament may be proved and letters testamentary or of ad- 
ministration granted thereon according to law. 


IDA RALSTON. 
City AND County OF NEW YORK, ss: 

The petitioner named in the foregoing petition, being duly sworn, 
deposes and says that she has heard read the foregoing petition sub- 
scribed by her and knows the contents thereof, and that the same is 
true of her own knowledge, except as to the matters therein stated 
on information and belief, and as to those matters she believes it to 


be true. 
IDA RALSTON. 


Sworn this 18th day of August, A. D. 1833, before me 
WILLIAM P. PARKER, 
105 Notary Public (24), New York County. 


(Endorsed :) Surrogate’s court. In the matter of proving the last 
will and testament of James A. Ralston, deceased. Petition filed 
this 14th day of Sept., 1883. Citation. Returnable the 24 day of 
Sept., 1883. Petition for probate. Roger A. Pryor, attorney for peti- 


tioner, 74, 76 Wall street, New York city. 
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The people of the State of New York, by the grace of God free and 
independent, to Laura Ralston Smith, of full age, residing in the 
city of New York, the heir and next of kin of James A. Ralston, 
deceased, send greeting: 


Whereas Ida Ralson, of the city of New York, has lately applied 
to the surrogate’s court of our county of New Y ork to have a certain 
instrument in writing, relating to both real and personal property, 
duly proved as the last will and testament of James A. Ralston, late 
of the city and county of New York, deceased; therefore you and 
each of you are cited to appear before the surrogate of our county 
of New York, at his office, in the city of New York, on the 24th 
day of September, 1888, at ten o’clock in the forenoon of that day, 
then and there to attend the probate of the said last will and testa- 

ment. 
106 [In testimony whereof we have caused the seal of the sur- 
rogate’s court of said county of New York to be hereunto 
affixed. 

Witness Daniel G. Rollins, surrogate of our said county of New 
York, at the city of New York, the 14th day of September, one 
thousand eight hundred and eighty -three. 

‘5 ee AUSBURN M. DICKINSON, 

Clerk to the Surrogate’s Court 


City AND County oF New York, Jo wit: 


Dunnelle Van Schaick, of said city, being duly sworn, says that 
he is over the age of went -one years; that he made personal service 
of the foregoing original citation on the following-named person, in 
said citation mentioned, by exhibiting to her the said original cita- 
tion and delivering to and leaving with her a true copy thereof, as 
follows—that is to say, on the therein-named Laura Ralston Smith, 
at No. 130 West 34th St., in the city of New York, on the 15th day 
of September, 1883. Deponent also says he knew at the time of such 
service the said Laura Ralston Smith to be the person named in 
and described in the said citation. 


DUNNELLE VAN SCHAICK. 


Sworn before me this 17th day of September, 1883. 
WM. E TRIMBLE. 
Ass’t to the Surrogate, N. Y. Co 


In Surrogate’s Court, County of New York. 


107 In the Matter of Proving the Last Will and Testament of 
JAMES A. Ratston, Deceased. 


The answer of Laura Ralston Smith to the petition of Ida Ralston, 
filed September 14, 1883, praying that the last will and testament of 
James A. Ralston may be prov ed and letters s testamentary or of ad- 
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ministration granted thereon according to law, respectfully states 
and alleges as “follows 

First. The said Sica a Ralston Smith admits that the said James 
A. Ralston left him surviving no children or grandchildren or de- 
scendants, father or mother or ancestors, brothers or sisters or other 
descendants ; and, further, that she, the said Laura Ralston Smith, 
is the only heir-at-law and next of kin of the said James A. Ralston, 
deceased. 

Second. The said Laura Ralston Smith, on information and belief, 
alleges that the caid last will and testament referred to and alleged 
in the petition of said Ida Ralston in the above matter was not and 
is not the last will and testament of the said James A. Ralston, de- 
ceased. 

Third. The said Laura Ralston Smith, for further answer in the 
above matter, alleges, upon her information and belief, that the said 
James A. Ralston, om the day of the date of the said last will and 
testament referred in the said petition of Ida Ralston and at the 
time he signed said will, was not of sound mind or memory and was 
incapable of making and executing a valid will, and that he, the 

said James A. Ralston, did not know or understand the con- 
108 tents of said last will and testament. 

Fourth. The said Laura Ralston Smith, further answering, 
alleges, on her information and belief, that the said last will and tes- 
tament alleged in said petition in this matter was prepared under 
the dictation of George b. Turpin, named therein as one of the ex- 
ecutors, 1n Macon and State of Georgia, and under the cover of ap- 
parently giving the property to the petitioner, Ida Ralston, the pos- 
session thereof without bail and without invoice, by the terms of the 
will, would, on proof of the will, come into the possession of said 
George B. Turpin, as executor, without any security whatever; and 
that said will was forwarded to New York and the signature of the 
said testator was procured through the influence of said George 5. 
Turpin, the said Ida Ralston and others aiding and assisting them, 
when the said James A. Ralston, deceased, was ignorant of the con- 
tents thereof and when he was incapable of understanding the con- 
tents of said will and when he was of unsound mind and memory. 

Fifth. The said Laura Ralston Smith, for a further answer herein, 
alleges, upon her information and belief, that the said James A. 
Ralston, deceased, at the time he executed said alleged last will and 
testament was improperly and unduly influenced to sign the same 
by said petitioner, Ida Ralston, the said George B. T urpin, and others 
unknown to this contestant who were aiding and abetting the said 

Turpin and Ida Ralston to procure the execution of said will. 
109 The said contestant, Laura Ralston Smith, therefore alleges 

that the said instrument referred to in said petition in this 
matter is not the last will and testament of the said James A. Ral- 
ston, deceased. 

And she prays that probate of said alleged will be denied and the 
proceedings herein dismissed. 


LAURA RALSTON SMITH. 


| 
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City AND CounTy oF NEw YORK, 8s: 


Laura Ralston Smith, being duly sworn, says she is the contestant 
named in the foregoing answer and knows the contents thereof, and 
that the same is true of her own knowledge, except as to the matters 
therein stated to be alleged on information and belief, and as to those 
matters she believes it to be true. 


LAURA Rk. SMITH. 


Sworn to before me this 22d day of September, A. D. 1853. 
AND. CALVIN, 
Notary Public, N. } ; Co. 


At a surrogate’s court held for the county of New York, at the 
court-house, in the city and county of New York, on the 27th day of 
May,in the year of our Lord one thousand eight hundred and 
elohty-four. 

Present: Hon. Daniel G. Rollins, surrogate. 


110 In the Matter of Proving the Last Will and Testament of 
JAMES A. RAuston, Dee'd. 


Upon reading the petition of Ida Ralston, presenting and asking 
the probate of an instrument purporting to be the last will and testa- 
ment of James A. Ralston, late of the city of New York, deceased, 
which instrument bears date October twenty-first, A. D. 1881, and 
purports to have been witnessed by O. 5. Paine, M. D.,47 West 31st 
street, New York city, D. B. Irwin, Middletown, Orange county, and 
H. C. Barrett, Brighton, 42d street and Broadway, New York city, 
and upon reading the answer of Laura Ralston Smith, the next of 
kin of said James A. Ralston, deceased, to the said petition, a con- 
testant of the probate of said will, and the hearing upon the pro- 
bate of said will coming on to be heard in its regular order upon 
the calendar, and the proponent after appearing on two occasions 
and procuring the hearing to be postponed finally on May oth, 1884, 
after special notice given to both proponent’s counsel and the coun- 
sel for the contestants to appear and proceed with the probate of said 
alleged will, and on said fifth day of May, upon the calling of this 
matter in open court, the said proponent, Ida Ralston, failed to ap- 
pear personally or by her counsel. 

Whereupon the contestant, Laura Ralston Smith, with her coun- 
sel, Mr. Sheldon, duly appeared and produced testimony on her part 
by Hooper C. Barrett and Oakman 58. Paine, two of the witnesses to 
said alleged will’and other testimony. 

Whereupon the matter was duly submitted to the surro- 

111 ~~ gate to decide upon the validity of the said instrument pur- 

porting to be the last willand testament of James A. Ralston, 
deceased. 

Whereupon, after due deliberation, I do order, adjudge, and decree 
that the said instrument propounded as the last will and testament 
of James A. Ralston, deceased, and above described is not and was 
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not the will of said James A. Ralston, deceased, and that the said 
James A. Ralston, at the time of executing said instrument purport- 
ing to be his will, was not capable of making a valid will; and I 
do therefore order and adjudge that probate of said will be refused. 
DAN’L G. ROLLINS, Surrogate. 


All which we have caused by these presents to be exemplified and 
the seal of our said surrogate’s court to be hereunto affixed. 

Witness Daniel G. Rollins, surrogate, at the city of New York, the 
twenty-sixth day of May, in the year of of our Lord one thousand 
eight hundred and eighty-five, and of our Independence the one 
hundred and ninth. 

[SEAL. | AUSBURN M. DICKINSON, 
Clerk of the Surrogate’s Court. 


I, Daniel G. Rollins, surrogate of said county and _ presiding 
magistrate of the surrogate’s court, do hereby certify that Ausburn 
M. Dickinson, whose name is subscribed to the preceding ex- 
112 ~=emplification, is the clerk of the said surrogate’s court of the 
county of New York, and that full faith and credit are due 
to his official acts. I further certify that the seal affixed to the ex- 
emplification is the seal or our said surrogate’s court, and that the 
attestation thereof is in due form. 
Dated New York, May 26th, 1885. 
DAN’L G. ROLLINS, Surrogate. 


STATE OF New YORK, | 
2 | #3 , aes 
City and County of New York, | 


I, Ausburn M. Dickinson, clerk of the surrogate’s court of the 
county of New York, do hereby certify that Daniei G. Rollins, 
whose name is subscribed to the preceding certificate, is the presid- 
ing magistrate of the surrogate’s court of the county of New York, 
duly elected, sworn, and qualified, and that the signature of said 
magistrate to said certificate is genuine. 

[In testimony whereof I have hereto set my hand and affixed the 
seal of said court this 26th day of May, 1885. 

[ SEAL. | AUSBURN M. DICKINSON, 
Clerk of the Surrogate’s Cowrt. 


Endorsement: U.S. circuit court, western division, so. dist. of Ga. 
Ida Ralston vs. Geo. B. Turpin, trustee, ef al. Certified copy of will, 
&e., as exhibit to amendment to bill. Filed July 6th, 1885. L. M. 
Erwin, deputy clerk. , 
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1138 Afterwards, on motion of counsel for defendants, the court 
made the following— 


Order Striking Exhibit to Amendment. 


In 5th Cireuit Court of the U.S. for West. Div., So. Dist. of Ga. 
In Equity. 


IpA Ratston vs. GEORGE B. Turpin, Trustee, et al. 


Counsel for compl’t in the above-stated case having offered as evi- 
dence in this cause a certified copy of the proceedings before the sur- 
rogate of the county of New York, State of New York, in the matter 
of the probate of the will of James A. Ralsion, the same being a pe- 
tition of Ida Ratston asking that said will be probated d, a cave: at filed 
by Laura kK. Smith, and the judgment of the surrogate upon the 

same, the court refused to admit the evidence upon the ground that 
the respondent in this case was not bound by the proceedings in a 
cause to which he was not a party. Counsel for respondent having 
brought to the attention of the court that this certified copy of said 
proceedings was attached to an amendment made by compl’t during 
the progress of this cause while on trial, and thereupon the said 
counsel for respondent moved to strike from the exhibit this certi- 
fied copy of said proceedings before the surrogate of the county of 
New York, State of New York, to wit,.the said petition, caveat, and 
judgment. At the time the court allowed said amendment 
114. +the court was not aware that this certified copy of proceed- 
ings before the surrogate was attached as a part of the ex- 

hibit to the amendment. 

It is therefore ordered that that part of the exhibit above set out 
be stricken from said amendment. 

EMORY SPEER, 
U. S. Judge. 


Exceptions Pendente Late. 


And complainant excepts to the foregoing order striking the 
exhibit to the amendment referred to therei in, and prays the allow- 
ance of this exception. 

LANIER & ANDERSON, 
Sol’s for Compl’. 


Allowed and ordered filed as part of the record in said case. 
EMORY SPEER, 
U. S. Judge. 


Endorsement In U.S. eirecuit court, western division, southern 
dist. of Ga. Ida Ralston vs. Geo. B. Turpin, trustee, et al. Order 
striking exhibit to amendment, exceptions, and order allowing. 
Filed July 6th, 1885. L. M. Erwin, deputy clerk. Lanier & An- 
derson. 
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115 And afterwards came the said complainant, by her solic- 
itors, and filed further exceptions to said order striking — ex- 


hibit to amendment; which exceptions are in the words and figures 
following, to wit: 


Further Exceptions. 


In the 5th Circuit Court of the United States for the Western Division 
of the Southern District of Georgia. In Equity. 


IpA RALSTON vs. GEORGE B. Turpin, Trustee, et al. 


In the progress of the trial of the above-stated case the annexed 
exemplification from the surrogate’s court of the county and ng ite of 
New York giving a certified copy of the last will of James A. Ral- 
ston, Jr., of the petition of Ida Ralston, his widow, for probate thereof, 
the caveat filed thereto by Mrs. Laura R. Smith, an aunt of the al- 
leged testator, and the judgment of the said surrogate’s court refus- 
ing the probate of said will and declaring it null and void (which 
suid annexed exemplification is marked “ Exhibit A”) was offered 
in evidence by the complainants in said above-stated case; where- 
upon the court, on pos okie to said evidence as irrelevant and 
illegal, rejected s said exemplification and refused to allow it as evi- 
dence in said case on the ground that respondents, not having been 
parties to said proceedings in said surrogate’s court, were and are 
not bound or affected by said proceedings or by the judgment of said 

surrogate’s court, and that said exemplification is otherwise 
116 irrelevant. 

Thereupon complainant excepts to said decision rejecting 
said evidence and claims that said evidence was proper and should 
have been admitted to show the contents of said will, and that the 
court in which it was offered for probate had adjudged it void, and 
had declared that said James A. Ralston, Jr., died intestate, and thus 
showing that complainant rightly brought her said suit as heir-at- 
law of said Ralston and not as his sole legatee ; and complainant 
prays that this her exception to ihe rejection of said evidence may 
be allowed and ordered filed as part of the records of said case. 

LANIER & ANDERSON, 
WASHINGTON DESSAU, 
Complainant’s Solicitors. 
Allowed and ordered filed as part of the record in said case. 
EMORY SPEER, 
U.S. Judge. 


Afterwards came the said complainant, by her solicitors, and, after 
leave of the court first had and obtained, filed her amendment to 
amendments to her original bill; which said amendment is in the 
words and figures following, to wit: 
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Amendment to Amendments to Pill. 


117 = Circuit Court, West’n Div., So. Dist. of Ga. In Equity. 


eo 


Mrs. IpA RALSTON 
vs. 


GEORGE B. Turpin, Trustee for His Children. 


And now comes the said complainant, by her solicitors of record, 
and, with leave of the court first hereunto obtained, amends the 
amendments heretofore made to said bill, original, and each and all 
of the same by waiving sworn answer from said defendants to each 
and every and all of of said amendments. 

LANIER & ANDERSON, 
WASHINGTON DESSAU, 
Solicitors for Complainant. 

Amendment allowed. 

EMORY SPEER, 
U.S. Judge. 


Endorsement: U.S. circuit court, western division, so. dist. of Ga. 
[da Ralston vs. Geo. B. Turpin, trustee, e al. Amendment to amend- 
ments to bill and order allowing. Filed July 6th, 1885. L. M. 
Erwin, deputy clerk. : | 


Afterwards, to wit, on the 16th day of June, A. D. 1885, came the 

within-named defendant, by his solicitors, and filed his an- 

11S swer to the amendments; which said answer Is in words and 
figures following, to wit: 


Answer of Geo. B. Turpin to Amendments. 


In Fifth Cireuit Court United States, West’n Div., So. Dist. of Ga. 
In Equity. 


IpA RALSTON 
Us, 
Grorce B. Turpin, Trustee for His Children, eé al. 


Answer of Geo. B. Turpin to the amendments to the above-statec 


bill. 


In answer to the several amendments in this case the respondent, 
Geo. B. Turpin, says: 

The compl’t, as well as Jas. A. Ralston, Jr., knew that the deed of 
the 26th Aug., 1880, as well as the deeds of the 28th Aug., 1880, and 
April 19th, 1881, were intended by all the parties to said instru- 
ments to be deeds, and it was fully understood that each of them 
were deeds at the time they were executed; and respondent now 
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alleges that the deeds of the 26th Aug., 1880, and the 28th of Aug 
1880, altho’ containing several infor malities, are valid deeds under 
the law, the intention of the e parties to said instruments being plainly 
expressed that they would operate as such. 

The statement made by compl’t that neither she nor James A. 
Ralston knew whether the deed of Aug. 26th, 1880, was a deed or a 
will was not made in her original bill and is an after-thought sug- 

gested by discussion during the progress of the cause. 
119 The allegation that neither compl!’t nor Jas. A. Ralston had 

any opportunity of advising with any friend or person learned 
in the law before signing said deeds is not true, for compl’t and Jas. 
A. Ralston voluntarily came from Stamford, Conn., to New York 
city, unaccompanied by any one, for the purpose of signing the deed 
of Aug. 28, 1880; they stopped at their own hotel. Respondent did 
not even know when they arrived in New York city. ‘There certainly 
was every opportunity of consulting a lawyer, both in the town in 
which they lived as well as in New York city. Respondent shows 
that this allegation is all an after-thought suggested to compl’t’s mind 
after hearing the legal points of her case discussed; for respondent 
shows that after he had fully explained to James A. Ralston that 
his marriage revoked the wills,he had made, which explanation was 
in the presence of compl’t,and had said to James A. Ralston that if 
it it was still his desire that respondent’s children should have the 
property mentioned in the will, and if it was perfectly agreeable, 
both to him and the compl't, that he had a deed drawn giving this 
property to this respondent’s children at the death of him, the said 
Ralston, but reserving the use or rents of said property as long as 
he, the said Ralston, should live; whereupon the said Ralston said it 
was his desire that respondents children should have the property 
mentioned in the will, and both he and compl’t said it would give 
them pleasure to sign the deed. 

All the lawers in Conn. and New York could not have explained 

more clearly what the deed contained and its practical effect 
120 than respondent did, nor was there the slightest misunder- 

standing on the part of any one. Mr. Ogden, who had been 
invited by Jas. A. Ralston to pay him a visit that summer , had come 
to Stamford with respondent for the purpose of visiting his rela- 
tives, residing then at the hotel, and the said Jas. A. Ralston, of his 
own accord, called on Mr. Ogden at the hotel & brought him to his 
house to dinner, and as Mr. Ogden could remain but a short time in 
Stamford, Jas. A. Ralston, of his own accord and upon his own sug- 
gestion, invited Mr. Ogden to accompany him and the compl’t on 
their trip to Bridgeport, where they voluntarily went to find a com- 
missioner of deeds for Ga. Therefore respondent shows there was 
every opportunity for either of them while in Stamford, at their own 
home, amongst their own acquaintances, or at Bridgeport, to have 
consulted a person learned in the law had they the slightest dispo- 
sition to do so. | 

Respondent admits that the last will and testament of the said 
Jas. A. Ralston is now impounded in the office of the surrogate of 
the county of New York, and that the said will is not now “under 
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the control of compl’t, and that she cannot produce said will in 
court. 

Respondent objects to so much of said‘amendment as refers to the 
action of the surrogate court of New York,and asks that he will not 
be required to answer this part of the amendment, because respond- 

ent was no party to any proceedings that may have taken 
121 place in said court; and, second, because respondent charges 

the whole proceeding to be one of collusion; that the compl’t 
voluntarily carried said will into that court and colluded with one 
Mrs. Smith, who had no interest under the will and no interest if the 
will should be set aside, to caveat said will, and after causing the 
caveat to be filed did not appear in court to resist the same. 

BACON & RUTHERFORD, 
Resp’t’s Sol’s. 

GEORGIA, Fulton Co.: 


Personally appeared Geo. B. Turpin, who, being duly sworn, de- 
poses and says that the facts stated in this answer are true so far as 
they depend upon his own knowledge are true, and so far as derived 
from the knowledge or information of us he believes — to be true. 


GEO. B. TURPIN. 


Sworn to and subscribed before me this 16th June, 1885. 
O. C. FULLER, 
Deputy. Clerk 'U. 8. C. C., Nor. Dist. of Ga. 


Endorsement: In equity. 5th circuit court U. S., west. div., so 

dist. of Ga. Ida Ralston vs. Geo. B. Turpin, trustee, et al. Answer 

of Geo. B. Turpin to amendments. Filed July 6th, 1885. 

122 L. M. Erwin, deputy clerk. Bacon & Rutherford, sol’s for 

resp’d’t. Answer allowed this 16th June, 1885. Emory 
Speer, U.S. judge. 


And afterwards the court, on motion of complainant’s solicitors, 
made an order allowing the general replication heretofore filed — be 
considered as filed and apply to the answer of respondents to the 
amendments as well as to the original answer; which order isin the 
words and figures following, to wit: 


Order as to Replication Covering Amendments. 


In the 5th Circuit Court of the United States for the Western Divis- 
ion of the Southern District of Georgia. In Equity. 


Ipa RALstTon vs. GEORGE b. Turpin, Trustee, e¢ al. 


It appearing to the court that since the complainant’s general rep- 
lication was filed in the above-stated case the original bill of com- 
plaint has been several times amended by leave and order of the 
court, and that answers have been filed to said several amendments 
of said bill— 

It is ordered by the court, on motion of complainant’s 
123 ~=counsel, that said general replication so heretofore filed in 
said case by the said complainant do apply and be considered 
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as filed to the said answer of said respondents to the said several 
amendments of said bill as well as to the said original answer or 
answers to said original bill. 
{MORY SPEER, 
U.S. Judge. 


Endorsement: In U.S. circuit court, western division, so. dist 
of Ga. Ida Ralston vs. Geo. B. Turpin et al. Order as to replica- 
tion covering amendments to bill. Filed July 6,1885. L. M. kr- 
win, deputy clerk. 


And afterwards came the complainant, by her solicitors, and ob- 
jected to certain testimony of A. O. Bacon; whereupon the court 
ordered the same to be stricken from the evidence: which said order 
is in the words and figures following, to wit: 


Order Sustaining Objections to Certain Testimony of A. O. Bacon and 
Allowing Same to be Stricken from the Evidence. 


In the 5th Circuit Court of the United States for the Western Divis- 
ion of the Southern District of Georgia. 


IpA Ratston vs. GEORGE B. Turpin, Trustee, &e., e¢ al. 


124 The following extracts from the testimony of A. O. Bacon, 
taken before George W. Gustin, examiner, to wit: “ I had been 

attorney for his mother and family for several vears, and would not 
have consented to his making a will had he not been sober ;” and also 
the last clause of the witness’ answer to the question (propounded 
by complainant’s counsel), viz: “ Did you have any communic: ition 
with Ralston as to the pre paration of the deed of April 19th, 1881 ; 
to which the witness answered: “I had no communication whatever 
with Ralston as to the preparation of this last-named deed, but was 
guided by the deed of August 28th, 1880 (and by information re- 
ceived from Mr. Proudfit, who drafted the first deed”), having been 
objected to by complainant’s solicitors as being illegal testimony— 

It is ordered by the court that said objection be sustained, and 
that said first extract from said witness’ testimony, and also the 
words “and by information received from Mr. Proudfit, who drafted 
the first deed ” (being a part of the witness’ answer to the question 
set forth in the second extract) be stricken —and notallowed as evi- 
dence in said case. 


EMORY SPEER, 
U.S. Judge. 


Endorsement: In U.S. circuit court, western division, so. dist. 
of Ga. Ida Ralston vs. Geo. B. Turpin, trustee, et al. Order sus- 
taining objection to certain testimony of A. D. Bacon and allowing 

same to be stricken from the evidence. Filed July 6th, 
125 1885. L. M. Erwin, deputy clerk. 


Afterwards, to wit, on the 2nd day of July, A. D., 1885, this cause 
came on to be heard, and, after argument by counsel, the court ren- 


PMS na! ER 
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dered its final decree therein in the words and figures following, to 
wit: 
Final Decree. 


In the Circuit Court of the United States for the Western Division 
of the Southern District of Georgia. In Equity. 


IpA RALSTON vs. GEORGE B. Turpin, Trustee, et al. 


This cause came on to be heard at this term and was argued by 
counsel, and thereupon, upon consideration thereof, it was ordered, 
adjudged, and decreed as follows: 

[t is hereby ordered, adjudged, and decreed that the several pray- 
ers in complainant’s bill be denied; that the said bill be dismissed, 
and that complainant pay all the costs incurred in the cause, to be 
taxed by the clerk of this court. 

[In open court this July 2d, 1885. 

EMORY SPEER, 
U.S. Judge. 


Endorsement: U.S. circuit court, western division, south- 
126 ern dist. of Ga. Ida Ralston vs. Geo. B. Turpin, trustee, e¢ al. 
In equity. Final decree for defendant. Filed July 6th, 18865. 

L. M. Erwin, deputy clerk. 


And the said complainant, being dissatisfied with the said decree, 
did, on the 7th day of July, A. D. 1885, and in open court, appeal 
from said decree to the Supreme Court of the United States ; which 
said appeal and the order allowing the same are in the words and 
figures following, to wit: 


Petition for Appeal and Order Allowing. 


In the Fifth Cireuit Court of the United States for the Southern Dis- 
trict of Georgia, Western Division. 


IpaA Ratston, Complainant, 
VETSUS 
GrorceE B. Turpin, as Trustee for his Children, William C. Turpin, 
Frank M. Turpin, George R. Turpin, and Walter H. Turpin ; and 
also William C. Turpin, Frank M. Turpin, George Rh. ‘Turpin, and 
Walter H. Turpin, Defendants. | 


Bill in equity. 


Decree against the complainant and in favor of the defendants at 
May term, 1885, being a decree denying the prayers of complain- 
ant’s bill and dismissing said bill with costs to be paid by com- 
plainant. 


127. To the honorable the judges of said court: 
The above-stated cause coming on for trial at the regular 
May term, 1885, of said court, and after trial thereof before the Hon- 
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orable Emory Speer, judge of the United States district court for 
said southern district, presiding, a final decree against the complain- 
ant, Ida Ralston, and in favor of the said defendants having been 
rendered by the said court in said cause, the said complainant, Ida 
Ralston, appellant, now comes during the said term, in open court, 
and makes and files this her petition praying for an appeal to the 
Supreme Court of the United States, and she, as such appellant, now 
appeals from the whole of said decree so rendered against her in said 
United States circuit court, and respectfully prays that the decree of said 
circuit court and the bill as amended, answers, pleadings, depositions, 
evidence, exceptions filed, orders, and proceedings in the said cause 
may be sent to the Supreme Court of the United States without de- 
lay, and that the said Supreme Court of the United States will pro- 
ceed to‘hear the said cause anew, and that said decree of the said 
United States circuit court and every part thereof may be reversed 
and a decree made in favor of appellant, as prayed for in her said 
bill, with costs, or such other decree as to the said Supreme Court 
shall seem just. 

Petitioner now here tenders her appeal bond, as provided for by 
law. 

This 7th day of July, 1885. 

128 LANIER & ANDERSON, 
WASHINGTON DESSAU, 


Solicitors for Appellant. 


CLIFFORD ANDERSON, Counsel. 


Order Allowing —. 


In the Fifth Circuit Court of the United States for the Southern 
District of Georgia, Western Division. 


Ipa Raxtston, Complainant, 
VErsSUs 
GreorGce B. Turpin, Trustees for His Children, William C. Turpin, 
Frank M. Turpin, George R. Turpin, and Walter H. Turpin, and 
also William C. Turpin, Frank M. Turpin, George R. Turpin, and 
Walter H. Turpin, Defendants. 


Bill in equity. 


Decree against complainant & in favor of the defendants at Mav 
term, 1885, being a decree denying the prayers of complainant’s 
bill and dismissing said bill with costs to be paid by complain- 
ant. 

Upon the petition of Id@ Ralston, complainant in the above-stated 
cause, praying for the allowance of an appeal to the Supreme Court of 
the United States for the reversal of the decree rendered against her 
as a final decree in said cause, and tendering a bond for costs in the 
sum of five hundred dollars, with William P. Palmer as bondsman 
(besides herself as principal obligee), which bond is hereby approved 
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it is ordered by the court, in open court, at the said May term, 
129 =: 1885, thereof, thatan appeal beallowed,and that the clerk of the 
United States circuit court for the southern district of Georgia, 
western division, do send up to the October term, 1885, of the Su- 
preme Court of the United States a duly certified transcript of the 
said petition and this order, together with the said bill and amend- 
ments, answers, pleadings, depositions, evidence, exceptions filed, 
and proceedings, including said decree, in the said cause, according 
to law in such cases provided, to the end that the said decree may 
be reviewed by the said Supreme Court as prayed for by appellant. 
Done in open court this 8th day of July, 1885. 
EMORY SPEER, 
U. S. Judge. 


Endorsement: In U.S. circuit court, western division, southern 
district of Georgia. Ida Ralston vs. George Bb. Turpin, trustee, et al. 
Petition for appeal and order allowing. "Filed July 8th, 1885. — L. 
M. Erwin, deputy clerk. 


Power of Attorney. 
Bond on appeal. 
130 Sratre or Grorata, County of Bibb: 


Know all men by these presents that I, Ida Ralston, of the city, 
county, and State of New York, for and in consideration of one dol- 
lar to me paid, the receipt whereof is hereby acknowledged, as well 
as for other good consideration to me hereunto moving, have consti- 
tuted and appointed and by these presents constitute and appoint 
Robert S. Lanier and Clifford Anderson, of the county and State 
first aforesaid, my true and lawful attorneys, for me and in my name 
to execute in my place and stead such bond, in connection with a 
co-bondsman or bondsmen as surety, which may be necessary or 
proper for me to have made in order to complete the appeal by me 
to the Supreme Court of the United States of the following-stated 
case, now being considered by the court, in case the same should be 
decided by the court against me and in favor of the defendants, to 
wit, Ida Ralston vs. George b. Turpin, as trustee for his children, 
William C. Turpin, Frank M. Turpin, George R. Turpin, and Walter 
H. Turpin, and — said William C. Turpin, Frank M. Turpin, George 
R. Turpin, and Walter H. Turpin, bill in equity, in the fifth circuit 
court of the United States for the southern district of Georgia, western 

division, and which came on to be tried before the said court at 
131 the May term, 1885, of said court, the said attorneys-in-fact be- 

ing hereby authorized to execute for me and in my name any 
such appeal bond for any sum deemed necessary or proper for me to 
give in said case to complete said appeal, and this may be done by 
either of my said attorneys-in-fact as effectually as though done by 
both, hereby ratifying whatever my said attorneys-in- fact or either 
of them shall or may do in the premises by virtue of these presents. 

Witness my hand and seal this 27th day of June, A. D. 1885. 

IDA RALSTON. [L.s.] 


JI—308 
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Signed, sealed, and delivered in the presence of— 
[seAL.] FELIX C. CAMP, 
Not. Pub., Bibb Co., Ga. 


“iled in office U.S. circuit court this 8th day of July, 1885. 
L. M. ERWIN, 
Deputy Clerk. 


Bond. 
Supreme Court of the United States. 


In the Fifth Circuit Court of the United States for Western Division 
of the Southern District of Georgia. 


Ipa RAtston, Complainant, 
Versus 
132 GerorGeE B. Turptn, as Trustee for His Children, William C. 
Turpin, Frank M. Turpin, George R. Turpin, and Walter 
H. Turpin, and against the said William C. Turpin, Frank M. 
Turpin, George R. Turpin, and Walter H. Turpin, Defendants. 


Bill in equity. 


Decree at May term, 1885, denying the prayers of complainant’s bill 
and dismissing said bill with costs, to be paid by complainant. 


Know all men by these presents that we, Ida Ralston, of the city, 
county,and State of New York, as principal,and William D. Palmer, 
a citizen of and resident in the city of Macon, county of Bibb, 
State of Georgia, as surety, are held and firmly bound unto George 
B. ‘Turpin, as trustee for his children, William C. Turpin, Frank M. 
Turpin, George R. Turpin, and Walter H. Turpin, and also unto 
the said William C. Turpin, Frank M. Turpin, George R. Turpin, 
and Walter H. Turpin, and to the successors of said trustee and his 
heirs and legal representatives of the said above-named children in 
the sum of five hundred dollars, to be paid to the said George B. 
Turpin, as trustee as aforesaid, and to his successors as said trustee, 
and to the said above-named children of the said Turpin, their heirs 
or legal representatives ; to which payment, well and truly to be made, 
we bind ourselves and each of us, jointly and severally, and our 
and each of our heirs, executors, and administrators, firmly by these 


presents. 
133 Sealed with our seals and dated this the 7th day of July, 
1885. 


Whereas the above-named Ida Ralston hath taken an appeal to 
the Supreme Court of the Unjted States to reverse the decree ren- 
dered in the above-entitled cause by the said fifth circuit court of 
the United States for the western division of the southern district of 
Georgia: 

Now, therefore, the condition of this obligation is such that if the 
above-named Ida Ralston shall prosecute her said appeal to effect 
and answer all costs if she shall fail to make good her plea, then 
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this obligation shall be void; otherwise to reman in full force and 
virtue. 
IDA RALSTON, [L. s.] 
By her attorney-in-fact, R. 8. LANIER. 
: WILLIAM D. PALMER. §[L. s.] 


Signed, sealed, and delivered in the presence of the undersigned, 
who certifies that William D. Palmer is worth the amount of this 
bond, in money and money invested, as sworn to below. 

L. M. ERWIN, 
Deputy Clerk. 
STATE OF GEorGIA, Bibb County : 
_ Before me personally came William D. Palmer, of said county and 
State, who, being duly sworn, says that he, deponent, is worth the 
sum of ten thousand dollars over and above all debts and 
184 over and above any and all right of homestead and other ex- 
emptions allowed herein by law, the above sum consisting 
mainly in money and money invested in Macon, Ga. 


. WILLIAM D. PALMER. 


Sworn to and subscribed before me this 7th day of July, 1885. 
L. M. ERWIN, 
Deputy Clerk, U.S. Circuit Court. 


Bond approved and ordered filed this Sth day of July, 1885. 
EMORY SPEER, 


U. S. Judge. 


Endorsement: U.S. circuit court, western division, southern dis- 
trict of Georgia.. Ida Ralston vs. George Bb. ‘Turpin, trustee, et al. 
Bond on appeal. Filed July Sth, 1885. L. M. Erwin, deputy clerk. 


Testimony. 


In the Fifth Circuit Court of the United States for the Western 
Division of the Southern District of Georgia. In Equity. 


[pA RALSTON 
vs. 
GrorGcE B. Turprn, as Trustee for His Children, e¢ al. 
Depositions on Behalf of Complainant. 
Commission to examine Lewis R. Hurlbutt, Henry A. Hub- 


135 bard, James H. Olmstead, Sarah A. Hubbard, and Patrick 
McCarthy, witnesses on behalf of complainant. 
Interrogatorves. 

Interrogatories to be propounded to Lewis R. Hurlbutt, Henry A. 
Hubbard, Sarah A. Hubbard, James H. Olmstead, and Patrick 
McCarthy, material witnesses for the complainant in the above- 
stated case, and who reside out of the State of Georgia, in the 
town of Stamford, in the State of Connecticut. 


Interrogatory Ist. Please state where you resided in the years 
1880 & 1881 and what was and is your profession or calling. 
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Int’y 2d. Please state whether or not you were acquainted with 
James A. Ralston and Ida Ralston, his wife; if so, where and how 
long. 

Int’y 3d. If you answer you were acquainted with said James A. 
Ralston in the, years 1880 and 1881 or any part of those years please 
state also if you kriow what was then his condition, physically and 
mentally, and whether or not he lived a sober and temperate life or 

the contrary. If you state that he did not live soberly state 
136 = all you know as to his habits. Describe his then physical 

and mental (condition) condition, as near as you can, and his 
habits or any habit you know of which may have affected him in 
any way, and state your opportunities for knowing what you testify 
about, and give the facts on which you base any opinion or conclu- 
sions you may give in answer to these interrogatories. 

Int’y 3d. If you have answered that said James A. Ralston and 
his wife, ida (complainant in said ease), resided in Stamford at the 
time you refer to state what sort of business said James A. engaged 
in, if any, or what he did; whether he and his wife lived in a resi- 
dence to themselves or lodged or boarded out, and who looked after 
or attended to their ordinary business or domestic affairs, if you 
know, and state fully all you know about %; state whether or not 
the said James A. Ralston was, during the time you knew him, 
capable, mentally, to attend to or transact business in any way or 1n 
such way as men ordinarily attend to their business; if not, give 
the facts on which your answer is made, and from such facts state 
whether or not said James A. was then a person of strong or weak 
mind; whether or not his condition was such that he could or could 
not be easily influenced by persons he liked or had confidence 1n ; 
state fully. 

Ini’y 4th to Lewis R. Hurlbutt. If you have answered that you 
were a physician state whether or not you have been in regular 
practice, and how long and according to what school of prac- 

tice. 
137 Int’y 5th to all the witnesses. Do you know or can you 

set forth any other matter or thing which may be a benefit 
or advantage to the parties at issue in this cause or either of them, 
or that may be material to the subject of this your examination or 
the matters in question in this cause? If yea, set forth the same 
fully and at large in your answer. 
LANIER & ANDERSON, 


Solicitors for Complainant. 


(Endorsed :) Ida Ralston vs. George B. Turpin, trustee, e¢ al. In- 
terrogatories. Filed in office Jan’y 8th, 1885. L. M. Erwin, deputy 
clerk. Lanier & Anderson. 


Acknowledgment. 
Due and legal service of the within interrogatories acknowledged; 


copy and further service waived. Let commission issue December, 


1884. 
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Cross-Interrogatories. 


We object to the 3d & 4th direct interrogatories, as 7 elicits matter 
not pertinent or relevant to the issue, and because neither of said 
witnesses are experts and cannot give their opinions as to the 
mental condition of James A. Ralston. 

We object to the 5th int’y because it does not disclose 
138 what testimony it seeks to elicit. 
BACON & RUTHERFORD, 
Sol’s for Geo. B. Turpin, Trustee. 


Ist X. Did you know James Ralston prior to 1880? Did you 
know him when he lived in Macon,Ga.? Did you know him while 
he was growing up in Macon? Did you know anything of his 
habits, his disposition, or anything about him prior to 1880? 

2d X. Were you present in New York city when he signed the deed 
to the Ralston Hall property in the city of New York to Geo. B. 
Turpin, as trustee for his children? 

3d X. If you were not present, is it not true that you donot know 
what was his condition at the time he signed said deed? 

Ath X Int’y. Is it not true that James A. Ralston, while he lived 
at Stamford, Conn., had no business of any kind to attend to? Was 
he not a gentieman of leisure, who lived upon his money and was 
not engaged in any business of any kind ? | 

Sth X. Ifyousay James Ralston could be easily influenced by persons 
he had confidence in please give the names of those persons he had 
confidence in, and state all the facts that induce you to believe he 
had confidence in such persons. State what persons did you ever 

see influence him. State when it was and what way did 
139 they influence him, what did they say or do to influence 
him, and state what did they influence him to do. 

6 X. Did you stay with him in the same house? Were you his 
intimate personal friends, or did you only have a passing acquaint- 
ance with him? How oftena month did you see —? If you speak 
of his mental condition as you — refer to the time when he was 
drinking or when he was sober. 

7th X. Are either of you experts on the subject of mental sound- 
ness? Ifso, state fully what actual experience you ever had on 
this subject. Did you ever make any medical examination of said 
Ralston for the purpose of ascertaining his mental condition? Did 
you know anything more about Ralston’s mental condition besides 
the fact that he would at times drink intoxicating liquors? 

BACON & RUTHERFORD, 
Sol’s for G. B. Turpin, Trustee. 


Let each witness be examined separate and apart from each other, 
and let the commissioners so certify. 
BACON & RUTHERFORD, 
Sol’s for G. B. Turpin, Trustee. 


SS Naa EO wipe ~ nr re Aerts ter arta 
70 IDA RALSTON VS. GEORGE B. TURPIN, &C., ET AL. 


Due and legal service of the within int’ys acknowledged ; copy & 
further service waived. Let commission issue Jan’y 5th, 1885. We 
nominate Mr. J. H. Mohun, No. 18 Chambers St., & Walter Hodg- 

kins, No. 106 Broadway, as commissioners. 
140 BACON & RUTHERFORD, 
Sol’s for G. B. Turpin, Trustee. 


Commission. 


UNITED STATES OF AMERICA, 
Western Division, Southern District of Georgia : 


In the Circuit Court of the United States for the Western Division, 
Southern District of Georgia. 


To Clarence L. Reid and Nathaniel R. Hart, both of Stamford, Fair- 
field county, Connecticut, Esquires, Greeting: 

Know ye that, in confidence of your prudence and fidelity, you 
are hereby appointed and by these presents are vested (any two or 
more of you) with full power and authority diligently to examine 
all witnesses whatsoever upon certain interrogatories to be exhibited 
to you in a certain cause pending and to be tried in the said coa rt, 
wherein Ida Ralston is complainant and George 6b. Turpin, as 
trustee for his children named in the pleadings, et al., —, being a bill 
in equity, as well on the part of the said defendants as on the part 
of the said complainant or either of them. 

And it is required of you (or any two or more of you) that on cer- 
tain days and at certain places, by you to be appointed for that 
purpose, you do cause the said Lewis Hurlbutt, Henry A. Hub- 
bard, James H. Olmstead, Sarah A. Hubbard, and Patrick McCarthy, 
witnesses on the part of the complainant, to come before you, and 

then and there examine them upon the said interrogatories 
141 ~—on their corporal oaths first taken before you (or any two or 

more of you) on the Holy Evangelists, and that you do take 
such their examinations and reduce them into writing, and when 
you shall have so taken them you are to send the same to the 
clerk of the fifth circuit court of the United States for the western 
division of the southern district of Georgia, at Macon, Georgia, closed 
up and under your seals (or the seals of any two of you), distinctly 
and plainly set, together with the said interrogatories and this writ; 
and, further, that you and each of you, before you act in or be pres- 
ent at the swe: ring or examining any witness or witnesses, do sev- 
erally take the oath first specified in the schedule hereunto an- 
nexed, and full power is given vou or either of you, jointly or sev- 
erally, to administer such oath to the rest or any other of you upon 
the Holy Evangelists ; and it is further required of you that all and 
every of the clerk or clerks employed in taking, writing, transcrib- 
ing, or engrossing the deposition or depositions of witnesses to be 
examined by virtue of these presents shall, before he or they be per- 
mitted to act as clerk or clerks as aforesaid or be present at such an 
examination, severally take the oath last specified in the said sched- 
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ule annexed ; and full power and authority is also given you or any 
of you, jointly or severally, to administer such oath to such clerk or 
clerks upon the Holy Evangelists. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of Macon, this 8th 
day January, in the year of our Lord one thousand eight hundred 

and eighty-five, and the one hundred and ninth year of 
142 American Independence. 
[Seal of U.S. Cir. O’t, West. Div., So. Dist. Ga.] 
L. M. ERWIN, 
Deputy Clerk. 


Observe carefully the instructions on the next page. 


SCHEDULE. 
The Commissioners’ Oath. 


You shall, according to the best of your skill and knowledge, 
truly, faithfully, and without partiality to any or either of the par- 
ties in this cause take the examinations and depositions of all and 
every witness and witnesses produced and examined by virtue of 
the above commission upon the interrogatories now produced and 
left with you; and you shall not publish, disclose, or. make known 
to any person or persons whatsoever, except to the clerk or clerks by 
you employed and sworn to secrecy in the execution of this com- 
mission, the contents of all or any of the depositions of the witnesses 
or any of them to be taken by you and the other commissioners in 
the said cominission named or any of them by virtue of the said 
commission until publication shall pass by rule or order of said 
court, so help you God. 


Subscribed and sworn to this 26th day of January, A. D. 1885, 
by the said Nathaniel R. Hart before me— 
CLARENCE L. REID, 


Comm LSS 1oner. 


By the said Clarence L. Reid before me— 
NATH’N’L R. HART, 


Commissioner. 
148 The Clerk’s Oath. 


You shall, truly, faithfully, and without partiality to any or either 
of the parties in this cause, take and write down, transcribe, and 
engross the depositions of all and every witness and witnesses pro- 
duced before and examined by the commissioners or any of them 
named in the commission hereunto annexed, so far forth as you 
are directed and employed by the said commissioners or any of them 
to take, write down, or engross the said depositions or any of them ; 
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and you shall not publish, disclose, or make known to any person 
or persons whatsoever the contents of all or any of the depositions 
of the witnesses or any of them to be taken, written down, transcribed, 
or engrossed by you or whereto you shall have recourse or be in’ 
anywise privy until publication shall pass by rule or order of the 
said court, so help you God. 


BENJAMIN LOCK WOOD. 


Subscribed and sworn to before me this 26th day of January, A. D. 
1885. 
CLARENCE L. REID, 


Commissioner. 
Instructions for the Commissioners. 


Upon the receipt of the commission one of the commissioners will 
read it. The acting commissioners and the clerk will take and sub- 
scribe the oaths attached to the commission. The commissioners 
may be sworn one by the other, and the clerk by one of them. 

Then they proceed to take and the clerk to engross the dep- 
144 _ ositions of the witnesses, to which depositions there will be 

a caption stating the case and cause of action in the follow- 
ing form: 


In the Fifth Circuit Court of the United States for the Southern Dis- 
trict of Georgia, Western Division. 


A B 
vs. 'Case —. 
cS ay, 


Examinations and depositions of witnesses produced, sworn, and 
examined by the undersigned commissioners, in virtue of the 
annexed commission issuing out of the honorable the —— court 
of the United States for the southern district of Georgia, taken and 
reduced to writing in (the place where the commission is exe- 


cuted) on this — day of ——, 188-. 
EF, aged — years, being duly —, answers and deposes as fol- 


lows, to wit: 


To the first interrogatory the witness, answering, saith. 

And so on to each successive direct interrogatory. 

Then follow the cross-interrogatories, if any. 

The witness must subscribe his name at the first of his deposi- 
tion and in the margin of each sheet, if more than one, and the 
commissioners attest the same as sworn to and subscribed in their 
presence. ‘he attestation of the commissioners must appear at the 
foot of the deposition of each witness, if more than one. The dep- 
ositions must be attached to the commission. Each commissioner 
writes his name across a seal of the envelope, and the package is 
directed to the clerk, as stated in the body of the commission. The 


a, 
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title of the cause must appear on the outside of the envelope. 
When acommission is returned by mail the postmaster receiving 
it from the commissioner must certify to the fact,and the post- 
145 ~=master delivering it to the court must certify to its reception 
by due course of mail. The usual abbreviations or initials 
of Christian names of the commissioners, witnesses, postmasters, etc., 
shall be sufficient. Rule 51; adopted April term, 1873. 
If the commission be returned by a messenger he must deliver it 
personally to the clerk and make the usual affidavit. 


Answers to Interrogatories. 


In the Fifth Circuit Court of the United States for the Western Divis- 
ion of the Southern District of Georgia. In Equity. 


IpA RALSTON 
v8. 
GEORGE B. Turpin, as Trustee for his Children, ef al. 


Examinations and depositions of witnesses produced, sworn, and ex- 
amined by the undersigned commissioners, 1n virtue of the annexed 
commission issuing out of the honorable the fifth circuit court of 
the United States for the western division of the southern district 
of Georgia, taken and reduced to writing in Stamford, Fairfield 
county, Connecticut, on the 50th day of January, A. D. 1885, and 
on the 2d and 4th days of February, A. D. 1885. 


JAMES H. O_mMsrEAD, aged 54 years, residing in Stamford, Fair- 
field county, Connecticut, being duly sworn on the Holy Evange- 
lists, answers and deposes as follows, to wit: 


To the first direct interrogatory the witness, answering, saith : 
146 [ reside in Stamford, Fairfield county, Connecticut, and my 
professional calling was and is an attorney and counsellor 

at law. 

To the second direct interrogatory the witness, answering, saith: 
I was acquainted with both of them in Stamford. In February or 
March, 1881, a lady called on me, at my office, and introduced her- 
self as Ida S. Ralston, and stated that she came to consult me with 
reference to her husband, James A. Ralston, and after making a 
statement to me she requested me to call at her house. I did so, 
and there met James A. Ralston, and spent perhaps two hours with 
him. Mrs. Ralston was also present. She came to my office several 
times afterwards while she resided in Stamford to consult me further 
in regard to her husband’s condition. 

To the third direct interrogatory the witness, answering, saith: 
When I entered Mr. Ralston’s house I first saw Mrs. Ralston, who 
stated that her husband was in bed, and that she would inform him 
that I was present. She left the room, returned in a few moments, 
say five or ten minutes, and informed me that her husband wished 
me to come to his room. She led the way upstairs, into a room 
10—368 
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which I snpposed to be a bed-room; there was a bed in it. I saw a 
man sitting in an easy chair, who seemed wasted almost to a skeleton. 
Mrs. Ralston introduced me to him as her husband, James A. 
Ralston. He seemed tobe very weak and childish, and when | 
informed him, as I did, that his wife had requested me to call 

upon him he burst into tears and said he was glad I had 


147 come. I told him, in the presence of his wife, that his wife 
had.informed me that he was very intemperate; that he had 
no control over himself; that he spent all the money he could get 


in purchasing intoxicating liquors; that he spent most of his time 
in drinking saloons, and th: t he seldom came home sober; that he 
was spending his property, and that she was comparatively a 
stranger in Stamford, and that she had come to me to have me ad- 
vise her what was best to be done. He said it was true what she 
had stated to me, but that he could not help himself. He had tried 
repeatedly to stop drinking, but he seemed to have no control over 
himself. During my statement to him he was erying all the time 
like a child. I stated that notice had been served on a number of 
persons who were licensed to sell intoxicating liquors whom [ had 
been informed had been accustomed to sell to him forbidding them 
to sell to him on the ground that he was accustomed to become 
habitually intoxicated, and that they could not sell him any more 
intoxicating liquors without making themselves criminally hable and 
subjecting themselves to fines, if not imprisonment. He stated that 
he didn’t care what was done if intoxicating liquors were kept away 
from him. Hesaid he had had the tremens several times. I talked to 
him some time; esked him if he did not know that he was destroying 
his own life — fast as possible, as well as his comfort and happiness 
while he lived. J asked him if he didn’t know also that he was 
destroying the happiness of his wife. He said yes; he did. I asked 
him further what he proposed to do; that it was impossible 

148 for her to live in the house with him as he was conducting 
himself; that his conduct at times in the presence of his 

wife and towards her was shameful and many times too, indecent 
to be spoken of. He said he knew it, but he had no control over 
himself. He admitted that he spent all that he had in his posses- 
sion, and that except for his wife saving a portion of his income 
> e would have nothing to pay his rent or live upon. I asked him 
f his wife wasn’t a good and true wife to him and was not kind. He 
aa dyes; no one could havea better wife than lL have. I asked him 
tt it was that he didn’t stop drinking and show his appreciation 
of her in that way. He burst into a flood of tears and said he would 
be glad to, but he had no power to control himself, and that he had 
no control over his will. I said something must be done. He said, 
Mr. Olmstead, I will do anything in the world you tell me to -~ no 
matter what it is, or I will do anything my wife wants me to do, 
and, if you will draw up a paper, | will make over all the property 
I haveto my wife. Isaid,I don’t believe you’re in a fit condition to 
make over your property to your wife or to any one else. He says, 
Why not? I am willing to do anything you say or that my 
wife says it is right for me to do. I replied, If you were to 
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make over your property to your wife it should be done, not’ 
because I tell you to do it or because your wife tells you to 
do it, but because you think it is right for you to do it and_ be- 
cause you desire to doit. He replied that he hardly knew what 
to do, but that he would leave it entirely with us and do what- 

ever we desired him to do. I informed him that I did not 
149 think it would be proper in the condition of mind he was in 

for us to advise him to do anything with his property, and 
that I did not think his mind was in such a condition as to warrant 
him in conveying his property to any one; that if he did so in his 
present condition I did not believe it would be worth the paper it 
was written upon. He replied by asking whathe could do. I asked 
him if he considered an oath sacred. He said he did. I asked him 
if he was willing to make in writing that he would not drink 
another drop of intoxicating liquors. He said he was, if he could 
keep it, but he didn’t know whether he could or not; he had broken 
sO many promises that he had made that he didn’t know what to 
think. I asked him if would consider an oath more sacred than a 
promise. He said he would, and thought he would try it and see 
it he could keep it. I drew up an affidavit in which he stated he 
never would drink another drop of intoxicating drinks as long as 
lived. He made oath to it before me, and by his request I gave it 
to his wife. 

To the next direct interrogatory, which is also numbered third, 
the witness, answering, saith: They were keeping house at the 
time, in a house which he stated belonged to Henry A. Hubbard, 
and of whom he rented it. I have no knowledge that he was 
engaged in any business while he resided in Stamford. [| 
remember that during the conversation, which all occurred 
in the presence of his wife, that his wife spoke up and 

said, I have to attend to all of Mr. Ralston’s matters; he 
150 ~=neglects everything, and I can’t get him to take anything 

relating to his matters, and it’s a great bother to me, because 
I don’t understand business matters. He replied, I can’t help it; | 
have tried to fix my mind on business, and | can’t do it; there is no 
use of making any further trial. She also stated in the conversa- 
tion in his presence that he was just like a child. She had to carry 
him up and down stairs in her arms, dress and undress him, and 
part of the time feed him. He replied, Yes, my wife is just as kind 
to me as she can be. I said, Why in the world, then, don’t you be- 
come a man and treat. her as you ought to? He burst into tears 
again and said, I will if I ean, God help me. This is the substance 
of the conversation. On reflection, | don’t think I ever saw him 
afterwards. From the conversation I had,with him at that time 
and from his general appearance and actions, I at that time came to 
the conclusion that his mind, and especially his will power, was a 
complete wreck ; that it had been brought about by excessive and 
constant indulgence in the use of intoxicating liquors. I was at 
that time of the opinion that if I had requested it, he would have 
conveyed all that he had in the world to me as willingly as he took 
the oath not to drink. I firmly believe that his wife, or any one he 
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ras brought closely in contact with, could have induced him to 

make any disposition of his property they wished ; that they could 
have induced him to do almost anything except to stop drinking 
intoxicating liquors. 

To the direct interrogatory numbered five the witness, answer- 

ing saith: I have nothing further to communicate that oc- 
151 curs to my present recollection, except what I have already 
stated. 

In reply to the first cross-interrogatory the witness, answering, 
saith: No. 

To the second cross-interrogatory the witness, answering, saith : 
No. 

To the third cross-interrogatory the witness, answering, saith: I do 
not know what was his condition at the time he signed said deeds. 

To the fourth cross-interrogatory the witness, answering, saith: All 
I know of James A. Ralston, while he lived in Stamford, I have 
already fully related. I have heard a great deal about him while 
he lived in Stamford, but I have no further personal knowledge. 

To the fifth cross-interrogatory the witness, answering, saith: The 
statement which I have already made, it seems to me, fully answers 
this cross-interrogatory, because I never saw him but this one time, 
and no one was present at the time except himself, his wife, and 
myself, and I have stated all that I remember at this time of what 
occurred while we were together. 

To the sixth cross-interrogatory the witness, answering, 

152 ~—s saith: That the statement already made fully answers this 

cross-interrogatory, except to state that at the time I saw him 

he had the appearance of being perfectly sober and not under the 

influence of intoxicating liquors, except the effects which they had 

produced upon his body and mind, and which were clearly discern- 
ible at the time. 

To the seventh cross-interrogatory the witness, answering, saith : 
The only opportunity I have had to ascertain the mental condition 
of James A. Ralston was at the time I met him at his house, and 
which I have fully stated heretofore. As to whether lam an expert 
on the subject of mental soundness I can only say that | have had 
six or seven will cases in courts,in each of which the principal 
question has been whether the testator or testatrix was of sound and 
disposing mind and memory. I was for six years prosecuting at- 
torney of the county of Fairfield, and during that time I prosecuted 
four or five persons for the crime of murder, in which the defense 
was, plea of insanity. These cases necessitated a pretty thorough 
study of the brain and nervous system. I read a great many works 
upon the subject, and became so interested in it as to give the sub- 
ject of insanity a pretty thorough study, during the period cov- 
ered by the trials referred to, which study I have kept up more or 
less til] the present time. 


JAMES H. OLMSTEAD. 
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Subscribed and sworn to before us this 30th day of January, A. D. 
1885. 
CLARENCE L. REID, 
NATHAN’L R. HART, 


Commissioners. 
153 Deposition of Sarah A. Hubbard. 


In the Fifth Circuit Court of the United States for the Western 
Division of the Southern District of Georgia. In Equity. 


Ipa RALstTon 
Us. 
GEORGE B. Turpin, as Trustee for His Children, e¢ al. 


SARAH A. HuBBARD, aged 39 years, residing in Stamford, Fair- 
field county, Connecticut, being duly sworn on the Holy Evangelists, 
answers and deposes as follows, to wit: 


‘To the first direct interrogatory the witness, answering, saith: In 
Stamford, Fairfield county, Connecticut, | have no_ professional 
calling. 

To the secoud direct interrogatory the witness, answering, saith : 
I was acquainted with both James A. Ralston and [da Ralston, his 
wife, in Stamford, from April Ist;-1880, to April Ist, 1881, when 
thev resided in my husband’s, Henry A. Hubbard’s, house, next door 
to my own house, and since that time I have exchanged visits with 
Mrs. Ralston a number of times and have seen Mr. Ralston once or 
twice in New York. 

To the third direct interrogatory the witness, answering, saith: I 

do not think that at any time he was capable of transacting 
154 business, and he did not live a sober and temperate life. 

ven when he was not under the influence of liquor I never 
knew him to be able to converse intelligently and connectedly about 
even ordinary matters. In any business transaction his wife always 
attended to them, even paying rent and store bills. When he was 
intoxicated his wife had to wait on him like a child, even dressing 
and undressing him. For the first month he resided in Stamford he 
was comparatively sober. After that time I can safely say I never 
saw him when he was not more or less under the influence of liquor. 
He was very abusive and ugly when he was under the influence of 
liquor. He would at times get so bad that his wife would have to 
lock his clothes up and keep him in his room. I have been at his 
house and seen him brought home in a beastly state of intoxication, 
when he would fall on the floor and his wife would carry him up- 
stairs as best she could. His physical and mental condition seemed 
very weak at all times. He was excessively drunk most of the time. 
One night when I was there it took his wife two hours to get him 
from the front door half way upstairs, where she was compelled to 
leave him. I lived next door during the whole year of his occu- 
pancy of my husband’s house, and was in and out about once or 
twice a day and usually saw him. 
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To the next direct interrogatory, which is also numbered third, 
the witness, answering, saith: ~ During the time he resided in Stam- 
ford Mr. Ralston was not pele toe in any business. Mr. Ral- 
155 ston and his wife were housekeeping and Mrs. Ralston had 
eharge of all business and domestic affairs. Mr. Ralston 
never transacted business of any kind, but left it all for his wife. 
When she referred anything to him I have heard him get “ Tda, 
you do it; you know I can’t think.” He was not capable o f trans- 
acting business of any kind as men ordinarily attend to their busi- 
ness. From what I knew of him he was a person of weak mind, 
and his condition was such that he could be very easily inf fluenced. 
When he was under the influence of liquor almost any one could 
influence him. At other times he was easily influenced by those he 
liked or had confidence in. On one occasion Mrs. Ralston sent for 
me to come to their house. She said jn the presence of Mr. Ralston, 
who appeared to be recovering from the effects of a debauch, that 
she had made up her mind to leave; that she couldn’t endure longer 
what she had just passed through with regard to her husband’s 
habits. Mr. Ralston cried like a “child, and said that ne would do 
anything she wanted if she wouldn’t leave him, and that if she 
would send for a lawyer he would sign papers that he wouldn't 
drink fora year. I further base my opinion upon what I saw of 
Mr. Ralston constantly. 
To the direct interrogatory numbered five the witness, answering, 
saith: I remember seeing a liquor bill from one place, covering a 
period of one month, amounting to eighty (80) dollars. I never 
156 saw any liquor in the house, nor have I ever seen Mrs. Ral- 
ston use liquor, although I was with her frequently and con- 
stantly. 

To the first cross-interrogatory the witness, answering, saith: No. 

To the second cross- interrogatory the witness, answering, saith : 
No. 

To the third cross-interrogatory the witness, answering, saith: 
I do not know Mr. Ralston’s condition at the time he signed said 
deeds. 

To the fourth cross- interrogatory the witness, answering, saith: 
Yes, so far as I know. 

To the fifth cross-interrogatory the witness, answering, saith: | 
do not know who Mr. Ralston’s intimate friends were, nor the names 
of those persons in whom he had contidence. I have given all the 
facts which I now remember in this connection. 

To the sixth cross-interrogatory the witness, answering, saith: I 

lived next door; I was not his intimate, personal friend. I 
157 had simply a neighborly acquaintance with him. I saw him 

almost every day during the year ie lived in Stamford. | In 
speaking of his mental condition as weak I refer both to the time 
when he was drinking and when he was sober. 

To the seventh cross-interrogatory the witness, answering, saith: 
[am not an expert on the subject of mental soundness. I know 
nothing further of Mr. Ralston’s mental condition than I have al- 


ready stated. 
SARAH A. HUBBARD. 
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Subscribed and sworn to before us this 30th day of January, A. 
D. 1885. 
CLARENCE L. REID, 
NATH’L R. HART, 


Commissioners. 
Deposition of Henry A. Hubbard. 


In the Fifth Cireuit Court of the United States for the Western 
Division of the Southern District of Georgia. In Equity. 


IpA RALSTON 
vs. 


GEORGE B. Turprn, as Trustee for His Children, ef al. 


Henry A. Hupparp,aged 52 years, residing in Stamford, Fair- 
field county, Connecticut, being duly sworn on the Holy Evangelists, 
answers and deposes as follows, to wit: 


To the first direct interrogatory the witness, answering, 
158 saith: I reside in Stamford, Fairfield county, Connecticut ; 
real estate and insurance agent. 

To the second interrogatory the witness, answering, saith: I was 
acquainted with both in the spring of 1880, when they came to 
Stamford together and lived in one of my houses for one year. I 
never saw Mr. Ralston after he left nere, but I have met Mrs. 
Ralston since. 

To the third direct interrogatory the witness, answering, saith: 
He did not live a sober and temperate life. I have. seen him 
drunk on many occasions. He was nervous, very excitable; his 
countenance indicated high living; he was very passionate; he was 
physically and mentally shattered. I think he would average a 
spree once aweek. Onone occasion, when intoxicated, he threatened 
to shoot me, and on another occasion I sent men there to work, to 
do something they had requested me to do, and he threatened to 
shoot them if they did not leave the premises. On one occasion, 
when he was intoxicated, I was two hours getting him home, about 
three-quarters of a mile, and had to abandon him on the way and 
get help. He has been in my office drunk dozens of times ; so drunk 
that he was entirely unfit for business. When not intoxicated there 
were but few times during the year that I knew him when he seemed 

to be ina fit condition to do business. When sober his 
159 dependence seemed to be upon his money, as if that were all 

that was necessary to entitle him to the right to brush every 
one out of his way. He boasted that his money privileged him to 
do pretty much as he pleased. That was the habit of the man. | 
lived next door to him, and saw him almost daily. He was in my 
office, on an average, once a week during the year that he occupied 
my house. 

To the next direct interrogatory, also numbered third, the witness, 
answering, saith: I know of no business Mr. Ralston did at that 
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time. He and his wife lived by themselves, in my house, with their 
servants. I do not know who looked after or attended to their or- 
dinary business or domestic affairs; I only know that Mrs. Ralston 
looked after him pretty sharply to keep him from wasting his 
money. I never had any business transactions with him except in 
the presence of his wife or with her approval. I would not judge 
Mr. Ralston to be a capable business man, or fit to do business as 
men ordinarily co it. I base my opinion principally on the fact 
that in various conversations with him it was difficult to keep his 
attention on any one subject long at once. He was willful and 
unnecessarily contrary at times; but on the whole I should con- 
sider him mentally weak. I think those that he had confidence in 
easily influenced him to almost any course. He spoke to me fre- 

quently of some gentleman in the South by the name of 
160 ‘Turpin whom he considered a great friend, and in whose 

judgment he had great confidence. He said Mr. Turpin at- 
tended to his business in the South. I was led to believe, from 
what Mr. Ralston said, that Mr. Turpin knew more about his affairs 
than he (Ralston) himself. 

To the direct interrogatory numbered fifth the witness, answering, 
saith: I think of nothing further in this connection than I have 
already set forth. 

To the first cross-interrogatory the witness, answering, saith: No. 

To the second cross-interrogatory the witness, answering, saith : 
No. 

To the third cross-interrogatory the witness, answering, saith: I 
do not know Mr. Ralston’s condition at that time. 

To the fourth cross-interrogatory the witness, answering, saith : 
That was my supposition ; and true, as far as I know. 

To the fifth cross-interrogatory the witness, answering, saith: 
161 Icannot give any names of persons he had confidence in, 
except from several conversations I had with Mr. Ralston. I 
judged he had great confidence in Mr. Turpin, whom I mentioned 
before, and to whom I was once introduced by Mr. Ralston. Of all 
the persons whom Mr. Ralston spoke of as his friends, I should judge 
that Mr. Turpin had more influence over him than any one else. I 
remember nothing more in this connection than what I have already 
stated. 

To the sixth cross-interrogatory the witness, answering, saith: I 
lived next door to him (Mr. Ralston). Iwasa neighborly acquaint- 
ance, and saw him almost daily. I refer to his mental condition 
both drunk and sober. 

To the seventh cross-interrogatory the witness, answering, saith: 
I am not an expert on the subject of mental soundness. I have 
never made any medical examination of Mr. Ralston for any pur- 
pose. I know nothing further in this connection than what I have 
already answered to the best of my remembrance. 


HENRY A. HUBBARD. 
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Subscribed and sworn to before us this 30th day of January, A. 
D. 1888. 
CLARENCE L. REID, 
NATH’L R. HART, 


Commissioners. 


162 Deposition of Lewis R. Hurlbutt. 
In the Fifth Circuit Court of the United States for the Western Divis- 
ion of the Southern District of Georgia. In Equity. 


IpA RALSTON 
vs. 
GEORGE B. Turpin, as Trustee for His Children, et al. 


Lewis R. Huripurt, aged 64 years, residing in Stamford, Fair- 
field county, Connecticut, being duly sworn on the Holy Evangelists, 
answers and deposes as follows, to wit: 


To the first direct interrogatory the witness, answering, saith : 
| reside in Stamford, Fairfield’ county, Connecticut, and my profes- 
sional calling was and isa practicing p yhysician. 

To the second direct interrogatory the witness, answering, saith : 
I was acquainted with both in "Stamford during part of the years 
1880 and 1881. I do not recollect having seen either of them since. 

To the third direct interrogatory the witness, answering, saith: 
He was weakened both physically and mentally, it seemed to me, by 
his habits. That he did not live a sober and temperate life I knew 
from personal observation and common report and his own con- 
fession. I suppose during the time I knew him I called profession- 

ally at his house thirty or forty times usually tosee him. On 
168 these occasions it was plain to me, as a physician, that he was 

a very intemperate man and very much broken down, physi- 
cally and mentally, by his intemperate habits. 

To the next direct interrogatory , also numbered three, the witness, 
answering, saith: He didn’t appear to have any regular business. 
[ do not know who looked after or attended to his ordinary business 
or domestic affairs. Mr. Ralston and his wife lived in a residence 
by themselves. Mr. Ralston was not, in my Judgment, during the 
time I knew him, capable, mentally, to attend to or transact busi- 
ness as men ordinarily attend to their business. My conclusion is 
based upon the impressions which I derived from my professional 
intercourse with him. I think that Mr. Ralston could be easily in- 
fluenced by persons who possessed his confidence. 

To the direct interrogatory numbered fourth the witness, answer- 
ing, saith: I have been in regular practice in Stamford for nearly 
thirty-three years, according to the regular school usually known as 
allopathic. i 

To the direct interrogatory numbered fifth the witness, answer- 
ing, saith: I think of nothing now in this connection further than 
I have already testified. 
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To the first cross-interrogatory the witness, answering, saith : 

164 Idid not know James Ralston prior to 1880, nor while he lived 

in Macon, Georgia, nor while he,was growing up in Georgia. 

I knew nothing of his habits, his disposition, or anything about 

him prior to 1880, from personal knowledge or acquaintance, except 

what he told me himself. My acquaintance with him confirmed 

what he said about his previous babien His condition, when | 

knew him, both mentally and physically, could only have been the 
result of a long-continued course of dissipation. 

To the second cross-interrogatory the witness, answering, saith: 
No. : 
To the third cross-interrogatory the witness, answering, saith: ] 
do not know anything about his particular condition at the — 
because I do not know when he signed said deeds, if at all; but ] 
do know his condition was such, when I knew him, that if the 
deeds referred to were signed about that time or afterwards he could 
not have been a sound man, mentally and physically, at the time 
he signed them. 

To the fourth cross-interrogatory the witness, answering, saith : So 
far as I know, Mr. Ralston had no business while he lived in Stam- 
ford, and was a person of leisure. I supposed that he lived upon 

his money, having no business of any kind. 
165 To the fifth cross- interrogatory the witness, answering, saith: 
I cannot give the names of those persons in whom Mr. Ral- 
ston had con fidence, or state any further facts in this connection. I| 
had no occasion to know anything about it. 

To the sixth cross-interrogatory the witness, answering, saith: |] 
did not stay in the same house with him. I was not his intimate, 
personal friend. J only had such an acquaintance with him asa 
physician would naturally have with his patient. I cannot tell how 
often a month I saw him. I refer to his general mental condition, 
both drunk and sober. 

‘lo the seventh cross-interrogatory the witness, answering, saith: | 
consider myself an expert on the subjec st of mental soundness. Iam 
not a specialist on that subject. My experience has been that of a 
physician in active practice for about thirty-five years in all classes 
of disease. I have been called as a witness in court in this State as 
an expert on the subject of mental soundness. I never made any 
medical examination for the purpose of ascertaining Mr. Ralston’s 
mental condition. ‘There was no occasion for it, but [could not fail 
to observe his mental condition. I do know more about Mr. Ral- 
ston’s mental condition than the mere fact that he would at times 


drink intoxicating liquors. 
LEWIS R. HURLBUTT. 


Subscribed and sworn to before us this 2d day of February, A. D. 
1885. 
166 CLARENCE L. REID, 
NATH’L R. HART, 


Commissioners. 
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Deposition of Patrick McCarthy. 


In the Fifth Cireuit Court of the United States for the Western 
Division of the Southern District of Georgia. In Equity. 


IpA RALSTON 
US, 


GEORGE B. Turpin, as Trustee for His Children, e¢ al. 


Patrick McCarrtuy, aged about 40 years, residing in Stamford, 
Fairfield county, Connecticut, being duly sworn on the Holy Evan- 
gelists, answers and deposes as follows, to wit: 


To the first direct interrogatory the witness, answering, saith: I 
reside in Stamford, Fairfield county, Connecticut; I am a gard-ner 
and general laborer. | 

To the second direct interrogatory the witness, answering, saith: I 
was acquainted with both. I knew them from spring to the fall of 
1880, during which time I took care of the place as a gard-ner and 
worked generally about the place. 

To the third direct interrogatory the witness, answering, 
167 ~— saith: Mr. Ralston, during most of the time that I was there, 
was drunk. He acted to me as if he was crazy. He.did not 
live a sober and temperate life. Even when not intoxicated he 
acted like a crazy man. I had to go for brandy and lager for him 
frequently, and I have often helped him home from drinking- 
places. When he wasn’t in rum-holes drinking he was drunk in 
the house, and going about in his night clothes in the daytime. He 
was drunk weeks at a time, and used to go about the house crying. 
He said the reason he cried was that he was thinking of shooting 
Mrs. Ralston because she was trying to keep him sober. Mr. Ral- 
ston’s manner was very rough to those about the house. I saw him 
almost every day. He would give you any thing he had, even the 
clothes off his back, if you would take them. His mind was so 
weak that once could twist him around his finger, whether he was 
drunk or sober. I base my opinions and conclusions upon what I 
saw of him every day. 

To the next interrogatory, also numbered third, the witness, an- 
swering, saith: Mr. Ralston had no business at the time [ have 
mentioned. He and his wife lived in a residence by themselves. 
Mrs. Ralston, his wife, attended to everything, both the business and 
domestic affairs. Mrs. Ralston gave me the orders about the place, 
usually, but he did sometimes—very seldom. Mr. Ralston was not, 
during the time J knew him, capable, mentally, of attending to or 
transacting business as men ordinarily attend to their business. I 

have given the facts on which my answer is made from my 
168 knowledge of him. He was a person of weak mind, and his 

condition was such that he could be easily influenced by per- 
sons he liked. I never saw him influenced, but he acted to me like 
one that could be easily influenced. 
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To the direct interrogatory numbered fifth the witness, answering, 
saith: I don’t remember anything more about this matter. 

To the first cross-interrogatory the witness, answering, saith: No 

To the second cross- interrogatory the witness, answering, saith: 
No. 

To the third cross-interrogatory the witness, answering, saith: I 
don’t know what his condition was at that time. 

To the fourth cross-interrogatory the witness, answering, saith: 
Yes. 

To the fifth ee the witness, answering, saith: I 
have already stated all I remember about it. 

To the sixth cross- -interrogatory the witness, answering, saith: I 

did not stay with him in the same house, except when my duty 
169 would require. I was a good friend of his. He talked with 

me and told me about everything. I saw him every day and 
used to go to his room. I refer to his mental condition both when 
he was drinking as well as when he was sober. 

To the seventh cross- interrogatory the witness, answering, saith: I 
am not an expert on the subject of mental soundness. I never made 
any examination of Mr. Ralston for any purpose. I have already 
stated what I know about Ralston’s mental condition. 


PATRICK McCARTHY. 


Subscribed and sworn to before us this 4th day of February, A. 

D. 1885. 
CLARENCE L. REID, 
NATH’L R. HART, 
Commissioners. 
UNITED STATES OF AMERICA, ie 
District of Connecticut, Stamford, { °° 

I, Clarence L. Reid, of Stamford, in the county of Fairfield and 
State of Connecticut, a commissioner nominated by the complainant 
to take testimony under and in pursuance of the foregoing commis- 
sion, do hereby certify that I gave notice to J. H. Mokun, 13 Cham- 
bers St., New York, and Walter Hodgkins, 300 Broadway, New York, 
commissioners nominated by the defendants to take testimony under 
said commission: that I had received said commission to examine 
the following witnesses for the complainant in said cause, to wit: 

Lewis R. Hurlbutt, Henry A. Hubbard, James H. Olmstea d, 
170 Sarah A. Hubbard, and Patrick McCarthy, all of said Stam- 
ford; that under and in pursuance of the same I should 

take the testimony of said witnesses at my office, Ayres’ building, 
Atlantic Sq., in said Stamford, on Monday, January 26th, 1885, at 
9 o’clock forenoon : that the commissioners nominated by defend- 
ants were said Mohun and said Hodgkins, residing as aforesaid ; that 
they should appear, if they saw cause, at said time and place; that 
said notice was in writing and was deposited in duplicate in the 
post office at said Stamford, postage fully prepaid, on the 12th day 
of January, 1885, one copy addressed to said Mohun as aforesaid and 
the other addressed to said Hodgkins as aforesaid ; and I caused the 
several persons named as witnesses in said commission as afore- 
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said to be subpcenaed to appear before me as commissioner as afore- 
said, at my said office,on said 26th day of January, 1885, at 9 
o'clock forenoon. 

On said 26th day of January, 1885, I was at my said office at 9 
o’clock forenoon. Both said Mohun and said Hodgkins failed to ap- 
pear at said time and place under and in pursuance of said notice. 
Having waited until the hour of 10 o’clock forenoon, and said Mohun 
and said Hodgkins still failing to appear, I thereupon nominated 
and requested ‘and appointed Nathaniel R. Hart, of said St: imford, 
to act as commissioner in place of said Mohun and Hodgkins. 

Whereupon we, the said Reid and said Hart, having taken 
the oath prescribed by said commission, and having appointed 
and sworn Benjamin Lockwood, of said Stamford, as clerk, 

under and in pursuance of the same, proceeded, on the 
171 ~~ said 26th day of January, 1885, and subsequently, in accord- 

ance with successive adjournments, on the 30th day of 
January, 1885, and on the 2d and 4th days of February, 1885, 
to take the testimony hereinbefore set forth of James H. Olm- 
stead, Sarah A. Hubbard, Henry A. Hubbard, Lewis R. Hurlbutt, 
and Patrick McCarthy, the witnesses named in said commission, 
having them first duly cautioned and sworn on the Holy Evange- 
lists to tell the truth, the whole truth, and nothing but the truth, 
propounding to each witness sev erally, separately, and apart from 
the others the several interrogatories and cross-interrogatories ac- 
companying said commission and annexed thereunto. Each of said 
witnesses severally subscribed to his and her deposition in our pres- 
ence, and, the same having been read over to him or her, each wit- 
ness before us made solemn oath to the truth of the same. 

Dated at said Stamford, this 4th day of February, A. D. 1885 

Attest : CLARENCE L. REID, 
NATH’L R. HART, 


Commissioners. 
Endorsements on Envelope Containing Above Depositions, Ke. 


On the faee. 


U.S. Fifth Cireuit Court for the Western Division of the Southern 
District of Georgia. In Equity. 


IpA RALSTON 
Us, 


GEORGE B. Turpin, as Trustee for His Children, et al. 


Filed the 7th day of August, A. D. 1883. 


172 To the clerk of the United States fifth circuit court, west- 
ern division of the southern district of Georgia, Macon, 
Georgia. 


Depositions of Lewis R. Hurlbutt, Henry A. Hubbard, James H. 
Olmstead, Sarah A. Hubbard, Patrick McCarthy, witnesses on the 
part of complainant. 


Civhaponnins ate eee 
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On the back. 


I, Clarence L. Reid, one of the commissioners on the within 
commission, do hereby certify that I have this day deposited 
in the post office at Stamford Connecticut, the enclosed commis- 
sion and depositions for transmission by mail to Macon, Ga. 

This 15th day of February, 1580. 

CLARENCE L. REID, 


Commissioner. 


Post OFFICE, STAMFORD, CONN. 
Received this package from Clarence L. Reid, commissioner, to be 
transmitted by mail to Macon, Ga., this 15th day of February, 1885. 


L. L. BEYENT, Postmaster. 


Post OrFrice, Macon, GA. 
Received this package by due course of mail this 17th day of 
Febr’y, 1885. 
H. F. BRIMBERRY, 
Ass’t rr, M. 


173 Received by mail and filed this 18th day of Feb’y, 1885; 
one seal broken. 
L. M. ERWIN, 
Deputy Clerk. 


(Across the seals on back:) Nath’l R. Hart, commissioner ; Clarence 
L. Reid, commissioner. 


Order to open. 


Ree’d this package of int’s from postmaster, Macon, Ga., with leave 


to open in open court, May 6th, 1885. 
EMORY SPEER. 


Commission to Kxamine Ida Ralston, a Witness on Behalf of Complainant. 


In the Fifth Circuit Court of the United States for the Southern 
District of Georgia, Western Division. In Equity. 


IpA RALSTON 
VS, 


GEORGE B. Turpin, as Trustee of His Children, e¢ al. 
- Interrogatories. 


Interrogatories to be propounded to Mrs. Ida Ralston, the complain- 
ant in the above-stated case, a material witness for complainant 
therein, and who resides without the State of Georgia and in the 
city, county, and State of New York. 

Int’y Ist. Where did you reside in the year 1880, and where 

174 during the year 1883? State when, where, and by whom 

you were married to James A. Ralston, if you were married 
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to him atall. When and where did he die, and where buried ? 
State whether or not you and he lived together as husband and wife 
from the time you became his wife till his death. 

Int’y 2d. Where did your husband and you reside the latter part 
of August, in the year 1880? If any person or persons from Macon, 
Ga., called to see vou and him there, who called, about what time, 
and what was said and done by them to and with yourself and hus- 
band, James A. Ralston, at that time? State fully. 

Int’y 3d. If any paper was brought by said Turpin or other per- 
son requesting or urging him, your “said hus! yand, James A., to sign, 
state all that took place concerning it, when, where, what sort of 
paper, and all the circumstances connected with it. If you say the 
paper referred to was the deed respecting the Ralston Hall property, 
in Macon, Georgia, a copy of which is attached to the complainant’s 
bill in said cause, state where said deed was prepared, and who by. 
Who read the paper to your husband, if any one? Whether your 
husband and yourself fully understood the contents of it or not or 
the value of the property described in the deed, especially as com- 
pared with the other property he then owned in Macon. Was its 
value greater or less than hisother property in comparison than he 
and you supposed at the time that deed was signed? How long had 

you been married to said James A. before that deed was so 
175 ~=brought for him to sign? What knowledge did you then 

have of the value of his popety ? What notion did he, said 
James A., have as to his property? What did said Turpin say as 
to the comparative value of said Ralston Hall p roperty ? 

Int’y 4th. What attention did said James A. give to his property 
interests or to his domestic affairs fromm shortly after your marriage to 
him till his death? State whether or not you “ boarded” or “ kept 
house” after your marriage. If you say you kept house, state 
whether or not he gave any attention to his and your domestic 
affairs; who attended tothem. What were his habits as tothe use of 
intoxicating liquors after your marriage with him? State if he was 
sober or not any time after the marriage; and, if he was, how long 
he so remained, and state his condition, mentally and phy sically, 
thereafter, and state the facts or reasons on which you give your an- 
swer. State whether or not, at the time said deed was made or at 
any time afterwards up to the time of his death, the said James A. 
had a proper conception as to the value of property ; whether or not he 
was extravagant in the use of money, and the like; whether or not 
he was easily influenced by those he regarded as his friends, and 
especially by any person or persons who may have placed him 
under obligations or to whom he believed himself under such per- 
sonal obligations. 

Int’y 5th. After your marriage with the said James A. how did 
you and he get on together ; how did you treat him,and how did he 

treat you? If there was at any time any trouble at all be- 
176 tween you how did it come about; what was the character of 
it, and what the origin or cause of it? State what was your 
general conduct towards him as his wife and his towards you as 
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your husband. If he was in bad health at any time or sick who 
cared for him, if any one, and in what manner? 

Int’y 6th. What was the condition of said James A. at the time 
the second deed (referred to in your bill in said cause) was made, as 
to body and mind, and from that time up to his death? If you 
say both were impaired, state to what extent and from what cause. 
State fully. If you say that said James A. was addicted to the ex- 
cessive use of ardent spirits,state what influence, if any, was used by 
any person to stop him from such use,and by whom. If you say 
you were that person, state whether or not you succeeded. What in- 
fluence, if any, did said George B. Turpin have over him (James A.) in 
1880, 1881,and 1882, much orlittle,and how— you know? Stateany 
facts you may know as to said Turpin’s power or control over him, 
and how he, said James A., regarded him, Turpin. State particu- 
larly everything you know going to show that Turpin tried to in- 
gratiate himself with said James A. or going to show that he had 
influence over him, orthat Turpin tried to make said James A. think 
that Turpin was his friend or that Ralston was under obligation to 
him for favors or devotion to his interests, or because of Turpin’s 

concern or anxiety for his welfare. 
177 Int’y 7th. State the circumstances under which said second 

deed was signed, what induced you to assent thereto, & to the 
former one, if in fact you did assent, what you then knew as to the 
business and social relation existing between said Turpin and your 
husband then and before, and what induced you to sign your assent 
to said deeds; whether or not you understood that said business and 
other relations were such, describing them, as to induce your assent 
thereto without inquiry; what confidence, if any, you had in said 
Turpin growing out of those relations, and state any other fact or 
circumstance that induced your assent thereto or that caused the 
said James A. to sign said deeds, if you know. 

Sth Interrogatory. Do you know or can you set forth any other 
matter or thing which may be a benefit or advantage to the parties 
at issue in this cause or either of them, or that may be material to 
the subject of this your examination or the matters in question in 
this cause? If yea, set forth the same fully and at large in your 
answer. 

LANIER & ANDERSON, 
Solicitors for Complainant. 


(Endorsement :) Ida Ralston vs. George B. Turpin, trustee, &c., e€ 
al. Interrogatories for complainant. Filed in office Jan’y 8th, 1885. 
LL. M. Erwin, deputy clerk. Lanier & Anderson. 


178 Acknowledgment. 


Due and legal service acknowledged on the within int’ys and all 
further service waived. Letcommission issue. We nominate T. H. 
Mohun, an att’y-at-law, No. 13 Chambers St., New York city, & 
Walter Hodgkins, No. 300 Broadway, of New York city. 

BACON & RUTHERFORD, 
Sol’s for Geo. B. Turpin, Trustee. 
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Oross-Interrogatories. 


1 X Int’y. Where did you reside when you first came to Macon, 
Ga? Did you stay for awhile at a house kept by Zella Ivey, and 
did not Zella Ivey keep a lewd house, and did not James Ralston 
see you at this lewd house and at other lewd houses in the city of 
Macon, State of Georgia? Did you not while in these lewd houses 
exercise more Influence over James Ralston than George B. Turpin ? 
Did not George B. Turpin endeavor to withdraw James Ralston 
from under your influence? Did he not endeavor to get you to go 
away from Macon for the purpose of removing James Ralston from 
vour influence and to prevent him from associating with you, and 
did he not fail in his efforts? Did not Ralston either go with you 
or follow you North, and were you not married at the North, and 
was not the marriage kept secret from Geo. b. Turpin? How long 
after your marriage before Mr. Turpin heard of it ? 

2d X Int’y. In how many houses of ill-fame did you stop 
179 at while in Macon, and how many times did Ralston visit 
you at these houses before he married you ¢ 

8 X. Is it not true that at these houses of ill- ois that you fre- 
quently drank intoxicating liquors with James Ralston, and did not 
he and vou on various occasions get drunk while drinking together? 

4 X. Is it not true that Geo. B. Turpin did do all in his power to 
prevent James Ralston from visiting you at these houses of ill-fame, 
because he did not consider you a proper character or the houses you 
stopped at proper places for James Ralston to visit, and because he 
did not consider it right or proper ‘that James R talston should 
drinking liquor with you at such places? 

5 X. State whether or not Mr. Turpin succeeded in removing 
James Ralston from your influence; state who had the greater in- 
fluence over him, you or Mr. Turpin. 

6 X. Is it not true that before your marriage and while James 
Ralston was visiting you in houses of ill-fame in the city of Macon 
that he quarrelled with you on different occasions, which quarrels 
sometimes ended in blows? If these quarrels did not end in blows, 

state the nature and extent of them. 
180 7 X. Considering the character that you then bore, the 
houses at which you stopped, the class of people you asso- 
ciated with and lived amongst, was it improper in Mr. Turpin to 
endeavor to stop James Ralston from associating with you at such 
places ? 

8th X. To how many ferent places did James Ralston follow 
you, or at how many places did he meet you before your mar- 
riage ? 

9 X. Is it not true that James Ralston quarreled with you—got 
mad with you—at times before your marriage, and is it not true 
that he went back to you and followed you or went with you to dif- 
ferent places? Then please state what influence did you exercise 
over him to induce him to stick to you. 
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10 X. If you say he was of such weak mind as-not to be able to 
attend to any business, why did you marry him or permit him to 
marry you? 

11 X. Is it not true that before James Ralston ever married you 
he had made a will leaving this same property (the Ralston Hall 
property) to Geo. B. Turpin, as trustee for his children? How do 
you explain, then, that James Ralston had mind enough to marry 
you, but not mind enough to will or do with his property as he saw 
fit? | 
12 X. Pid not James Ralston make a deed to you to certain stores 

in the city of Macon about the time he made the deed to 
181 Geo. B. Turpin, trustee for his children, either before or just 
afterwards? State whether before or afterwards. 

13 X. Please explain how James Ralston had sense enough or 
mind enough to make a deed to you and not sense or mind enough 
to make a deed to Geo. B. Turpin. 

14 X. Is it not true that after March, 1882, Jas. Ralston com- 
menced to drink more than he ever did before and grew worse and 
treated you worse and abused you more than he had ever done be- 
fore, and is it not true that you had never seen him act as he did 
after March, 1882, and did he not after that time become a changed 
man and was not his abuse of you awful, and did he not after that 
time strike you as if you were a dog, and did you not write all this 
in a letter dated June 28th, 1882, to Geo. B. Turpin, making these 
complaints of James Ralston ? 

15 X. Did not James Ralston buy a pair of horses and a carriage, 
taking the receipt in your name, and did he not want to sell them 
& did you not refuse to permit him to sell them, and did not James 
Ralston threaten to employ a lawyer to sue you for them ? 

16 X. Did not James Ralston charge you with spending his money 

and that you caused him to drink ? 
182 17 X. Did you not quit him and go to the hospital, and 
did he not call for the trunks there, and, on being refused, 
did he not threaten to send the sheriff for them ? 

18 X. After James Ralston deeded you the property in Macon 
did you not separate from him for awhile? State how often you 
separated from him after he deeded you the property. After he 
deeded you the property did you not endeavor to get a divorce from 
said Ralston; if not, did you not threaten to get a divorce from 
him ? 

19 X. While you were away from Jas. Ralston did he not threaten 
to withdraw all support from you while you were sevarated from 
him ? 

20 X. Did you not write or telegraph to Mr. Turpin not to send 
any money to James Ralston & did not James Ralston both write & 
telegraph to Mr. Turpin not to send any money to you? Did he 
not, on Dec. 17th, 1881, get Mr. Jas. Edward Grayhill to telegraph 
to Mr. Turpin not to send any more money to you? 

2ist X. After James Ralston made the deeds to you did you not 
have frequent quarrels, and did not James Ralston when sober 
make threats that the papers would not hold good and that before 
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you should derive any benefit from them he would go to his aunt 
and show her where she could bring in a claim, and did you not so 

write to Mr. Geo. B. Turpin from New York on Oet. 10th, 
183 1882, and did you not say that James Ralston showed “a 

mean and vindictive spirit,” and did you not write to Mr. 
Turpin asking him to see that the papers were all right, and did 
you not write to Mr. Turpin saying that you knew he would not 
tell you anything but what was right ? 

2ist. Is it not “true that, while Mr. Turpin endeavored to break 
off your connection with James Ralston prior to your marriage, 
that after you were married did he not endeavor and persuade you 
not to separate from him, and did he not so write you, and did he not 
beg and entreat you to do all you could to stop his drinking? Did 
you not, long after you and James Ralston signed the di seds to Geo. 
B. Turpin, write to Mr. Turpin and sign your letters as his friend, 
and did you not ask his advice on various matters and express con- 
fidence in him, and did you not do all this after the deeds had been 
signed & after you knew all about James Ralston’s property and’ 
after Turpin had written to you asking you not to separate from 
James Ralston & begging you to do what you could to, prevent his 
drinking ? 
BACON & RUTHERFORD, 
Sol’s for Geo. B. Turpin, Trustee. 


0 Set nepotism hater 


We object to this witness testifying because she is a party to the 

deeds to set aside, and James Ralston, one of the parties thereunto, 

is dead. We object further to her testifying to what occurred 

184 between her and James Ralston, she being his wife. We ob- 

ject to od, 4th, & Sth int’ys because the same are not relavant 

or pertinent to any issue in this cause. We object to Sth int’y be- 

cause in does not disclose the nature of testimony elicited sufficiently 

plain to cross-examine the witness as to such matters. We object 

to any answers as to witness’ opinion as to Ralston’s mental sound- 
ness, she not being an expert. 


A thle MND eee serie. Ie neta tae 


BACON & RUTHERFORD, 
Sol’rs, for Geo. B. Turpin, Trustee. 
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1844 Commission to Examine Witnesses. 
UNITED STATES OF AMERICA, | | 
Western Division, Southern District of Georgra: f 
. 
In the Circuit Court of the United States for the Southern District } 
ae ‘ ( 
of Georgla. 
$ 
YT ? e ; ‘ ° i 
To Charles W. Pleasants and Joseph H. Mahan, Esquires, Greeting: 
KXnow ye that, in confidence of your prudence and fidelity, you d 
are hereby ap pointed and by these presents are vested (any two or f 
more of you) with full power and authority diligently to examine : 
all witnesses whatsoever upon certain interrogatories to be exhibited i 


to you in a certain cause pending and to be tried in the said court, 
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Wherein Ida Ralston is complainant and George B. Turpin, as trus- 
tee for his children, et al. named in the pleadings (being a bill in 
equity in said court) are defendants, as well on the part of the said 
defendants as on the part of the said complainant or either of them. 

And it is required of you (or any two or more of you) that on 
certain days and at certain places, by you to be appointed for that 
purpose, you do cause the said Ida Ralston, the witness on the part 
of the complainant, to come before you, and then and there exam- 
ine her upon the said interrogatories on her corporal oath, first taken 
before you (or any two or more of you), on the Holy Evangelists, 
and that you do take such her examination and reduce it into 
writing, and when you shall have so taken it you are to send the 
same to the clerk of the fifth circuit court of the United States for 
the western division of the southern district of Georgia, at Macon, 
Georgia, closed up and under your seals (or the seals of any two of 
you), distinctly and plainly set, together with the said interrogatories 
and this writ; and, further, that you and each of you, before you act 
in or be present at the swearing or examining any witness or wit- 
nesses, do severally take the oath first specified in the schedule here- 
unto annexed, and full power is given you or either of you, jointly 
or severally, to administer such oath to the rest or any other of you 
upon the Holy Evangelists; and it is further required of you thatall 
and every of the clerk or clerks employed in taking, writing, tran- 
scribing, or engrossing the deposition or depositions of witnesses to be 
examined by virtue of these presents shall, before he or they be per- 
mitted to act as clerk or clerks as aforesaid or be present at such an 
examination, severally take the oath last specified in the said sched- 
ule annexed, and full power and authority is also given you or any 
of you, jointly or separately, to administer such oath to such clerk 
or clerks upon the Holy Evangelists. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of Macon, this 8th 
day of January, in the year of our Lord one thousand eight hun- 
dred and eighty-five, and the one hundred and ninth year of Ameri- 
can Independence. 

[L. S. of the Court. ] 
L. M. ERWIN, 
Deputy Clerk. 


Observe carefully the instructions on the next page. 
1842 SCHEDULE. 
The Commissioner’s Oath. 


You shall, according to the best of your skill and knowledge, 
truly, faithfully, and without partiality to any or either of the 
parties in this cause take the examinations and depositions of all 
and every witness and witnesses produced and examined by virtue 
of the above commission upon the interrogatories now produced 


and left with you; and you shall not publish, disclose, or make 
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known to any person or persons whatsoever, except to the clerk or 
clerks by you employed and sworn to secrecy in the execution of 
this commission, the contents of all or any of the depositions of the 
witnesses or any of them, to be taken by you and the other commis- 
sioners in the said commission named, or any of them, by virtue of 
the said commission, until publication shall pass by rule or order 
of said court, so help you God. 

CHARLES W. PLEASANTS. 

JOS. H. MAHAN. 


Subseribed and sworn to before me this 14th day of March, A. D. 
1885. | 
CHARLES W. PLEASANTS. 
JOS. H. MAHAN. 


The Clerk’s Oath. 


You shall truly, faithfully,and without partiality to any or either 
of the parties in this cause, take and write down, transcribe and 
engross, the depositions of all and every witness and witnesses pro- 
duced before and examined by the commissioners or any of them 
named in the commission hereunto annexed, so far forth as you are 
directed and employed by the said commissioners or any of them 
to take, write down, or engross the said depositions or any of them ; 
and you shall not publish, disclose, or make known to any person 
or persons whatsoever the contents of all or any of the depositions of 
the witnesses or any of them to be taken, written down, transcribed, 
or engrossed by you or whereto you shall have recourse or be in any- 
wise privy until publication shall pass by rule or order of the said 
court, so help you God. 


WILLIAM P. PARKER. 


Sworn and subscribed to before me this 14th day of March, A. D. 
1885. 
CHARLES W. PLEASANTS. 
JOS. H. MAHAN. 


Instructions for the Commissioners. 


Upon the receipt of this commission one of the commissioners will 
read it. The acting commissioners and the clerk will take and sub- 
scribe the oaths attached to the commission. The commissioners 
may be sworn one by the other and the clerk by one of them; then 
they proceed to take and the clerk to engross the depositions of the 
witnesses, to which depositions there will be a caption stating the 
vase and cause of action in the following form : 


RAP Doe SM ame 


Siitiiatiniientineumaen tee . 


04 IDA RALSTON VS. GEORGE B. TURPIN, &¢C., ET AL. 


In the Fifth Circuit Court of the United States for the Southern Dis- 
trict of Georgia, Western Division. 


" ve, ase — —— 


Kxaminations and Pe si 2 witnesses produced, sworn, and 
examined by the undersigned commissioners, in virtue of the an- 
nexed commission, issuing out of the honoral le the fifth cireuit 
court of the United States for the southern district of Georgia, taken 
and reduced to writing in (the place where the commission Is exe- 


cuted) on this — day of , 18— 
E F, aged — years, being duly —, answers and deposes as fol- 


lows, to wit: 


To the first direct inter ‘ogatory the witness, answering, saith. 

And so on to each successive direct interrogatory. 

Then follow the cross-interrogatories, 1f any. 

The witness must subscribe his name at the foot of his deposition 
and in the margin of each sheet, if more than one,and the commis- 
sioners attest the same as sworn to and subscribed in their presence. 
The attestation of the commissioners must appear at the foot of the 
deposition of each witness, if more than one. ‘The depositions must 
be attached to the commission. Each commissioner writes his name 
across a seal of the envelope and the package is directed to the clerk, 
as stated in the body of the commission. ‘The title of the cause must 
appear on the outside of the envelope. 

When a commission is returned by mail the postmaster receiv- 
ing it from the commissioner must certify to the fact, and the 
postmaster delivering it to the court must certify to its reception by 
due course of mail. ‘The usual abbreviation or initials of Christian 
names of the commissioners, witnesses, postmasters, etc., shall be 
sufficient. Rule 51. Adopted April term, 1878. 

If the commission be returned by a messenger he must deliver it 
personally to the clerk and make the usual affidavit. 


185 Deposition of Ida Ralston. 


In the Circuit Court of the United States for the Southern District 
of Georgia, Western Division. In Equity. 


IpA RaAtston, Compl’t, 
against 
GEORGE B. TuRpIN, as Trustee, et al. 

Examination and depositions of witnesses produced, sworn, and ex- 
amined by the undersigned commissioners, in virtue of the an- 
nexed pyrene ae issuing er of the honorable the fifth circuit 
court of the United States for the southern district of Georgia, 
taken a reduced to writing at 237 Broadway, in the city, county, 
and State of New York, on this 14th day of March, 1885. 


IpA Rarsron, complainant, aged — years, being duly sworn, an- 
swers and deposes as follows, to wit: 


V 
3 


it 
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To the Ist direct interrogatory witness, answering, saith: I resided 
in 1880 — 269 West 38th St., New York, and 125 Fifth avenue in 
middle of January, until April, when I went to Stamford, Connecti- 
eut, until April, 1881. During 1888 I was at the Bristol, ““W” St., 
N. Y., and went from there to Montclair, New Jerse ‘vy, where J kept 
house. IJ was married to Mr. Ralston at the house in 88th St. by 
Rev. Geo. H. Wroughton, Jan’y 3d, 1880. Mr. Ralston died in 
Montclair July 4th, 1888, and was buried there, but last March was 

reinterred in Macon, Ga. We lived together as husband and 
186 _—-wife all the time, except when I was under treatment at the 
hospital. 

To the 2d direct interrogatory witness, answering, saith: We re- 
sided latter part of August, 1880, at Stamford, Connecticut About 
August friends of Jim Ralston from Macon, Ga, called, J. Munroe 
Ogden first and then Mr. Turpin. Ogden came and | a the 
door and let him in, and he asked meif Jas. Ralston and I were 
married, and I said yes. I told him not to say anything to Mr. 
Turpin about it, as Mr. Ralston wished to tell him himself. He 
said so many people came to him in Macon to ask about the mar- 
riage—that that was all he wanted to know. During August Tur- 
pin came there. Mr. Ralston and I were dining, and found Mr. 
Turpin sitting on the porch on our return. As we sat at table Mr. 
Ralston introduced Mr. Turpin, saying: “ This is my wife, Mr. Tur- 


pin; we were married last Jan’y.”. Mr. Turpin told him: “Jimmy, 
you promised not to marry wit thout my consent, but as you’ve done 
it I hope you’ll stick to it.” Next morning he called us into the 


library and told us he wished to talk’ with us. He drew out a paper 
and commenced: “Jimmy, you remember when your mother made 
her will she said she was going to leave something for my children, 
and you told her to never mind, as you would see that they got 
something by your will. Now, I’ve had that part of the property 
which you mentioned in a will some time ago drawn up in a deed 
for the benefit of my children, you to bave the use of it dur- 
187 =ing your life, and to go to them after your death. Of course, 
this will not in any way interfere with your wife’s share of 
the property, as she will have sufficient income to maintain her 
handsomely in case of your death. You may possibly outlive me, 
and I hope you will, but it is always best to have these things at- 
tended to.” After reading the paper over Turpin said: “Jimmy, the 
Third-street property is of more value than the Cherry-St. property 
on account of all the large buildings going up on that street, and in 
course of a few years will be the principal “business St. in Macon.” 
To the 8d direct inte rrogatory witness, answering, saith: The paper 
I refer to in my answer to the 2d interrogatory was the deed of Ral- 
ston Hall property in Macon, Ga., and was, as I understood, drawn 
in Macon, eee is the deed attached to the bill in this suit. Neither 
myself nor my husband fully understood the contents of it or the 
value of the property described therein. I can’t answer whether that 
property was more valuable than any other there. Mr. ‘Turpin re- 
mained with us until the papers were signed. We could not find a 
commissioner in Stamford or Beideenent ‘before whom to execute the 
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paper. Then Turpin brought us to New York to Mr. Nettleton, in 
Broadway. I was under the eye of either Mr. Ogden or Mr. Turpin 
all the time till the said papers were signed. ‘The said deed was 

signed by Mr. Ralston and my self and acknowledged before 
188 Mr. Nettleton. Iwas married about 7 months before that. 

I had no knowledge of Mr. Ralston’s property, nor did Mr. 
Turpin say anything about the value of the property, except as above 
stated. 

To the 4th direct interrogatory witness, answering, saith: As far 
as I know, Mr. Ralston gave no attention to his business or domestic 
affairs. I did it all. We boarded and kept house, too, after mar- 
riage. The first month or so after going to Stamford he seemed to 
take an interest in the garden, but after that took no interest. I 
even had to ask the landlord if the rent was paid, and had to see 
whether the bills were paid, even if I gave him the money to pay 
them, be run so much in debt and spent so much for liquor. Most 
of the checks were in my name. The first three months after mar- 
riage he kept sober, but after that he drank dreadfully. He took — 
pledge the latter part of Jan’y & kept it to May; after that he was 
hardly ever sober. He was terrible at times. I had to tie him 
down. He would throw lamps and threaten to burn the house 
down. He imagined people were under the bed, and he would 
shout at imaginary people outside, and I had to hide his guns and 
pistols. I had to take the loads out and give them back to him to 
quieten him. He would fill them with nails, tacks, &c. His phy- 
sical condition was very weak, and when he did not have liquor he 

was hardly able to get out of bed. He craved the liquor. 
~189 He never knew, up to within a few days before his death, from 
the time of this deed, of the value of his property, only what 
Mr. Turpin told him. He was very extravagant with money. He 
bought me a turnout for nearly $4,000 and sold it for $42, I think. 
He was easily influenced by those he regarded as his friends, and 


would give them anything. 


Examination adjourned to March 21st, 1885, at 11 a. m., and 
then resumed. 


Witness resumed: Mr. Ralston used to fall down in the streets of 
Stamford, & other people had to drag him along. He was utterly 
helpless; his mind was weakened from the use of liquor, and he 
was weak physically. I judge his weakness mentally from his 
actions in business. He was physically helpless and weak. <A child 
could knock him down. He was easily influenced by those he re- 
garded as his friends and especially by any person or persons whom 
he considered had placed him under obligations. 

To the 5th direct interrogatory witness, answering, saith: After 
our marriage we always lived unpl sasantly when he was under the 
influence of liquor, but when sober we got on well together. He 
would call for liquor, and I would not give it to him; then he 
would make a row, and I was forced to hide his clothes and keep 
him in his night-gown. I treated him just like I would a child. 
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He treated me kindly and was good to me so far as providing a 
good home for me. He would come up behind me, strike 
190 me,and run. He was very cunning. The trouble between 
us was generally about liquor. I would try to keep him in 
— house and sober. I had to keep up 7 or 8 nights at a time with 
him. J sometimes got provoked with him. Asa general rule I was 
kind. He was kind when sober or wanted liquor. . I eared for him 
when he was sick from liquor at home and also at Elizabeth Hos- 
pital, in New York, and whilst in hospital the Sisters also cared for 
him. J nursed him alone from latter part of Dee. to first or second 
week in June, when, I being broken down, we got a nurse for him 
to help me. | 
Lo the 6th direct interrogatory witness, answering, saith: At the 
time of the second deed was made he was drinking all the tim rte 
his mind and body were weakened, and from that time and previous 
up to three or four months before his death, when he was dying 
from consumption and could only take a spoonful of liquor at a 
time, both mind and body were impaired from his dissip: " lon, and 
to an extent 1t made him extremely weak and childish. I myseif 
undertook LO SLOP his use of liquor in) Stamford, Conn, I told theState 
attorney general that I wanted to prevent my husband’s drinking, 
and he went to all the liquor places there and forbid them selling 
Mr. Ralston any liquor under the penalty of the law. The attorney 
eeneral broughta paper to my house and told Mr. Ralston that I would 
separate from him unless hestopped drinking. He told the attorney 


r 


geu’l that he would deed all he had to me, but the attorney general 
told him he was not competent to make such a deed. This 
19] was after the first deed, but previous to _ second. J annex 
Maper hereto, marked Exhibit “A,” and agreement, marked 


] 


“ B,” which Mr. Ralston signed. He kept that pledge not quite two 
weeks. In 1880, 1851, and [SS2 Turpin had event ae luence over 
Mr. Ralston. Turpin always talked to him as if he was one of his 
children; he would say, “Jimmy, you can’t do this and ean’t } 
that;” that he, Turpin, had kept all his money for him and would 
have to support him anyhow. Hewanted to make him believe that 
only for him he would be without means—not have a dollar—and, 
as I said before, he would do as T urpin told him in everything ex- 
cept so far as liquor was concerned. urpin always appeared deeply 
“anxious about Mr. Ralston’s welfare when Ralston was present, He 
came to my house in the ~ ri cate New York; Mr. Ralston took 
him into his room and told him I said he was not his friend and 
had robbed us out of all our property, and he cried before Turpin, 
being afraid he would .lose Turpin’s friendship. “Turpin said he 
did not eare a damn what I said. 

To the 7th direct interrogatory witness, answering, saith: As to 
the 2d deed, I was told by Mr. Ralston that as I had signed the first 
[ must sign the second. He told me thatif I did not sign it I would 
not be his wife any longer than five hours. ‘Turpin, after these 
deeds were signed, was not as agreeable as before that with Mr. Ral- 
ston. When I wanted Mr. Ralston to go South for his health Turpin 
objected and said he had had enough trouble with him. ‘They 
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would not give me a chance to see a lawyer; they were with 
192 meall the time until the Ist deed was signed. I believed 

lurpin then to be my friend & Mr. Ralston’s. He so ex- 
pressed himself, and in writing me addressed me as his friend. | 
had confidence in him because my husband had so much. I know 
of no facts that induced Ralston to sign the deeds except that he 
believed he was under obligations to sign them, and probably never 
gave the matter another thought. 

‘To the 8th direct interrogatory the witness, answering, saith: Mr. 
Ralston was much grieved at Turpin’s neglect of him in his last 
sickness. I wrote to Turpin to come on and settle up his business, 
but he replied there was no business to settle and he did not come. 
Mr. Ralston cried at Turpin’s neglect. Dr. Wylie telegraphed that 
Mr. Ralston was deed to Turpin, and he dispatched back to ship the 
body by express and when he should meet it. I telegraphed back 
that Mr. Ralston’s Sees should remain at Montclair until cold 
weather. Neither I nor Mr. Ralston were ever married before nor 
had we any children. 


Co the first crossyjnterrogatory witness, answering, saith: When ] 
first came to Macon, Georgia, I stopped at the Ralston mansion. 
Except as I have already answered and may hereafter answer answer 
said interrogatory I decline to answer upon the ground that the an- 

swer would tend to bring infamy and pubiic contempt upon 
193 myself. Iam notaware that Turpin endeavored to withdraw 

Jas. Ralston from under my influence. He never used his 
influence to get me from Macon or to prevent Ralston from assoc!- 
ating with me. I came North first and Ralston came after me and 
we were married at the North. The marriage was not mentioned 
to ‘Turpin until he came North. We were married in January and 
he was told the following August, when he came North. 

To the 2d cross-interrogatory witness, answering, saith: 1 decline 
to answer upon the ground that the answer would tend to bring 
infamy and public contempt upon myself. 

To the 3d_cross-interrogatory witness, answering, saith: Except 
that I never drank with him to get drunk, I decline to answer upon 
the reasons heretofore given in my answer to the 2d cross-interroga- 
tory 

DN the 4th cross-interrogatory witness, answering, saith: I refuse 
to answer upon the eround stated, except to say that Turpin never 
used any influence to keep Mr. Ralston away from me, to my knowl- 
edge. 

To the 5th cross-interrogatory witness, answering, saith: Mr. 
Turpin did not succeed in removing Mr. Ralston from my influence, 
but Mr. Turpin had a greater inf fluence over him than T had, so far 

as business was concerned. 
194 To the 6th cross-interrogatory witness, answering, saith: I 
refuse to answer upon the grounds stated, except to say that 
to my recollection there were no quarrels that led to blows or blood- 
shed. 
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To the 7th cross-interrogatory witness, answering, saith: I decline 
to answer upon the grounds stated, except that Ido not know of 
any efforts by Turpin to prevent Mr. Ralston from associating with 
me. 

L'o the Sth cross-interrogatory witness, answering, saith: I cannot 
say at how many places Mr. Rals ton visited or followed me before 
my marriage. 

To the 9th cross-Interrogatory witness, answering, saith: 4 really 
cannot answer that question, except to say that I used no influence 
to make him stick to me. I remember no serious quarrels previous 
to our marriage. | 

To the 10th cross-interrogatory witness, answering, saith: He had 
intended to marry meas far back as 1876, and it had been delayed, 
and that was the reason I permitted him to marry me, and that was 
the reason I married him. 

To the 11th cross-interrogatory witness, answering, saith: I know 
nothing about whether Jas. Ralston ever made a will civing the 
Ralston Hall property to Turpin, as trustee for his children. As ] 
said before, I don’t know of his making such a will, but I believe 
he had mind enough to marry me at the time he did so. He did 

it freely and at his own wish. 
195 To the 12th cross-interrogatory witness, answering, saith : 
He executed some paper conveying one store to meand his 
life estate in another upon my taking up nine notes of $1,000 each. 
This was done, I think, about February, 1882, after the first ‘Turpin 
deed, and whether it was after the second I cannot say ; cannot re- 
member. 

To the 18th cross-interrogatory witness, answering, saith: The 
only answer I can make to this is that one was a deed upon consid- 
erations and another was a deed of eorft. 

To the 14th cross-interrogatory witness, answering, saith: After 
March, 1882, Ralston began to drink more and grew worse in bad 
treatment to me. J don’t know that he drank more after that, but 
his actions were worse. Hestruck me, but not from the fron’, but 
from behind, and I may have written the letter stated in this cross- 
interrogatory. 

To the 15th cross-interrogatory witness, answering, saith: He 
bought me a turnout; I did not want him to sell it when he wanted 
to sell it, as he was not in condition to sell. The receipt was in my 
name. At the proper time I gave him the power to sell, and he did 
not threaten to employ a lawyer to sue me—not to my knowledge. 

To the 16th cross-interrogatory witness, answering, saith: No; 
not that I can remember. 

To the 17th cross-interrogatory witness, answering, saith : 

196 We were at the Brighton, New York, and I was sick, and be- 

cause of Mr. Ralston’s conduct the hotel-kee per said we must 

leave; then I went to the hospital and he went to the Belvedere. | 

did not take his things, and he did threaten to call the sheriff, as | 

was told. The only things he had there were two blankets, and I was 
not in condition to go down into the cellar for them. 
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To the 18th cross-interrogatory witness, answering, saith: After 
Jas. Ralston deeded me the property in Macon I did not separate 
from him atall, to my knowledge, except to go to the hospital when 
sick. Before and after he deeded the property to me | threatened 
to get a divorce from him, but I never endeavored to get one or did 
anything toward it. 

To the 19th cross-interrogatory witness, answering, saith: As I 
was never away from him except while I was at the hospital, he did 
not threaten to withdraw all support from me. 

To the 20th cross-interrogatory witness, oa: sac saith: I did 
telegraph to Mr. Turpin not to send any money to Jas. Ralston. 1 
either wrote or te legraphed. I do not know of Mr. Ralston getting 
Mr. Grayhill to telegraph Mr. ‘Turpin not to send any money to me. 

To the 21st cross-interrogatory witness, answering, saith: We 
quarrelled some after the deeds were executed, and always on the 

subject of liquor; yes. 
197 To the 294 cross-interrogatory witness, answering, saith 

I did not know that Turpin tried to break off my connection 
with Jas. Ralston before my marriage, and after my marriage he 
requested me to stick to him and not to let him go South, and also 
requested me to do all I could to stop his drinking. J did, after the 
deeds were made, write to Mr. Ralston aoe sign my letters as his 
friend, and I did ask his advice. Itw: is aft r the deeds were signed, 
but I did not know all about Ralston’s property ; in fact, | knew 
nothing about it. This was after he asked me to do what I could to 
prevent his drinking. 

IDA RALSTON. 

We certify that the foregoing examination of the witness, Ida 
Rals set was taken in our presence separate and apart from any 
other witness in the cause, and was subseribed and sworn to by her 
in our ainsike 

CHARLES W. PLEASANTS, 
JOS. M. MOHUN, 


( OMIMISSILONE rs. 
Ty)» srr 66 9 
WxurpiTr “A. 


I, James A. Ralston, of Stamford, Fairfield county, Connecticut, 

fully realizing the imminent danger [ am In nie the strong ap- 

petite | have formed for intoxicating liquors, do hereby swear that 

. will not taste one =“ of any kind of intoxicating liquors, in- 

eluding all kinds, ale, beer, lager, and cider, for the space of two 

years, so help me God in this my solemn oath. 
Dated Stamford, April Sth, 1881. 


198 JAS. A. RALSTON. [seat.] 
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STATE OF CONNECTICUT, } 
County of fairfield, { aie 
STAMFORD, April Sth, 1881. 
ner and sealer of the 
he undersigned officer, 
ster oaths according to 


Personally appeared James A. Ralston, sig 
foregoing oath, and swore to the same before 1 
who 1s duly and legally qualified to adminis 
the laws of the State of Connecticut. 
JAMES H. OLMSTEAD, 
Commissioner of the Supe rior Court 


tn ana Jor hairfield Count 


EXHIBit “ B.” 


This agreement, made and entered into this 27th day of Novem- 
ber, 1582 (at 3 p. m.), witnesseth: That I, James A. Ralston, of the 
city of New York, for and in consideration of 
lar to me In hand paid by Ida Ralston, of said city, receipt whereof 
is hereby duly acknowledged, have promised and agreed and do by 


i* s | 
1@ SUM OFT one dol- 


these presents most solemnly promise and agree to and with the said 
Ida Ralston for the pe riod of Lwe lve Mon ths f om the d ate 1 he reo, to 
abstain from all alcoholic or intoxicating beverages or drinks ef any 


and every kind whatsoever, and do hereby bind myself in the event 
of the \ iolation of my promise or agreement as aforesaid to consent 
to a bill of separation from the said Ida Ralston without any ob- 
jection or contest on my part. 

In witness whereoi ave. hereunto set my hand and seal the day 
and year first above written. 


JAS. A. RALSTON. [seat.] 


199 Sealed and delivered in presence of— 
: ee EDW’D GRAY HILL. 
VIS HERSBERG. 
Endorsed: Jas. A. Ralston to Ida Ralston. November 23d, 188? 
Promise as to liquor. 
Lndorsements on Envelope Contain Ing Above Deposition. 
On the face. 


U.S. Cireuit Court, So. Dist. of Georgia. 


IpA C. Rarston, Complainant, } 
| 
US, ' - 
rim . % . * ae = ° No. a of 
GeorcGE B. Turpin, as Trustee for His Children, e al., 


{ 
| 
Det LS. 
Filed the 7th day of August, A. D. 1885. 


Deposition of Ida Ralston, witness on the part of complainant. 
To the clerk of the United States circuit court, Macon, Georgia. 


102 IDA RALSTON VS. GEORGE B. TURPIN, &¢C., ET AL. 


On the back. 

I, Charles W. Pleasants, one of the commissioners on the within 
commission, do hereby certify that I have this day deposited in the 
post office at New York city the inclosed commission and deposi- 
tions for transmission by mail to Macon, Ga., this 28th day of March, 
1885. CHARLES W. PLEASANTS, 


Commissioner. 


Post Orricr, New York Ciry. 
Received this package from Chas. W. Pleasants, to be 
200 transmitted by mail to Macon, Ga., this 28th day of March, 
1885. J. GAY LER, 
Deputy Postmaster. 
Post Orrick, Macon, Ga. 
Received this package by due course of mail this 19th day of 


March, 1885. W. W. BROWN, P. i. 


Received by mail and filed this 4th day of April, 1885. 
L. M. ERWIN, 
Deputy Clerk. 


Across the seals on back: C. W. Pleasants, Jos. H. Mohun; C. W. 
Pleasants, Jos. H. Mohun; C. W. Pleasants, Jos. H. Mohun. 


Order to open. 


vec’d this package of int’ys in open court from postmaster, Macon, 
Ga., with leave to open, May 6th, 1885. 
EMORY SPEER, 
U.S. Judge. 


Commission to examine John A. Brinknall, John Sheeran. Horace 
E. Jones, Margaret O’Brien (otherwise known as “Sister Mar- 
garet”), Dr. W. Gull Wylie, and Dr. William R. Pryor, witnesses 


on the part of complainant. 
Interrogatories. 


201 Inthe Fifth Circuit Court of the United States for the Western 
Division of the Southern District of Georgia. In Equity. 


IpA RALSTON 
US, 
GEORGE B. Turpin, as Trustee for His Children, et al. 

Interrogatories to be propounded to John A. Brinknall, John Shee- 

ran, Margaret O’Brien (otherwise known as “Sister Margaret”), 

Horace EK. Jones, Dr. W. Gill Wylie, and Dr. William R. Pryor, 

material witnesses for the complainant in the above-stated cause, 

and who reside out of the State of Georgia and in the city, county, 

and State of New York. 

interrogatory Ist. Where do you reside and what is your profes- 
sion or calling ? 


rs) 
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Int’y 2d. Please state whether or not you were ackquainted with 
James A. Ralston and Ida Ralston, his wife. If yea, when, where, 
and how long? State where they lived at the time you knew them, 
and state whether you were in the habit of seeing them both or 
either of them frequently or not. 

Int’y 3d. What were tlie habits, if any you knew, as to said James 
A. Ralston’s use of intoxicating liquors: as to his use of or spending 
money? Was he prudent and careful of his money or property or 
was he extravagant with it? Did he or not havea proper concep- 
tion of the value of property ? Was he or not easily influenced by 

those whom he regarded as his friends and especially by those 
202 who may have ole iced him, as he supposed or was led to be- 
lie Ve, under personal obligations ? 

Int’y 4th. What was the condition of the mind of the said James 

. Ralston in the years 1880, 1881, and 1882? Had it been im- 
paired In any way or not by any cause or from any eke you were 
aware of? Ifso, to what extent? Was he gener: ally sober during 
those years or otherwise? ‘To what extent did he use liquor, if at 
all? What was the effect of such use, if peace on him mentally and 
physically ? 

Int’y Sth. If either of you knew George B. Turpin, state - you 
know anything of the relations existing between said James A. Ral- 
ston and him for several years before the death of the said - tc A., 
and specially in the years 1880, 1881, and 1882? What influence, 
if any, did said ‘Turpin have over the said James A. Ralston ? hh 
sald ‘Turpin have much or httle influence over him? What facts, 
if any, do you know showing his influence over him? State fally. 

lnt’y 6th. State any and all facts and circumstances you may 
know as to what business said James A. Ralston engaged in, if any ; 
whether or not he was capable of attending to any, and, if not, from 
what cause, during the years 1880, 1881, and 1882, or either, or which 
one if you only know as to one, and whether or not from any cause, 
and what, he was in a condition, and what condition, which made 
him subject to imposition by others and especially by persons he 

knew well and had confidence in? Was he capable of 
203 managing his property, or of transacting business as persons 

ordinarily do, or of placing a proper estimate on property or 
yf prudently disposing of 1t? 

Int’y 7th (to William R. Pryor and W. Gill Wylie). If you have 
answered that you are practitioners of medicine, please state what 
school of medicine,and how long you have practiced ; 1f connected 
with any medical institution, what and in what way. 

[nt’y Sth (to all the witnesses). Do you know or ean you set forth 
any other matter or thing which may be of benefit or advantage to 
the parties at issue in this cause, or either of them, or that may be 
material to the subject of this your examination or the matters in 
question in this cause? If yea, set forth the same fully and at large 
in your answer. 


(y 
— 


LANIER & ANDERSON, 


( omplainant’ s Solicitors. 
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(Endorsed:) Ida Ralston vs. George B. Turpin, trustee, eé al. In- 
terrogatories. Tiled in office Jan’y 8th, 1885. L. M. Erwin, deputy 
clerk. Lanier & Anderson. 


Acknowl g ment. 


Due and legal service of the within int’ys acknowledged. 
204. Copy and further service waived. Let commission issue. 
Jan’y 5,’85. Wenominate Mr. J. H. Mohun, No. 18 Cham- 
bers St., and Walter Hodgkins, No. 300 Broadway, as commissioners 
to take these int’ys. 
BACON & RUTHERFORD, 
Sol’s for Geo. B. Turpin, Trustee. 


Cross-Interrogatories. 


We object to the 8d, 4th, 5th, & 6th int’ys as neither pertinent nor 
relevant to issues in this ease, and that the witnesses are not com pe- 
tent to give their opinions as to the mental condition of James A. 
Ralston, neither being experts as to me ntal soundness. We object 
to int’y Sth as not disclosing the nature of the testimony elic ited. 


t X. If you say that James Ralston was easily influenced by 
Pives: he regard das his friends, state who did he regard as his friends. 
Give their names, and how do you know he regarded them as his 
friends. Who did you ever see influence him? Give the name of 
the person, time,and place. State how he was influenced ; what 
was he influenced to do; what was done, and what was said to 1n- 
fluence him. Did Ralston regard either of you as his friends? 
Did you ever influence him to do pile If so, state what. 
Did you influence him to do a proper thing or an improper thing? 

2d X. If you say Ralston was led to believe he was under personal 
obligations to any one, state who they were and what were the ob- 

ligations he thought he was under, and how do you know he 
205 thought he was under obligations to such persons. State 
what persons of this kind ever influenced him. Give their 

names and the time and place he was influenced and what was he 
influenced to do; what was said and done to influence him. 

od X. Did you know James Ralston while he lived in Macon ? 
Is it not true Ralston lived in Stamford, Conn., during the years 
1880 & 1881? Where did you live in those years (ae ° you say that 
Ralston lived in Stamford, Conn., in 1880 and 1881 and that you 
lived in New York city, how can you say whether he was generally 
sober or not during that time? How often did you visit Stamford, 
Conn., during those years? 

4th X. Did you ever know Geo. B. Turpin to try to influence 
James Ralston to do anything except to try and keep him from 
drinking too much? Did not Turpin ask you to try and keep 
Ralston from drinking too much? Did either you or Turpin sue- 
ceed in stopping Ralston from drinking ? 

oth X. If you say that Turpin did not have influence enough over 
Ralston to stop him from drinking, state what other influence, within 


1 


IDA RALSTON VS. GEORGE B. TURPIN, &¢., ET AL. 105, 


your own knowledge, did Turpin exert over him. State what was 
it ‘Turpin influenced him to do or not to do. When was it? Where 
was it? Who was present? What did Turpin say or do and what 
did Ralston say or do? 
6th X. Is it not true that Ralston, while you knew him, 
206 was not engaged in any business? Did he not live on his 
money without doing any kind of work ? 
ith X. If you say Ralston was su bject to imposition by persons 
he knew weil and had confidence in, state who those persons were, 
give their names, and state how and in what way they imposed on 
Ralston. Did either of you impose on him or practice any imposi- 
tion of any kind upon him? . | 
BACON & RUTHERFORD, 


Sol’s for Geo. B. Turpin, Trustee. 


Let each witness be examined separate and apart from each other 
and let the commissioners so certify. 
BACON & RUTHERFORD, 
Sol’s for Geo. b. Turpin, Trustee. 


2065 ( OMMASSLON tO Examine Hy inesses. 


UNITED STATES OF AMERICA. 
Western Division, Southern District of Georgia : 


In the Cireuit Court of the United States for the Western Division, 
Southern District of Georgia. 


To Charles W. Pleasants and Joseph H. Mahan, Esquires, Greeting : 

Know ye that, in confidence of your prudence and fidelity, you 
are hereby appointed and by these presents are vested (any two or 
more of you) with full power and authority diligently to examine 
all witnesses whatsoever upon certain interrogatories to be exhibited 
to you in a certain cause pending and to be tried in the said court, 
wherein Ida Ralston is complainant and George B. Turpin, as trus- 
tee for his children (as named in the pleadings, being a bill in equity 
in said court against said trustee et al.), —, as well on the part of the 
said defendants as on the part of the said complainant or either 
of them. 

And it is required of you (or any two or more of you) that on 
certain days and at certain places, by you to be appointed for that 
purpose, you do cause the said John Rk. Brintnall, John Sheeran, 
Margaret O’Brien (otherwise known as “ Sister Margaret”), Horace 
E. Jones, Dr. W. Gill*Wylie, and Dr. William R. Pryor, witnesses on 
the part of the complainant, to come before you, and then and there 
examine them upon the said interrogatories on their corporal oaths 
first taken before you (or any two or more of you) on the Holy 
Evangelists, and th: at you do take such their examinations and re- 
desi ‘e them into writing, and when you shall have so taken them you 
are to se “0 the same to the clerk of the fifth circuit court of ‘the 
United States for the western division of the southern district of 
Georgia, er gre Georgia, closed up and under your seals (or the 
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seals of any two of you), distinctly and plainly set, together with the 
said interrogatories and this writ; and, further, that you and each 
of you, before you act in or be present at the swearing or ex- 
amining any witness or witnesses, do severally take the oath first 
specified in the schedule hereunto annexed, and full power is given 
you or either of you, jointly or severally, to administer such oath to 
the rest or any other of you upon the Holy Evangelists; and it is 
further required of you that all and every of theclerk or clerks em- 
ployed in taking, writing, transcribing, or engrossing the deposition 
or depositions of witnesses to be examined by virtue of these presents 
shall, before he or they be permitted to act as clerk or clerks as afore- 
said or be present at such an examination, severally take the oath 
last specified in the said schedule annexed; and full power and au- 
thority is also given you orany of you, jointly or separately, to ad- 
minister such oath to such clerk or clerks upon the Holy Evan- 
gelists. p 
- Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of Macon, this 8th 
day of January, in the year of our Lord one thousand eight hun- 
dred and eighty-five, and the one hundred and ninth year of Amer- 
ican Independence. 
[L. 8. of the Court. ] 


+ 


L. M. ERWIN, 
Deputy Clerk. 


Observe carefully the instructions on the next page. 


2062 SCHEDULE. 
The Commissioners’ Oath. 


truly, faithfully, and without partiality to any or either of the parties 
in this cause, take the examinations and depositions of all and every 
witness and witnesses produced and examined by virtueof the above 
commission upon the interrogatories now produced and left with 
you; and you shall not publish, disclose, or make known to any 
person or persons whatsoever, except to the clerk or clerks by you 
employed and sworn to secrecy in the execution of this commission, 
the contents of all or any of the depositions of the witnesses or 
any of them to betaken by youand the other commissioners in the 
said commission named, or any of them, by virtue of the said com- 
mission until publication shall pass by rule or order of said court, 
so help you God. 


You shall, according to the best of your skill and knowledge, 


CHARLES W. PLEASANTS. 
JOS. H. MAHAN. 


Subscribed and sworn to before me this 14th day of March, A. D. 
1885. | 
JOS. H. MAHAN. 
CHARLES W. PLEASANTS. 


\ 
* 
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The Clerk’s Oath. 


You shall, truly, faithfully, and without partiality to any or either 
of the parties in this cause, take and write down, transcribe and en- 
gross, the depositions of all and every witness and witnesses pro- 
duced before and examined by the commissioners or any of them 
named in the commission hereunto annexed, so far forth as you 
are directed and employed by the said commissioners or any of 
them to take, write down, or engross the said depositions or any of 
them, and you shall not publish, disclose, or make known to any 
person or persons whatsoever the contents of all or any of the depo- 
sitions of the witnesses or any of them to be taken, written down, 
transcribed, or engrossed by you or whereto you shall have recourse 
or be in anywise privy until publication shall pass by rule or order 
of the said court, so help you God. 

WILLIAM P. PARKER 


Subscribed and sworn to before me this 14th day of March, A. D. 
1885. 
CHARLES W. PLEASANTS. 
JOS. H. MAHAN. 


Instructions for the Commissioners. 


Upon the receipt of the commission one of the commissioners will 
read it. The acting commissioners and theclerk will take and sub- 
scribe the oaths attached to the commission. ‘The commissioners 
may be sworn one by the other and the clerk by oneof them. Then 
they proceed to take and the clerk to engross the depositions of the 
witnesses ; to which depositions there will be a caption stating the 
ease and cause of the action in the following form : 


In the Cireuit Court of the wnited States for the Southern District 
of Georgia, Western Division. 


AB 
vs. +Case —. 


C D. 


Examinations and depositions of witnesses produced, sworn, and ex- 
amined by the undersigned commissioners in virtue of the an- 
nexed commission, issuing out of the honorable the circuit court 
of the United States for the southern district of Georgia, taken 
and reduced to writing in (the place where the commission is ex- 
ecuted) on this — day of , 18S—. 


E F, aged — years, being duly —, answers and deposes as fol- 
lows, to wit: 


To the first direct interrogatory the witness, answering, saith 
And so on to each successive interrogatory. 
Then follow the cross-interrogatories, 1f any. 
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The witness must subscribe his name at the foot of his deposition 
and in the margin of each sheet, if more than one, and the com- 
missioners attest the same as sworn to and subscribed in their pres- 
ence. ‘The attestation of the commissioners must appear at the foot 
of the deposition of each witness, if more than one. The deposi- 
tions must be attached to the commission. Each commissioner 
writes his name across a seal of the envelope, und the package is 
directed to the clerk, as stated in the body of the commission. ‘The 
title of the cause must appear on the outside of the envelope. 


When a comnnission is returned by mail the postmaster receiving : 
it from the commissioner must certify to the fact, and the postmaster | 


delivering it to the court must certify to 1ts reception by due course 
of mail. The usual abbreviations or initials of Christian names of 
the commissioners, witnesses, postmasters, etc., shall be suflicient. 
Rule 51; adopted April term, 1873. | 

[If the commission be returned by a messenger he must deliver it 


personally to the clerk and make the usual affidavit. 
207 Depositions. 


In the Circuit Court of the United States for the Southern District | 
of Georgia, Western Division. In Equity. 


Ipa Rarston, Complainant, 


against } 
GEORGE B. Turprin, as Trustee, et al. 
Examinations and depositions of witnesses produced, sworn and ex- o| 
| amined by the undersigned commissioners, in virtue of the annexed 
i commission issuing out of the honorable the circuit court of the 
| United States for the southern district of Georgia, taken and _ re- 
duced to writing at 237 Broadway, in the city, county, and State 
of New York, on this 14th day of March, 1885, and the dates at 
the head of each deposition, respectively. 
JOHN O. BRINTNALL, aged 47 years, being duly sworn, answers and 
deposes as follows, to wit: 
‘To the first direct interrogatory the witness, answering, saith: I 
live at 122 East 36th street, N. Y. city, in the 21 ward. I aminthe 
coal business. 
To the 2d direct interrogatory the witness, answering, saith: I was | 
o the 2d direct interrogatory the witness, answering,saith: | was 


acquainted with James A. Ralston and Ida Ralston, his wife. I met r 
them at Stamford, Connecticut, in the summer of 1880. I boarded 
in one house and he lived in the adjoining house. J saw him 
208 most every day passing down tothe yard,and I saw her very 
often. I also saw him at the Windemere Flat, in New York, :, 
after he left Stamford. 
To the 3d direct interrogatory the witness, answering, saith : I saw 
him drunk a number of times—hardly ever sober. When his wife 
would go away to New York or elsewhere he would go away to 
Shippman Point and get very drunk. While at the Windemere I 
, * 
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went there and he came to the door in his night-gown. I walked 
in his parlor and he was drunk; he was generally under a heavy 
pressure from drink. That night he went into a bar-room and 
treated the crowd several times over, and told the barkeeper always 
to allow the witness to drink with any of his friends at his, Ralston’s, 
expense, and if he did not he would never come there again. ae 
Was not prudent ¢ yr careful with his money, but was extravagant 
with it. He had not a prudent or proper conception of the v: ne 
property. He was easily influenced by those he regarded as his 
friends, and especially by those who may have placed him, as he 
supposed or was led to believe, under personal obligations. 

To the 4th direct interrogatory the witness, answering, saith: In 
the years 1880 and 1881 his mind was thick, I think. J know it 
had been impaired by the use of liquor. When his wife visited us 
he did not come with her, and when the people from the board- 

ing-house visited his house he was out of sight. He was 
209  ~=not generally sober during the summer of 1880, when I saw 

him. When I saw him in 1881, in New York, he was gen- 
erally drunk; his mind was generally thick or clouded. 

‘To the fifth direct interrogatory the witness, answering, saith: I 
have met George b. Turpin; was introduced to him one day. I 
knew he was Ralston’s agent by Ralston telling me so. I knew of 
his going to the Sturtevant House, New York,to meet ‘Turpin, saying 
he wanted to get some money from Turpin, hisagent. He got $50 00 
from Turpin. This was about the summer or fall of 1881. TIonly 
saw Turpin upon this occasion and did not observe any particular 
influence over Ralston except his trying to ep his drinking. 

To the 6th direct interrogatory the witn $8, answering, saith: Mr. 
Ralston was engaged in no business, so far as [ know. I don’t think 
he was capable of any because of his dnbine habits, for when he 
was sober he was ge iting over hisdrunk. ‘This wasin the years 1880 
cand 1881. During that time if a person made friends with him he 
might impose on him while away from his wife. When at Stamford 
he would spend a great deal of money and get no return for it. He 
was not capable of transacting his business as persons ordinarily do, 
according to my idea 7 

To the 8th direct interrogatory the witness, answering, saith : 


No. 


210 To the Ist cross-interrogatory the witness, answering, saith : 
He told me that Turpin was his agent, and he got money 
from him. I know this only from what he said to me. I saw Mr. 


Turpin ye nee hlm. It wasat the Sturtevant House in 1881. He 
was influenced not to drink at the bar at that time. ‘Turpin told 
the barkeeper to make the drink weak. Ralston regarded me only 
as a visiting acquaintance. I was-not a friend; only a visitor. I 
never influenced him to do either a proper or improper thing. 

To the 2d cross-interrogatory the witness, answering, saith: I 
don’t know that Ralston was led to believe that he was under per- 
sonal obligations toanybody,or thought so. I have already answered 
the rest of the second cross-interrogatory. 


beers Anti A. 8. “Vs aes 
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To the 3d cross-interrogatory the witness, answering, saith: I did 
not know James Ralston while living in Macon. Ralston lived in 
Stamford, Connecticut, a part of the year 1881. During a part cf 
the year 1880 I lived in Stamford, while Mr. Ralston boarded the re, 
and I a portion of the time lived in New York. When I saw him 
at Stamford, Connecticut, is the time I am speaking. I was off and 
on at Stamford all the time. 

To the 4th cross-interrogatory the witness,answering, saith : 

211 + Tnever knew George Bb. Turpin to try aud influence Ralston 

except to keep him from drinking. ‘Turpin never asked me 

to try and keep Ralston from drinking. I said nothing to Ralston 
about the matter. 

To the Sth cross-interrogatory the witness, answering, saith: I 
have already said all I know in reference to the influence that Mr. 
Turpin had over Mr. Ralston. , 

To the 6th cross-interrogatory the witness, answering, saith: Ral- 
ston was not engaged in any business while I knew him, and I sup- 
pose he lived on his money. 

To the 7th cross-interrogatory the witness, answering, saith: To 
this I answer I knew no person who imposed on Ralstou, and [ did 
not myself. 


JOHN O. BRINTNALL. 


We certify that the foregoing examination of the witness, John O. 
Brintnall, was taken in our presence separate and apart from any 
other witness in the cause and was subscribed and sworn to by him 
In our presence. 

CHARLES W. PLEASANTS, 
JOS. H. MAHAN, 


Commissioners. 


212 MARGARET O’BRIEN (otherwise “Sister Margaret’), aged 
40, being duly sworn, answers and deposes as follows (March 
14th, 1885): 


To the Ist direct interrogatory the witness,answering, saith: I re- 
side at St. Elizabeth hospital, in 31st St., New York, and am a Sister 
of the 3d Order of St. Francis. 

To the 2d direct interrogatory witness, answering, saith: I was ac- 
quainted with Mr. and Mrs. Jas. Ralston for 5 years previous to his 
death. I first became ackquainted with Mrs. James Ralston about 5 
years ago by her coming to the hospital. I knew Mr. Ralston about 
the same time. I knew them either in Stamford or New York. I 
continued acquaintance up to his death. I saw him in Montelair 
two weeks before he died. I saw them frequently; they were both 
sick in the hospital on different occasions. He resided at Montclair 
at his death. 

To the 3d direct interrogatory the witness, answering, saith: I 
would call Mr. Ralston an habitual drunkard. He spent. his money 
very freely. He was not prudent or careful, but was very extrava- 
gant. I can’t testify whether he had a proper conception of the 

value of property. I don’t think he was very easily influenced. 
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To the 4th direct interrogatory the witness, answering, 

213 ~~ saith: In 1880, 1881, and 1882 his mind appeared to be all 

right; it had not been impaired, so far as I know of. He was 

very seldom sober during that time. In the hospital he was allowed 

from 3 to 5 milk punches per day and he would try to steal out for 

more; the effect was to make him stupid and helpless after going 
out, and had to be treated likea child. 

To the Sth direct interrogatory the witness, answering, saith: |] 
knew Geo. B. Turpin. I knew nothing of the relations between 
Turpin and Ralston during 1880 and 1881 and of no facts showing 
his influence over Ralston. 

To the 6th direct interrogatory the witness, answering, saith: I 
know of no business Ralston was engaged in. He was not capable of 
business; because of his drunkenness, in 1880, 18Sl, and 1882. [| 
can’t testify as to any way he was subject to imposition by others. 
Ido not know whether he was capable—I think he was not—of 
managing his property or properly disposing of it as persons ordi- 
narily do. 

To the 8th direct interrogatory witness, answering, saith: I 
cannot. 


To the Ist cross-interrogatory the witness, answering, saith: I 
advised him not to drink. 
214 To the 2d cross-interrogatory witness, answering, saith 
I don’t know of any. 

To the 8d eross- interrogatory witness, answe ring, saith: I did not 
know Ralston in Macon, Ga. He did live in Stamford in 1881. I 
lived then in the hospital in New. York. I saw him in New York 
during 1880 and 1881. 

To the 4th cross-interrogatory the witness, answering, saith: I 
never knew anything about the influence of ‘Turpin over Ralston. 
Ralston did not drink as much in the hospital as when be was out. 

To the 5th cross-interrogatory the witness, answering, saith: | 
know nothing about those matters. 

To the 6th cross-interrogatory the witness, answering, saith: | 
always understood that Ralston lived on his money and was not in 
any business. 

To the 7th cross-interrogatory the witness, answering, saith: I did 
not impose upon him. I know nothing about any imposition upon 
him. 7 

StisteER MARGARET O'BRIEN. 


215 We certify that the foregoing examination of the witness, 

Margaret O’Brien, was taken in our presence separate and 
apart from any other witness in the cause and was subscribed and 
sworn to by her in our presence. 


JOS. H. MAHAN, 
CHARLES W. PLEASANTS, 


Commissioners. 


er 
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Dr. W. Girt Wy ik, being duly sworn, deposes as follows (March 
21st, 1885): 

To the first direct interrogatory the witness, answering, saith: I 
reside in New York city and am a physician by profession. 

To the 2d direct interrogatory the witness, answering, saith: I was 
acquainted with Jas. A. Ralston and Ida, his vife,in New York city 
and for three or four years before his death, at 57th St. and 9th 
Ave., St: Elizabeth’s hospital, at Eleventh St., and at Montclair, 
New Jersey, and saw him frequently at all these places. 

To the 3d direct interrogatory the witness, answering, saith: He 


used intoxicating liquors almost habitually, excessively at 


216 times. He was very reckless in spending money. I think 

he was very free in the use of his money _ I chiefly saw him 
when he was sick. The greater part of the time I should say he did 
not have a proper conception of the value of property. I think it 
was very marked that he was easily influenced by those he regarded 
as his friends, and especially those to whom he supposed he was 
under obligations, and I have heard him talk and give his reasons 
for being so influenced. 

To the 4th direct interrogatory the witness, answe ring, saith: In 
1880, 1881, and 1882, at times, his mind might have been clear, but 
when I first knew him, about 1880, his mind was greatly weakened 
by the use of liquors—very much impaired by liquors a good por- 
tion of the time; when I saw him he was generally under the influ- 
ence of liquor, but I saw him when he needed a doctor. “When he 
started to drink he drank until he broke down, and this weakened 
him both mentally and physically. 

To the 5th direct interrogatory the witness, answering, saith: | 
did not know Mr. Turpin, but heard Ralston talking about him in 
1880, 1881, and 1882, and I should say Turpin’s influence over him 

was great. Ralston, in talking to me, seemed to think Tur- 
217 pin was about perfect and hi id saved him from State’s prison 

on more than one oceasion by getting his family to stand by 
him. 

To the 6th direct interrogatory witness, answering, saith: I did not 
know that Ralston was engaged in any business, and I should not 
think he was capable of doing so. This was true during 1880, 1881, 


and 1882, and especially in latter year, and grew out of his use of 


liquors. He was in a condition that made him liable to imposi- 
tion by others, and this arose from his knowledge that he had to 
drink whenever he went out, and he was Incapable of transacting 
business or managing his property or placing a proper estimate on 
property as persons ordinarily do. 

To the 7th direct interrogatory witness, answering, saith: I have 
practiced medicine about fifteen vears and am attending physician 
at Bellevue hospital and a professor at the New York Polychinic. 

To the 8th direct interrogatory witness, answering, saith: Ralston 
had almost complete 1 faith in urpin and left him to do as he 

pleased. He only cared to have enough to live on, and he 
218 thought Turpin would do right by Mrs. Ralston, and I think 
he overestimated the property not included in the deed. 


he Slit, Foe 
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From what Ralston said he seemed to believe that the property that 
Mrs. Ralston would get from what he left and his mother left would 
exceed that given to Mr. Turpin. 


To the Ist cross-interrogatory witness, answering, saith: Ralston 
regarded Turpin as one of his old reliable friends, but Mrs. Ralston 
was theone he depended upon. I could influence him. The Sisters 
managed him almost like a child at the hospital. He looked upon 
me as a friend and I tried to influence him to stop drink, but he 
would only do so for awhile. I tried to influence him to do the 
proper thing. A servant named Joe had influence over him, and 
any one who was brought in contact with him seemed to influence 
him. 

To the 2d siharwhecnanriis cipal witness, answering, saith: The per- 
son of the most importance to influence him was Turpin, because of 
his obligations to him, as I understood from Ralston. ‘These obli- 

cations were as I have answered to my direct interrogatories. 
219 To the 8d cross-interrogatory witness, answering, saith: 

I did not know Ralston while he lived in Macon. I under- 
stood he lived in Stamford, Conn., during part of years 1580 & 1881, 
and I resided in New York then. Mrs. Ralston was a patient of 
mine, and when she came to New York to see me she woul: J some- 
times bring him along, and when she was a patient at 5t. Elizabeth 
hospital he was often intoxicated, and when he was not intoxicated 
he showed the effects of liquor. ..J never visited at Stamford, ( onn., 
in those years. 

To the 4th cross-interrogatory witness, answering, saith: I never 
knew Turpin and I never succeeded in stopping Ralston from drink- 
Ing. 

‘Lo the 5th cross-interroga ory the witness, answering, saith: | 
know nothing of this except what I heard through Ralston, and as 
to that I have already testified. 

To the 6th cross-interrogatory witness, answering, saith: I think 
he lived on his money and did no work. 

‘lo the 7th x ret rican gp) witness, answering, saith 

220 I never imposed on Ralston, but to the best of my knowledge 

Kelly Bros., being stable-keepers in New York, imposed on 
him. He bought, through them, a carriage and horses for a large 
sum, and after he had used them for a few months they sold the 
carriage and horses, both, for him and returned him about $42.00 in 
eash. The carriage cost about $1,500.00, and the horses were valua- 
ble. Ithink this was about 18 months or two years before his death. 


W. GILL WYLIE. 


We certify that the foregoing examination of the witness, W. Gill 
Wylie, was taken in our presence, separate and apart from any other 
witness in the cause, and was subscribed and sworn to by him in our 
presence. 

CHARLES W. PLEASANTS, 
JOS. H. MAHAN, 


Commissioners. 


15—365 
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Dr. Wirtttam R. Pryor, being duly sworn, deposes and testifies as 
follows, March 25th, 1885: 


To the Ist direct interrogatory witness, answering, saith: I reside 


at 38 East 33d street; am a physician. 
22] To the 2d direct “ap lag ages witness, answering, saith: I 
was acquainted with Jas. A. Ralston and Ida, his wife. To 


the best of my recollection, I first saw him Dec. 19, 1882, at night, 
and last saw him June 6th, 1883. First saw him at Bristol Flats, 55 
W. 1ith St., N. York, and last at Montclair, N. Jersey, and inter- 
mediate those dates ten or eleven times, and saw Mrs. Ralston upon 
the same occasions. 

To the 38d direct interrogatory witness, answering, saith: I 
have only seen him drink when liquor was administered by my 
order. When I went to see him Dee. 19th, 1882, he was suffering 
from acute alcoholism; he was some time getting better. He had 
acute pleurissy on Dec. 27th, 1882. He suffered from the effects of 
his drinking to the day of his death. The form of pleurisy he had 
was that which only accompanies the cases of those with vitiated 
constitutions and very hard drinkers. I know nothing of his habits 
in spending money, or whether he had a proper conception of the 
value of property. T should think he would be easily influenced by 
those he regarded as his friends, and especially by those he beli eved 
had put him under personal obligations. : 

To the 4th direct interrogatory witness, answering, saith: 
222 In 1880, 1881, I did not know him. In 1882 he was very 
nervous, had insomnia, and was dreadfully prostrated physi- 
cally. When I first saw him his mind had been impaired by the 
use of liquor toa considerable extent. Judging by the ordinary 
standard, he was not a rational man; he was suffering from the effects 
of alcohol all the time. To what extent he used liquor I ne not 
know. ‘he effect on him physically by use of ieee constantly 
gave him the form of pleurisy I spe: ak of. He had chronic gastritis, 
and one of the chief difficulties was to cet him to retain food at all. 
He was very weak in 1882 mentally ; he was extremely nervous and 
excitabie; would fly into a passion, and without reason, at the least 
trivial thing. 

To the 5th direct interrogatory witness, answering, saith: I do not 
know and never knew Mr. Turpin, and nothing of his influence over 
Ralston. 

‘To the 6th direct interrogatory witness, answering, saith: I do not 
know of his engaging in any business. He was not capable of at- 
tending to business when I knew him, from the effects of liquor on 
his mind and on his body, up to the time of his death, and he was 
in a condition that would subject him to imposition by others, espec- 
ially those who had his confidence. I do not think he was capable 
of managing his property as persons ordinarily do, or of placing a 
proper estimate on his property, or of prudently disposing of it. 

To the 7th direct interrogatory witness, answering, saith : I belong 

to the regular school of me adicine, commonly known as the 
223 “ alopathie ; ’ ’ have practiced four years; am connected with 
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St. Elizabeth hospital as attending physician and assistant surgeon 
at the Polyclinic Institute. 

To the 8th direct interrogatory witness, answering, saith: I think 
| have said all I know. 

‘To the Ist cross-interrogatory witness, answering, saith: I can only 
answer so far as my relation with him is concerned. I was his phy- 
sicilan and he treated me as his friend, and seemed to have confi- 
dence in me. I advised him to stop drinking to excess. 

To the 2d cross-interrogatory witness, answering, saith: I cannot 


‘answer this, as | know nothing about the subject. 


To the 3d cross-interrogatory witness, answering, saith: I did not 
know Ralston while he lived in Macon. I do not know whether he 
lived in Stamford, as I did not know him in 1880 and 1881. 

‘Lo the 4th cross-interrogatory witness, answering, saith: I was not 
acquainted with Turpin, but I tried to influence Ralston to avoid 
excessive drinking. 

To the 5th eross-interrogatory witness, answering, saith: I did not 
know Turpin, and cannot answer further. 

To the 6th cross-interrogatory witness, answering, saith: I inferred 
from his mode of life that he was not engaged in any business, and 

that he lived upon his money. 
224 To the 7th cross-interrogatory witness, answering, saith : 
[ never imposed upon him, and do not know of any one do- 
ing so: but, judging from the analysis of his character | made, he 


- 


was liable to be imposed on. 


WM. RHYS PRYOR. M.D. 


We certify that the foregoing examination of the witness, Wm. 
R. Pryor, was taken in our presence, separate and apart from any 
other witness in the cause, and was subseribed and sworn to by him 
in our presence. 
CHARLES W. PLEASANTS, 
JOS. H. MAHAN, 


Commissioners. 


Horace E. Jones, being duly sworn, deposes and testifies as fol- 
lows (March 27th, 1880): 

To the Ist direct interrogatory witness, answering, saith: I reside 
in Eastville, Northampton Co., Eastern Shore of Va.; in lumber 
business. I resided in New York from 1865 to 1884. 

To the 2d direct interrogatory witness, answering, saith: I am 
acquainted with Mr. Ralston and Mrs. Ralston. I first knew Mrs. 
Ralston about 4 years ago, or longer. I knew Mr. Ralston about 7 
or 8 vears ago, or ionger. They resided, Mr. Ralston, in Georgia, 
when I first knew him, and when I first met Mr. and Mrs. Ralston 
they resided in New York. I saw them frequently in New York; 

they often came to my store when I was a merchant tailor. 
225 To the 3d direct interrogatory witness, answering, saith: 

He drunk very freely. I should call him an excessive drinker. 
He was very liberal with his money when under the influence of 
liquor. He was rather extravagant with money, unless he was an 
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extremely rich man. I don’t know whether I could.answer whether 
he had a proper conception of the value of property. I think he 
could be easily influenced by those he regarded as his friends. He 
was a good-hearted and liberal man. He did not seem to know the 
ralue of money or property. 

To the 4th direct interrogatory witness, answering, saith: In 1880, 
1881, and 1882. I could not tell, though I often thought that his 
mind was impaired somewhat by the use of liquor. Once or twice 
since I knew’ him he kept sober for some time, but, except this, not 
more than half his time he was sober; the rest he was under the 
influence of liquor. Heused liquor to a considerable extent. The 
effect of such excessive use of liquor was to change his mind; for 
instance, he would say things which he would not do when he was 
sober. He seemed quite well when he was sober, except the past 
year of his life, when he had severe spells of sickness. 

To the 5th direct interrogatory witness. answering, saith: [ knew 
Geo. B. Turpin. I knew nothing about their relations, except that 
Ralston told me that Turpin was his agent, and I knew of his re- 
ceiving checks from ‘Turpin which I often cashed ; they were drawn 
by Turpin & Ogden to Ralston’s order. Turpin seemed to have 
more or less influence over Ralston, who looked on him as to a father. 

I don’t remember any facts showing his influence over him. 
226 =‘Turpin & Ogden would send me checks for Ralston’s bills for 
clothing. 

To the 6th direct interrogatory witness, answering, saith: I don’t 
know that Mr. Ralston was engaged in any business. J don’t think 
he was capable of attending to any business, because he was too 
much under the influence of liquor. In 1880, 1881, and 1882 he 
was about as bad as in any year[ knewhim. During those years he 
would lend anybody money he would consider his friend, and ] 
thought this grew from the use of liquor, and he did not know the 
value of money,apparently. He was not capable of managing prop- 


— 


Q 


erty or transacting business or of placing a proper estimate on prop- 
erty or of prudently disposing of it as persons ordinarily do during 
those years, except sometimes when he was sober he was more cau- 
tious. 

To the 8th direct interrogatory witness, answering, saith: I don’t 
think of anything more. 


To the Ist cross-interrogatory witness, answering, saith: I believe 
he regarded me as a friend, also Mr. Turpin. He was always good 
and kind to meand ready to help me. I don’t know that I ever saw 
Turpin influence him or any one else influence him. I tried to in- 
fluence him to stop him from drinking. I tried to influence him 
not to buy a pair of horses on one occasion, but unsuccessfully. 
When I tried to stop his drinking I myself refused to drink with 
him. 

To the 2d cross-interrogatory witness, answering, saith: As I have 

not stated that Ralston felt he was under personal obligations 
227 to anybody, I can’t give the names of any person whom he 
considered he was under obligations to. 


~— 
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To the 3d_ cross-interrogatory witness, answering, saith: I knew 
Ralston while he lived in Macon. I don’t know just what year he 
lived in Stamford; he did live there some time. I think I lived in 
Yonkers then, but my business wasin New York. He would come 
down to see me, and during part of the time he would only drink 
winger ale. I visited St: amftord otice or twice while he was there. 
To the 4th cross-interrogatory witness, answering, saith: I don’t 
know that I ever knew Turpin to influence Ralston, except not to 
drink. Turpin asked me to influence him not to drink, but I could 
not sueceed 1n doing SO. 

To the 5th cross-inte rrogatory witness, answering, saith: I cannot 
state any influence that Turpin exercised or exerte .d over Ralst ton, to 
my knowledge. 

To the 6th cross-interrogatory witness, answering, saith: He was 
not engaged in any business when I knew him. I always supposed 
he lived on his money. 

‘To the 7th cross-interrogatory witness, answering, saith: I don’t 
know of any instance of his being influenced, but I think that was 
his character. I did not impose on him. He would come in drunk 
and order clothing of me, and when he was sober I would ask him 
if he intended it. He would order clothing for other persons some- 

times, when drunk, and I would ask him when sober if he 
228 wanted them m: ade up; sometimes he would say. noand some- 
times yes. 


HORACE E. JONES. 


We certify that the foregoing examination of the witness, Horace 
EK. Jones, was taken in our presence separate and apart from any 
other witness in the cause and was subscribed and sworn to by him 
in our presence. 

CHARLES W. PLEASANTS, 
JOS. H. MOHUN, 


( OE one 


JOHN SHEERAN, being duly sworn, deposes and testifies as follows 
(March 28th, 1885): 


To the 1st direct interrogatory witness, answering, saith: I reside 
at 334 West 47th street, and do business at 302 W. 24th St.; am a 
liquor dealer. 

To the 2d direct interrogatory witness, answering, saith: I knew 
both Jas. A. Ralston and Ida, his wife; knew Mr. Ralston between 
4&5 years and Mrs. Ralston not much, except I saw her once or 
twice during his life. The- lived on 22d St. when I first saw Mrs. 
Ralston. When I first saw Mr. Ralston I don’t know where they 
lived. I saw him very frequently, but her only once or twice. 

To the 3d _ direct interrogatory witness, answering, saith: I 

would see Mr. Ralston 2 or 5 times a week, and he was always 
229 ~—under the influence of liquor, and sometimes considerably 
so. He was not very profuse in spending money with me. 
He got credit and paid meatend of month. He was extravagan 
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with his money. He would order drinks and take a handful of cigars, 
which I would prevent him from taking. He had no proper con- 
ception of money. A few days after he got his allowance of money 
he would be without-any, and would then get credit He was easily 
influenced by those whom he regarded as his friends, and more so 
by those whom he supposed had placed him under personal obliga- 
tions. 

To the 4th direct interrogatory witness, answering,saith: In 1880, 
1881, and 1882. Generally when I saw him he was under the influ- 
ence of liquor. His mind would, apparently, wander and be discon- 
nected. On the few times I saw him sober he was very quiet and 
sa.d very little. He was rarely sober during those years, and he 
used liquor excessively. This excessive use of liquor weakened him 
physically and mentally. 

To the 5th direct interrogatory witness, answering, saith: I do 
not know Geo. B. Turpin, and [ know nothing of his influence over 
Ralston. 


To the 6th direct interrogatory witness, answering, saith: Ralston | 


was not engaged in any business that I know of in 1880, 1881, and 
1882, except he would say he was going to his office, at Mr. Jones’, 
to get his letters. I don’t think he was capable of doing business in 
those years, and that arose from his excessive drinking. | 
230 think from his drinking he was in a condition that made 
him liable to be influenced by others and especially those he 
regarded as his friends. I don’t think he was capable of managing 
his property or transacting business as persons ordinarily do or of 
placing a proper estimate on property or of prudently disposing 
of it. 
To the 8th direct interrogatoryjwitness, answering, saith: I can’t 
say anything more. 


To the lst cross-interrogatory witness, answering, saith: I heard 
him speak of his agent, Turpin, whom he regarded as his friend, 
Ralston’s father having brought Turpin up from a small boy. I 
never saw anybody influence him. I think he thought very highly 
of Mr. Jones; always was very friendly with me. I never influenced 
him, except to try and influence him not to drink, but he would 
say, “ If I can’t get it here I can go some place else.” 

To the 2d cross-interrogatory witness, answering, saith: I don’t 
know who Ralston was led to believe he was under obligations to. 
I can’t tell how he thought he was under obligations. I can’t give 
the names of the persons, places, and dates, nor if they ever influ- 
enced him to do anything. 


To the 3d cross-interrogatory witness, answering, saith: I did not 


know Ralston while he lived in Macon. I knew him while he lived 

in Stamford, Conn.,in 1880 and 1881, and I lived in New York 

then. While he lived in Stamford he came to my place several 

times, generally under the influence of liquor. I never went to 
Stamford to see him. 

231 To the 4th cross-interrogatory witness, answering, saith: I 
never knew Turpin to influence Ralston at all. I do not 
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know whether Turpin ever asked me to stop Ralston from drinking. 
I did not succeed in stopping Ralston from drinking. 

To the 5th cross-interrogatory witness, answering, saith: I do not 
know anything about the influence Turpin had over Ralston. 

To the 6th cross-interrogatory witness, answering, saith: While I 
knew Ralston he was not engaged in any business, and appeared to 
live on his money. 

lo the 7th cross-interrogatory witness, answering, saith: When | 
say Mr. Ralston was subject to imposition by anybody he had con- 
fidence in, especially, that was my judgment of his character. I 
never imposed on him. 


JOHN SHEERAN. 


We certify that the foregoing examination of the witness, John 
Sheehan, was taken in our presence separate and apart from any 
other in the cause and was subscribed and sworn to by him in our 
presence. 

CHARLES W. PLEASANTS, 
JAS. H. MOHUN, 


Commissioners. 


Endorsements on Envelope Containing Above Depositions. 


On the face. 


232 U. S. Cireuit Court, So. Dist. of Georgia. 
Ipa Ratston, Complainant, 
US. Ee 
a ry. 1 cP - 4 ? ya No. eg 
GrorGE B. Turpin, as Trustee for His Children, eé al., { 
Def ’ts. 


Bill in equity. Filed the 7th day of August, A. D. 1883. 
To the clerk of the United States circuit court, Macon, Georgia. 


Depositions of John O. Brintnall, Margaret O’Brien, W. Gill Wylie, 
Win. R. Pryor, Horace E. Jones, John Sheeran, witnesses on part of 
complainant. 

On the back. 


; 
commission, do hereby certifv that I have this day deposited in the 
post office at New York city the inclosed commission and deposi- 
tions for transmission by mail to Macon, Ga. 
This 28th day of March, 1885. 
CHARLES W. PLEASANTS, 


Commissioner. 


I. Charles W. Pleasants, one of the commissioners on the within 


Post Orrice, New YorkK City. 
Received this package from Charles W. Pleasants to be trans- 
mitted by mail to Macon, Ga., this 28th day of March, 1885. 
: J. GA YLER, 
Deputy Postmaster. 
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Post Orricr, Macon, Ga. 
teceived this package by due course of mail this 29th day 
233 of March, 1885. 


W. W. BROWN, FP. J. 


Received by mail and filed this 4th day of April, 1885. 
L. M. ERWIN, 
Deputy Clerk. 


(Across the seals on the back :) Jos. H. Mohun, C. W. Pleasants; 
Jos. H. Mohun, C. W. Pleasants; Jos. H. Mohun, C. W. Pleasants. 
Order to open. 
Received this package from postmaster, Macon, Ga., 1n open court, 
with leave to open, May 6th, 1885. 
EMORY SPEER, 
U. S. J udge. 
Testimony for Defendant-. 


Deposition of John H. Dobbs, Witness on Part of Defendant-. 


In 5th Cireuit Court U. S., Western Division, Southern Dist. of 


Georgia. In Equity. 
IpA RaALtston vs. GEORGE B. Turpin, Trustee, ef al. 
Interrogatories. 


Original interrogatories to be propounded to John H. Dobbs, a ma- 
terial witness for the defendant- in the above-stated case, who lives 
and resides in the city of New York, State of New York, at + 60 
Barclay St. 


234 Int’y Ist. Do you know the parties ? 

Int’'y 2d. Did you know James A. Ralston; if so, how 
long did you know him, and how often did you see him after your 
acquaintance with him ? | 

Int’y 3d. State whether you are the witness who signed a deed in 


the city of New York to Mrs. Ida Ralston by James A. Ralston ; if 


so, state as near.as you can what time you signed said deed as 
witness. 

Int’y 4th. State what was the condition of said James A. Ralston 
at the time he signed said deed—that is, as to rationality and as to 
his capacity to attend to business. 

BACON & RUTHERFORD, 
Def’ts’ Sol’s. 


f 
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Acknowledgment. 


We acknowledge due and legal service of the within int’ys and 
waive further service. Let commission issue. We nominate Charles 
IX. Mills, Esq., 115 Broadway, New York, as commissioner. 

Jan’y 28tl hn 1885. 

LANIER & ANDERSON, 
Compl't’s Sol’s. 


Cross-Interrogatories. 


We object to the foregoing 3d & 4th interrogatories on the ground 
that they are irrelevant and illegal 
Jan’y 29th, 1885. 
LANIER & ANDERSON, 
( ompl t's Sol’s. 


230 If the above objections are overruled and the witness is 
allowed to answer them we ask the following: 


Cross-int’y Ist. When and where did you see James A. Ralston 
mostly? Don’t you know that before he was of age, and after, he 
left all his business in the control of George b. Turpin? Was he 
not greatly addicted to the use of intoxicating liquors? Don’t you 
know that he bad very little business capacity or disposition to 
attend to business? Don’t you know that he constantly drank in- 
toxicating |] —— to excess, and that his mind and body were greatly 


eenfeebled thereby? Don’t you know that George Bb. Turpin had 


more influence over him than anybody else, and that he was in 
the habit of doing, as to any and all his business matters, just as 
said Turpin wished or proposed ? 

Cross-int’y 2d. State any matter or thing you may know not 
specially enquired about tending in favor of “the complainant. 


LANIER & ANDERSON, 
Compl’ t’s Sol’s. 


(Endorsement:) Ida Ralston vs. Geo. B. Turpin, trustee, et al. Int’ys 
for John H. Dobbs. Filed April 29th, 1885. L. M. Erwin, deputy 
clerk. 


236. Commission to Examine Witnesses. 
UNITED STATES OF AMERICA, 
Western Division, Southern District of Georgia: 


In the Cireuit Court of the United States for the Western Division, 
Southern District of Georgia. 
To Charles Nettleton and Charles E. Mills, for ecompl’t, and J. H. 
Mahan and W. C. Hodgkins, for def’t, Esquires, Greeting : 
Know ye that, in confidence of your prudence and fidelity, you 


are hereby appointed and by these presents are vested amine two or 


16—368 
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more of you) with full power and authority diligently to examine 
all witnesses whatsoever upon certain interrogatories to be exhibited 
to you in a certain cause pending and to be tried in the said court 
between Ida Ralston, complainant, and George B. Turpin, trustee, 
defendant, as well on the part of the said plaintiff as on the part of 
the said defendant or either of them. 

And it is required of you (or any two or more of you) that on 
certain days and at certain places, by you to be appointed for that 
purpose, you do cause the said John H. Dobbs, a material witness 
on the part of the defendant, to come before you and then and there 
examine him upon the said interrogatories on his corporal oath, 
first taken before you (or any two or more of you) on the Holy 
Evangelists,and that you do take such his examination and reduce 
it into writing, and when you have so taken it you are to send the 
same to the clerk of the circuit court of the United States for the 
southern district of Georgia, at Macon, Georgia, closed up and under 
your seals (or the seals of any two of you), distinctly and plainly set, 
together with the said interrogatories and this writ; and, further, 
that you and each of you, before you act in or be present at the 
swearing or examining — any witness or witnesses, do severally take 
the oath first specified in the schedule hereunto annexed, and full 
power Is given you or either of you, jointly or severally, to admin- 
ister such oath to the rest or any other of you upon the Holy Itvan- 
gelists; and it is further required of you that all and every of the 
clerk or clerks employed in taking, writing, transcribing, or en- 
grossing the deposition or depositions of witnesses to be examined 
by virtue of these presents shall, before he or they be permitted to 
act as clerk or clerks as aforesaid or be present at such an examina- 
tion, severally take the oath last specified in the said schedule an- 
nexed, and full power and authority is also given you or any of you, 
jointiy or separately, to administer such oath to such clerk or clerks 
upon the Holy Evangelists. 

Witness the Honorable Marrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of Macon, this 29th 
day of April, in the year of our Lord one thousand eight hundred 
and eighty-five, and the one hundred and ninth year of American 
Independence. 

iL. S. of the Court. ] 


L. M. ERWIN, . 
Deputy Clerk. 


Observe carefully the instructions on the next page. 


237 SCHEDULE 
The Commissioners’ Oath. 
You shall, according to the best of your skill and knowledge, 


truly, faithfully, and without partiality to any or either of the par- 
ties in this cause, take the examinations and depositions of all and 
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every witness and witnesses produced and examined by virtue of 
the above commission upon the interrogatories now produced and 
left with you; and you shall not publish, disclose, or make known 
to any person or persons whatsoever, except to the clerk or clerks by 
you employed and sworn to secrecy in the execution of this commis- 
sion, the contents of all or any of the depositions of the witnesses or 
any of them to be taken by you and the other commissioners in the 
said commission named or any of them by virtue of the said com- 
mission until publication shall pass by rule or order of said court, 
so help you God. 

JOS. H. MAHUN. 

CHARLES E. MILLS. 


Subscribed and sworn to before me this fifth day of May, A. D. 
1885. 
CHARLES E. MILLS, 
( ommiussioner, ae. 


JOS. H. MAHUN. 


The Clerk’s Oath. 


You shall truly, faithfully, and without partiality to any or either 
of the parties in this cause take and write down, transcribe, and en- 
vross the depositions of all and every witness and witnesses produced 
before and examined by the commissioners or any of them named 
in the commission hereunto annexed so far forth as you are directed 
and employed by the said commissioners or any of them to take, 
write down, or engross the said depositions or any of them; and you 
shall not publish, disclose, or make known to any person or persons 
whatsoever the contents of all or any of the depositions of the wit- 
nesses or any of them to be taken, written. down, transcribed, or 
engrossed by you or whereto you shall have recourse or be in any- 
wise privy until publication shall pass by rule or order of the said 
court, so help you God. 


Subscribed and sworn to before me this fifth day of May, A. D. 
1885. 
CHARLES E. MILLS, 


Commussioner, dc. 


Instructions for the Commissioners. 


Upon the receipt of the commission one of the commissioners will 
read it. The acting commissioners and the clerk will take and sub- 
scribe the oaths attached to the commission. The commissioners 
may be sworn one by the other, and the clerk by one of them; then 
they proceed to take and the clerk to engross the depositions of the 
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witnesses, to which depositions there will be a caption stating the 
ease and cause of action in the following form: 


In the Circuit Court of the United States for the Southern District 
of Georgia, Western Division. 


A By 
vs. Case. 


CD. 


Examinations and depositions of witnesses produced, sworn, and 
examined by the undersigned commissioners in virtue of the 
annexed commission issuing out of the honorable the circuit court 
of the United States for the southern district of Georgia, taken 
and reduced to writing, in — (the place where the commission Is 
executed), on this — day of , 18—. 


E F, aged — years, being duly —, answers and deposes as fol- 


} 
lows, to wit: 

‘lo the first direct interrogatory the witness, answering, saith : 

And so on to each successive direct interrogatory. 

Then follow the cross-interrogatories, if any. 

The witness must subscribe his name at the foot of his deposition 
and in the margin of each sheet, if more than one, and the commis- 
sioners attest the same as sworn to and subscribed in their presence. 
The attestation of the commissioners must appear at the foot of the 
deposition of each witness,if more than one. The depositions must 
be attached to the commission. Each commissioner writes his 
name across a seal of the envelope, and the package is directed to 
the clerk, as stated in the body of the commission. ‘The title of the 
cause must appear on the outside of the envelope. ! 

When a commission is returned by mail the postmaster receiving 
it from the commissioner must certify to the fact, and the post- 
master delivering it to the court must certify to its reception by due 
course of mail. The usual abbreviation or initials of Christian 
names of the commissioners, witnesses, postmasters, etc., shall be 
sufficient. Rule 51, adopted April term, 1873. 

[f the commission be returned by a messenger he must deliver it 
personally to the clerk and make the usual affidavit. ! 
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238 Deposition. 


Unitep SraTes or AMERICA, 
Western Division, Southern District of Georgia: 


In the Cireuit Court of the United States for the Western Division. 
Southern District of Georgia. 


Ipa Ratston, Complainant, 
VETSUS 
GEORGE B. Turpin, Trustee, Defendant. 


STATE OF NEw YORK, 1 
nies : a S > Ss: 
City and County of New York, § 


Examination and deposition of John H. Dobbs, a witness produced, 
sworn, and examined by the undersigned commissioners, in virtue 
of the annexed commission issuing out of the honorable the United 
States circuit court of the United States for the southern district of 
Georgia, taken and reduced to writing in room 20, No. 115 Broad- 
way, New York city, New York, on this the 5th day of May, A. D. 
1885. 

Present: The witness, John H. Dobbs; J. H. Mahun, Esq., com- 
missioner; Charles E. Mills, Esq., commissioner; E. J. Bunker, 
clerk. | 7 
239 JoHN H. Dopps, aged 45 years, being duly sworn that the 

evidence he should give in the within-entitled cause should 
be the truth, the whole truth, and nothing but the truth, answers 
and deposes as follows: 

Ist. ‘To the first direct interrogatory the witness answers and says: 
I do. 

2d. Second direct interrogatory: I knew James A. Ralston very 
well for twenty years, and saw him frequently in New York and 
Macon. 

od. To the third direct interrogatory he says: I am the witness 
who signed a deed in the city of New York to Mrs. Ida Ralston, by 
James A. Ralston, about three years ago this summer. 

Ath. To the fourth direct interrogatory he says: At the time he 
siened that deed he was all right, so far as I know. He was able to 
attend to business. 

To the several cross-interrogatories propounded to the witness be 
further deposeth and saith as follows: | 

Ist X. To the first cross-interrogatory he saith: [saw him mostly 
in Macon, Georgia. I saw him weekly, whenever he was in town. 
I saw him frequently between 1870 and 1880. I saw him as often 
between those yearsas I have mentioned. J[alsosaw him frequently 

here in New York. I knew tlrat George B. Turpin was his 

240 _ trustee, and that all of his business was in his, Turpin’s, con- 

trol. I don’t know exactly how old Mr. Ralston was, but 
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witnesses, to which depositions there will be a caption stating the 


‘ase and cause of action in the following form: 


In the Circuit Court of the United States for the Southern District 
of Georgia, Western Division. 


A B) 
vs. Case. 
CD. { 


Examinations and depositions of witnesses produced, sworn, and 
examined by the undersigned commissioners in virtue of the 
annexed commission issuing out of the honorable the circuit court 
of the United States for the southern district of Georgia, taken 
and reduced to writing, in — (the place where the commission 1s 


executed), on this — day of , 18—. 
EK F, aged — years, being duly —, answers and deposes as fol- 


lows, to wit: 


To the first direct interrogatory the witness, answering, saith : 

And so on to each successive direct interrogatory. 

Then follow the cross-interrogatories, if any. 

The witness must subscribe his name at the foot of his deposition 
and in the margin of each sheet, 1f more than one, and the commis- 
sioners attest the same as sworn to and subscribed in their presence. 
The attestation of the commissioners must appear at the foot of the 
deposition of each witness, if more than one. ‘The depositions must 
be attached to the commission. Each commissioner writes his 
name across a seal of the envelope, and the package is directed to 
the clerk, as stated in the body of the commission. ‘The title of the 
cause must appear on the outside of the envelope. 

When a commission is returned by mail the postmaster receiving 
it ~h the commissioner must certify to the fact, and the post- 
master delivering it to the court must certify to its reception by due 
course ae mail. The usual abbreviation or initials of Christian 
names of the commissioners, witnesses, postmasters, etc., shall be 
sufficient. Rule 51, adopted April term, 1878. 

[If the commission be returned by a messenger he must deliver it 
personally to the clerk and make the usual affidavit. 
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23: Deposition. 


UNITED STATES OF AMERICA, 
| Western Division, Southern District of Georgia: 


In the Cireuit Court of the United States for the Western Division, 
Southern District of Georgia. 


IpA Ratston, Complainant, 
VETSUS 
GEORGE B. Turpin, Trustee, Defendant. 


STATE OF New YORK, \ 8s: 
City and County of New York, {~~ ° 


Examination and deposition of John H. Dobbs, a witness produced, 
sworn, and examined by the undersigned commissioners, in virtue 
of the annexed commission issuing out of the honorable the United 
States circuit court of the United States for the southern district of 
Georgia, taken and reduced to writing 1n room 20, No. 115 Broad- 
way, New York city, New York, on this the Sth day of May, A. D. 
1885. 

Present: The witness, John H. Dobbs; J. H. Mahun, Esq., com- 
missioner; Charles E. Mills, Esq., commissioner; EE. J. Bunker, 
clerk. 3 
239 JoHN H. Dopps, aged 48 years, being duly sworn that the 

evidence he should give in the within-entitled cause should 
be the truth, the whole truth, and nothing but the truth, answers 
and deposes as follows: 

ist. To the first direct interrogatory the witness answers and says: 
I do. 

2d. Second direct interrogatory: I knew James A. Ralston very 
well for twenty years, and saw him frequently in New York and 
Macon. 

od. To the third direct interrogatory he says: I am the witness 
who signed a deed in the city of New York to Mrs. Ida Ralston, by 
James A. Ralston, about three years ago this summer. 

Ath. To the fourth direct interrogatory he says: At the time he 
siened that deed he was all right, so far as I know. He was able to 
attend to business. 

To the several cross-interrogatories propounded to the witness be 
further deposeth and saith as follows: 

Ist X. To the first cross-interrogatory he saith: [saw him mostly 
in Macon, Georgia. I saw him weekly, whenever he was in town. 
I saw him frequently between 1870 and 1880. I saw him as oiten 
between those yearsas I have mentioned. Ialsosaw him frequently 

here in New York. I knew that George Bb. Turpin was his 

240 _— trustee, and that all of his business was in his, Turpin’s, con- 

irol. I don’t know exactly how old Mr. Ralston was, but 
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presume it was both before and after he was of age that Mr. Turpin 
had charge of his business. He used to drink a great deal. He 
would have his sprees and sober days. I think he had the capacity, 
but I don’t think he had the disposition, to attend to his business. 
He did drink to excess at times. As to the effect on his mind and 
body I am not able to state. I believe George B. Turpin had more 
influence over him than anybody else. I don’t believe he would let 
every thing’ go without saying a word, but all his business matters 
were mostly done as Turpin wished or proposed. 

2d X. To the second cross-interrogatory he saith: I don’t think I 
know anything further. 


JOHN H. DOBBS. 


Examination taken, reduced to writing, and by the witness, John 
H. Dobbs, subscribed and sworn to this 5th day of May, 1555. 
CHARLES E. MILLS, 
Commissioner, WC. 
JOS. H. MAHUN, 
Commissioner. 
Commissioner’s fees._------ $20 00 
IW arin: “cesansicn Widen atinate 50 


S90) 50 


Endorsement on Envelope Containing Above Deposition. 


(On the face.) 


24] U.S. Circuit Court, Western Division, So. Dist. of Georgia. 
IDA RALSTON ) 
US ya No. 31. 


GEORGE JB. Turpin, Trustee. j 
Biil in equity. Filed the 7th day of August, A. D. 1883. 
To the clerk of the United States circuit court, Macon Georgia. 


Deposition of John H. Dobbs, witness on part of defendant. 
(On the back.) 


I, Charles E. Mills, one of the commissioners on the within com- 
mission, do hereby certify that I have this day deposited in the post 
office at New York city, New York, the inclosed commission and 
depositions for transmission by mail to Macon, Ga. 

This 6th day of May, 1885. 

CHARLES E. MILLS, 


Commissioner, No. 115 Broadway, N. Y. City. 
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Post Orrice, New York City, May 6th, 1885. 
veceived this package from Charles E. Mills, to be transmitted by 
mail to Macon, Ga., this 6th day of May, 1884. | 
H. GU ; 
LEND. POST, 
a Acting Deputy P. M. 


Post Orrice, Macon, Ga. 
Received this package by due course of mail this 8th day 
> 9 9 A \OrF “ saad w 
242 of May, 1885. 
WM. W. BROWN, P. Mw. 


Received by mail and filed this 9th day of May, 1885. 
M. ERWIN, 
Deputy Clerk. 


(Across the seals on the back:) Jos. H. Mohun, commissioner; 
Charles IE. Mills, commissioner. 


Order to open 


Counsel have leave to open the within interrogatories and an- 
swers May 11, 1885. 
EMORY SPEER, : 
U.S. Judge. 


ae ’ 
Lestumony Taken before kh. EF. Best, Examiner. 
‘ Mrs. Ina Ratston, Complainant, 
: versus 
GEORGE B. Turpin, Trustee, et al., Defendants. 
Pursuant to an order from the fifth cireuit court of the United 
States for the western division of the southern district of 
243 Georgia, appointing the undersigned examiner to take testi- 
mony in the foregoing case, the following counsel appeared 
before me on the 7th day of January, 1885, to wit, Lanier & Ander- 
son and W. Dessau, Esq., for the complainant; John C. Rutherford, 
Esq., for defendants, and the examination of witnesses was com- 
menced. 
Pa A. ProupFit sworn for defendants. 


Direct examination: 


Mr. RurHerrorD: I will get you to state whether you knew James 
- A. Ralston. 
A. Yes, sir. 
@. How long did you know him ? 
A. Well, I have known him since 1869, when I first came to 
Macon. 
Q. Where was he living and where were you living? 
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A. In Macon. 

Q. How long did he continue to live in Macon? 

A. I think he went to New York in ’77 or the year of the Centen- 
nial, I don’t know which. 

Q. How long have you continued to live in Macon ? 

A. I have been living here continuously since that time. I came 
to Macon in 1869. 

@. During this time did you see him frequently ? 

A. Yes, sir. 

@. This (handing same to witness) is a deed mad- in the State of 
New York on the 28th day of August, 1880, between James A. Ral- 
ston to George Lb. Turpin, as trustee for his children. Examine that 
deed. 

(The deed exhibited to witness was Exhibit “A” of the original 
bill). 

244 A. I wrote this deed in the city of New York myself, at 
No. 15 Chambers street. 


Mr. Dessau: That is the only deed you witnessed ? 

A. Yes, sIr. 

Mr. RutrHEerForRD: I will get you to state whether or not you wit- 
nessed the execution of this deed. 

A. Yes; I saw him sign the deed at the office of C. E. Mills, 117 
Broadway. Mills was a notary. 

Q. Did he sign it freely and voluntarily ? 

A. He did, sir. 

@. What was his condition as to sobriety at the time? 

\. He was perfectly sober. I can state a fact about that. Mr. 
Turpin on the evening before that, on Friday evening—he asked 
me—lhe told me 

Mr. ANDERSON: Stop! 

The Witness: At his request I went to the office of C. E. Mills to 
meet Ralston and his wife that morning about 10 o’clock. 

Mr. ANDERSON: On the Friday previous ? 

A. No, sir; it was on Saturday that the deed was executed. We 
went to the office; he was to meet us there at 10 o’clock, and we 
waited there, | suppose, an hour before he and his wife came in. 
He had, he said, some delay of the train and that was the reason they 
were not there earlier. He signed the deed and said he was very 
sorry he had delayed us. He witnessed the deed in my presence 
and in the presence of C. E. Mills. Mr. Mills witnessed the deed 
and I witnessed 1tand Mr. Ralston signed it in our presence. He 

was not solicited by anybody to sign it, just asked me if I 
245 had the papers there, and I told him yes, and he read 

it and signed it. After we got through we went down-stairs. 
His wife wanted to buy some things and we went on back to the 
elevated railroad and got off at the station on 8th street on the 6th 
avenue elevated railroad. There isa station at 8th street and we 
got off there. I don’t know whether it is Waverly or Clinton place 
or what street intersects it at that point of 8th St., and we walked 
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on up the street and we got to talking and Jim got to talking about 
this deed and why he made the deed—what induced him to make 
it. He said that Mr. Turpin had always been a great friend of his, 
and that he was under a great many obligations to him and had 
been so since his father’s: death, and if it hadn’t been for him he 
wouldn’t have anything; that he preserved his property for him; 
that he had been wild; so finally we passed by a very fine saloon; 
it was on Sth street, on the right-hand side coming towards Broad- 
way, and he says, “ Let’s go down here and take a cocktail; it is the 
first drink l’ve had to-day.” I told him I didn’t care anything 
about it, but, at all events, he insisted on it and at his solicitation I 
went down, and, I believe, I took a drink with him. He told me 
that was the first drink he’d had that day. We went on up to his 
tailor shop, at the corner of Sth street and Broadway, and we had 
considerable conversation there on various topics. You (Mr. Tur- 
pin) were not with me. | 

Q. Was Mr. Turpin with you at the time he (Ralston) spoke about 
his reasons ? 

A. No, sir; I was by myself; he and | were alone. 
246 @. You have already stated that he was perfectly sober. 
What was his condition as to rationality ? 

A. He was perfectly rational. When he got to the office he stated 
that he was sorry he had detained us, but there had been some de- 
lay on the railroad; there were a great many trains on the Hartford 
railroad, and he had kept us -waiting an hour. 

@. You state that at the time he signed the deed he was perfectly 
sober and perfectly rational? 

A. Yes, sir. 

Q. Did he know perfectly what he was doing? 

A. I should think he did from what he said to me after he had 
executed the deed as to why he did it. . 

@. Did the commissioner ask him with reference to signing the 
deed ? | 

A. Yes; he interrogated him. 

(. State in substance the questions. 

A. He asked him the same questions you will find on that deed. 
He took a stamp down—there were a great many that he had in a 
case of the various States—and he told him there was the place to 
sign it. . 7 

®. You can state in substance what he asked him. 

A. We were all there together. Mr. Ralston asked me if I had 
the papers, and he took the papers and read them himself. 

Q. Who? 

A. Jim Ralston, and I think the notary asked him one or two 
questions. 

@. He read ....s deed that he signed ? 

A. Yes, sir. 
247 Q. Before signing it? 

A. Yes; it took him some time to read it, too, because it 
was avery long deed. I don’t remember how many questions he 
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asked him. When I speak of the commissioner interrogating Ral- 
ston I mean Mrs. Ida Ralston. 
Q. Did the commissioner ask him if he understood the nature of 


the deed ? 


(Counsel for complainant objected to the question as leading.) 


\. I don’t remember whether he did or not. | 
Q. I will get you to examine that paper signed by Mrs. Ralston. 


(The paper handed witness was a ratification of the deed made to 
George B. Turpin by James A. Ralston, and was part of Exhibit 
“A” of the original bill.) 


A. This was signed in my presence by her. 

(). State the substance of that paper. 

A. It is dated the 28th day of August, 1886, which was, as a mat- 
ter of course, the same day the deed was signed there. It 1s signed 
by Ida Ralston, who was the wife of Jim Ralston. 

. Did you see her sign that paper ? 

A. Yes, sir. 

(. Who witnessed it ? 

A. I witnessed it, so did Mr. Charles Edgar Mills, in the office of 
Mills, 117 Broadway. 

Q. I will get you to state whether or not she signed it freely, vol- 

untarily, and of her own accord. 
248 A. She did. She read the original deed herself and she 
read the paper. When I gave her this paper I says, “ Now, 
read this.” She read it and asked me for the deed Jim had signed, 
and I gave it to her, and she read all that printed part of it. 

(). Read the deed before signing that ratification ? 

A. Yes, sir. 

(. Was she perfectly sober’ at the time? 

A. She was. 

Q. State whether or not she knew what she was doing. 

A. I should think so, sir; she appeared to be a very intelligent 
woman. 

(. State what solicitations or pursuasions, if any, were offered to 
induce her to sign it. 

A. Not a bit in my presence; not at all. 

Q. I will ask you whether or not she did not do it very willingly ? 

A. She didn’t hesitate to do it; she sat down and signed it after 
reading it. 

Q. Everything pleasant. 

A. Yes; she said she was sorry she kept us waiting; she expressed 
more regret than Jim did. I know 1 got very tired waiting for 
them. | 

(). When was the last time you saw James Ralston? 

A. That was the last time [ ever saw him. I don’t think I have 
seen him since. I don’t think he has been to Macon since, and I 
never saw him in New York afterwards. 


No other questions for Mr. Proudfit. 
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Cross-examination: 


Mr. ANDERSON: What is your avocation ? 
249 A. I am a lawyer. 
Q. What year were you admitted to the bar ? 
A. In 1866. 
(). You were practicing law in 1869? 
A. Yes; that was the year I moved to Macon. 
Q. You were the attorney who drew this deed you have testified 
about ? 
A. Yes, sir. 
(). You say you went to the office? 


A. Of Charles Edgar Mills. 
(). You went there at Mr. Turpin’s request? 


) 
é 
A. I went there in company with him. 
). At his request? | 
A. Yes, sir. 
J. You had prepared the deed before going there ? 
A. Yes; I prepared it on Thursday or Friday before. 
). At Mr. Turpin’s request? 
A. Yes, SIr. . 
). Where did you draw the deed? 
A. At the office of Townsend & Mohun, No. 18 Chambers street, 
on the Thursday or Friday before it was signed. 
(). Who was present ? ! 
A. I was in aroom by myself. They had a suit of rooms there. 
@. Was Mr. Turpin there ? 
A. No, sir. 
Q. Where did you meet him when he asked you to draw the 
deed? Where were you when he asked you to draw the deed? 
A. We were stopping at the Sturdevant House. 
Q. Did you go on to New York together ? 
250 A. No, SIr. 
Q. How long had you been in New York? 
A. I had been to Saratoga some time; I don’t know how 
). How did you come to meet with Mr. ‘Turpin ? 
A. I met him at the Grand Union Hotel in Saratoga. 
). How long before this deed was signed ? 
\. About two weeks: I won’t state certain. 
é 
\ 


] 
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Did you come on together to New York? 

No, sir; I came by myself. 
2. Who eame first from Saratoga? 
\. I generally came first ; he always staid there longer than I did. 
@. Were you and him in the habit of being there together ? 
\. Yes; I met him there nearly every year. 

Q. When you met him there was that the first time he spoke to 
you about preparing the deed ? 

A. I don’t think he said a word to me about it until we got to 
New York; he may have, but I don’t recollect it; probably he said 


something to me about what Jim Ralston wanted to do about his 
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property, but he never told me what he wanted done until Isaw him 
at the hotel in New York. 

. How long before the deed was signed was it that heasked you 
to draw it up ? 

A. The deed was signed on Saturday and he must have asked 
me to draw up the deed on Wednesday, because I went to the law 
office early on Thursday or Friday morning and fixed up the deed. 
He told me Jim would be there on Saturday. He said they had 

telegraphed him that they would come any day that he 
251 wanted them to come. 
@. Did Mr. Turpin pay you a fee for drawing that deed ? 

A. When I got back to Macon he asked me what I ch: irged him, 
and I told him I couldn’t ch: arge him anything. Hesaid he wanted 
to pay me something, and he insisted and | told him $10.00; but in 
New York I[ had no idea of charging him. I wasn’t pr: ii law 
in New York, and it was an act of friends ship on my part. 

Q. There was nothing said about a fee in New York ? 

A. No, sir; after I got back he asked me about it and paid me 
$10.00; he insisted on it; I told him if I charged him anything it 
would not be less than $10.00. He insisted and I made the nomi- 
nal charge of $10.00; it was worth more than that, of course, because 
I had trouble about it. 

Q. How? 

A. It is at least 2 or 3 miles from the hotel to Chambers street. 

Q. You went on the elevated railroad ? 

A. Yes. 

Q. Is that all the trouble you had about it? 

A. Then I went down and drew the deed and took it back with 
me and went to Mills’ office on the Saturday following; that is three 
or four miles, too. | 

Q. Did you show the deed to Mr. Turpin after you had drawn it up? 

A. I expect I did; I don’t know whether I did or not; I don’t re- 
member whether he saw it or not. 

(. He told you what to put in it? 

A. Yes, sir; I asked him what houses on Cherry street; he said 

he didn’t know the numbers, and so he telegraphed Alex. 
252 Black and received a telegram the next morning stating the 
street numbers of the buildings; he didn’t know them him- 


@. You drew the deed under his directions ? 

A. Yes; I certainly did. I didn’t know myself what he wanted 
done. 

Q. And carried it to the office, where you met Ralston and his 
wife ? 

A. Yes, sir. 

Q. It was all prepared when you got there ? 

A. Yes; it wasn’t dated, though. 

Q. Everything but the date was all prepared before you and Tur- 
pin went to the office to meet Ralston and his wife ? 

A. Yes; I spoke of the paper Mrs. Ralston signed. I think I 
wrote that at the office. 
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Q. See if you can refresh your recollection aboufit, and be certain 
if you can. How was it that that paper was not prepared until, you 
got there ? 

= The fact is, I didn’t think about it. 

Who suggested that? 

7 I done it myself; didn’t anybody suggest it to me, because I 
knew the law of Georgia didn’t require anything of this sort, but out 
of abundant caution, she being a resident of Connecticut and sign- 
ing this paper in New York, I told Mr. Turpin we had better do 
this, and I sat down, and I think wrote this paper in Mill’s office, 
and I did it out of abundant caution, because Mr. Turpin asked me 
to do itall rightfor him. He requested me to have these papers exe- 
cuted properly, and out of abundant caution [ got her confirmation 
of that deed. I didn’t know what effect the deed might have, she 

being a resident of Connecticut. In New York they required 
203 86a wite’s s signature to a deed, I think. 
Did Mr. Turpin have anything to say to Mr. Ralston 
and his wife besides talking about the delay ? | 

A. No; they were both regretting that + had delayed him. 

Q. Was that the only conversation ? 

A. That was the only conversation I heard them have. They all 
exchanged the ordinary salutations, and one thing and another. 

Q. ‘There was no conversation about the deed at all, except that 
Mr. Ralston read it and his wife read it? 

A. He asked me if I had the papers fixed up that he had written 
to Mr. Turpin of what he wanted done. I told him yes. He took 
the deed and read it himself. 1 did not know that Mrs. Ralston was 
going to be there; if I had I would probabiy have prepared this 
paper she was to sign before. Out of abundant caution I may have 
prepared that paper there. I don’t think Mr. Turpin told me she 
was going to be down at the office; if he did tell me so the paper she 
signed must have been prepared before we got there; about this, 
however , | will not be certain. 

(). There was no other conversation about the transaction except 
what vou have related ? 

A. That was all that I heard. 

2. That was the first time you had seen Ralston or his wife in re- 
spect to this matter ? 

A. I had never seen her before. 

Q. Had you any conversation with him before that day about 
this business ? 

A. No, sir; I hadn’t seen him in probably four or five years. I 
hadn’t seen him since he left Macon. 


Mr. ANperson: I have no other questions for Mr. Proudfit. 


254 Redirect examination : 

Mr. Ruruerrorp: I think you said that Mr. Ralston, in asking 
you whether you had the papers prepared, said he had written to 
Mr. Turpin what he wanted done. 
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A. Yes, sir; he asked me did I have the papers he was to sign. 
I eg him yes; I had them prepared. That was what he asked me. 

Q. I will get you to state whether or not, from the questions he 
oi you, he appeared to know what the papers were and what 
they were about. 

A. He took the papers and read them. Then we went on down 
on the elevated railroad and walked up Broadway, and he told me 
why he had done it and the reason; said there would be plenty 
down there for his wife. Ile wanted to do this on account of the 
great friendship he and his father had towards Mr. ‘Turpin. 


Recross-examtination: 


Mr. AnpERSON: You say he said there would be plenty down 
there, in the event of his death, for his wife? 

A. He said there was enough down there; there was other prop- 
erty that his wife could get. 

You say he said there was plenty ? 

A. He said there was other property there. 

@. You remarked just now that he said ‘that there was plenty 
there, in the event of his death, for his wife? 

A. I think that was about what he said to me. 

Q. Now, in regard to that other matter that Mr. Rutherford asked 
you about. He asked you a question, and I didn’t understand vour 

answer to it, as to whether he (Ralston) said anvthing about 
255 having written to Mr. Turpin as to what he wanted done. 

Did he s say anything more to you than to ask you 1f you had 
the papers ready ? 

A. That was all he asked me down there. He asked me this: 
Did I have the papers drawn up that he had written or he had told 
Mr. Turpin what he wanted? 

Did he state that he had written or told Mr. Turpin what he 
wanted? 

A. I think that was what he said. He asked me about the papers. 
It has been ae five years ago. 

®. I want to fix that. 

A. I remember substantially what the conversation was. 

@. Did he say he had written to Mr. Turpin what he wanted done, 
or that he had told him, or did he say either ? 

A. Hesaid this about the matter which — had either advised (I will 
say that) Mr. Turpin what he wanted done or had written to him— 
I don’t know exactly what he said about that—that he had advised 
with him, or written to him, or had told him. I drew the papers 
up in accordance with his wishes. 

@. Whose? 

A. Mr. Ralston’s. He read the deed. 

@. You did not get any instructions from him ? 

A. No, sir. 

Q. All you know about its being in accordance with his wishes 
that he signed it? 

A. I presumed so; he signed the papers. 
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Q. He had given you no instructions at all before that as to its 
preparation ? 
A. No, sir. 
@. You had not seen him about it? 
256 A. No, sir; I hadn’t received any communication from 
him whatever, except through Mr. Turpin. 


Mr. ANpERsSON: I have no other questions. 

The Witness: About this paper here, I think I wrote this paper 
at the office of the notary, because I didn’t know whether sne would 
be there or not, but I won’t swear positively as to where I did write 
that paper at. If Mr. Turpin did tell me she would be there I may 
have prepared the paper before going to the notary’s office. 

(. You mean the ratification ? 

A. Yes, sir. 

Q. You don’t know whether you drew that up before you went 
there or afterwards? 

A. I wouldn’t swear about that; I don’t know whether I did or 
not. J don’t know whether I drew it up at the hotel, at the office 
of ‘Townsend & Mohun, or at the office of Mills. 

Q. Or whether it was before you went there or not? 

A. No, sir. She signed it voluntarily after being examined by 
the notary in my presence. 

ALEX. PROUDFIT. 

W. H. Ross sworn for the defendants. 

Direct examination : 


Mr. RurnHerrorp: Colonel, you were not present at the time this 
deed from James A. Ralston to George b. ‘Turpin, trustee, was made, 
on the 28th day of August, 1880? 

A. No, sIr. 

Q. I will get you to state whether, about that time, the 28th of 

August, 1880, you were in New York. 
257 A. In August? Yes, sir; I was there. 
Q. I will get you to state whether you saw Jame- Ralston 
at the time you were there. 

A. Yes, sir. 

@. When vou saw him there had you heard that this deed had 
been signed ? 

A. No, sir. I believe I did hear before I left that he—— 

Q. Did Mr. Turpin call your attention to the fact that Mr. Ral- 
ston had made a deed to him as trustee? 

A. Yes; before I left New York I did hear it. 

Q. How often did you see him in Néw York at that time? 

A. I don’t recollect; I saw him several times. I didn’t have but 
one conyersation with him particularly. 

Q. I will get you to state what his condition was at that time. 
Was he rational or irrational ? 

A. He was perfectly rational. 

Q. 1 will get you to state whether or not he was in possession of 
his mental faculties. 
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A. I thought so from his conversation. I know he was, much to 
my surprise, sober—perfectly sober. 

a State how long you had known James Ralston. 

I have known him ever since he was a little boy. 

79 Where was he raised ? 

A. Here in Macon. 

Q. Where have you lived ever since you have known him ? 

A. I have lived here in Macon, except about four years during 
the war. 

Q. Except the four years during the war you have lived here? 

A. ¥ es, SI”. 

Q. Did you ever he: ar him at any time speak of Mr. Turpin 
258 and his feelings towards him? 
A. Oh, yes; very often. 

Q. Prior to the making of this deed did you ever hear him ex- 
press his intention of giving to Mr. Turpin, for his children, any 
property ? 

A. I can’t recall anything of that sort, but in speaking of Mr. 
Turpin as being a second father to him and as the only father he 
had known since his father’s death. 

Q. What did he say in reference to Mr. Turpin’s management of 
his property and the oo wneatconri of it? 

A. I don’t recollect the exact language; I judged from what he 
said 

Mr. ANDERSON: Don’t state that. 

Mr. RurHERFoRD: State to the best of your recollection. 

A. The substance was that Turpin had taken care of his prop- 
erty; had managed well; that he had given him entire control of 
it, and that he had no doubt but that Turpin had saved a great deal 
of his property. 

How long have you known Mr. Turpin? 

A. Well, I have known him—TI went to school with him in 1846 
or 7 or ’8; somewhere along there—I don’t know how long. 

@. Has he lived here in Macon all the time? 

A. Yes, sir. 

Q. Do you know what relation Mr. Turpin sustained towards Mr. 
Ralston’s father as to the management of his business ? 

A. Yes; Mr. Turpin was always regarded as Mr. Ralston’s confi- 
dential man—that is, of Mr. Ralston, Senior. I knew Mr. Turpin at- 
tended to his business in a great measure and he was executor of 

Mr. Ralston. 


259 Q. You say he had the confidence of James Ralston, Senior? 
A. Did Ralston have confidence in him? 
7 
Q. Yes. 


A. Yes, sir. 

Q. Do you know what relation Mr. Turpin sustained to Mrs. Ral- 
ston, James Ralston’s mother? 

A. I know they were on good terms. 

@. Who did she intrust the management of her business to ? 

A. Mr. Turpin. 

Q. Do you know who was the executor of her will? 
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A. I think that Mr. Turpin was one of them, and, I believe, Mr. 
Thornton was one. 

Q. After his deatb (Ralston, Senior’s) do you know who attended 
to the business for the executor or administrator of James Ralston, 
Senior? 

A. I don’t know of my own knowledge. 

Q. Who always attended to the business of the Ralston property? 

A. Mr. Turpin. 


Mr. RuTHERFORD: No more questions. 
Cross-examination : 


Mr. ANDERSON: You state that you were surprised that James 
Ralston was sober when you met him in New York in 1880. I will 
ask you to state what had been his habit in that respect prior to that 
time? 

A. Well, Mr. Ralston, of course, everybody knew that he drank. 

Q. To what extent? 

A. Well, I don’t know. 

@. Wasn’t he almost habitually drunk or very nearly so; 
260 wasn’t it his habit to drink to excess? 
A. He drank to excess. 

Q. Hadn’t it been so for a great many years? Hadn’t you seen 
him in that condition ? 

A. Of course, I had seen him sober. 

@. Wasn’t it because you had generally seen him under the influ- 
ence of liquor that you were surprised to see him sober ? 

A. I mean that he was entirely sober—without drinking at all. 

Q. Isn’t it true that he was generally in,the habit of drinking to 
excess ? 

A. Well, he had those spells; I hadn’t been with him; he was 
living in New York at the time. 

Q. When he was here, before he went away, did he not almost 
continually drink too much ? 

A. No, sir; he did occasionally, but for a long time Jim Ralston 
was—of course, he got on those periodical sprees. 

(. Were they not quite frequent? 

A. Well, I think he got on them too often; I don’t know how 
often. 

Q. You state that Mr. Turpin had the confidence of young Ral- 
ston’s father and mother ? 

A. Yes, sir. , 

Q. The mother—what did you say about the mother ? 

A. I said I didn’t know so much about the relationship between 
her and him, but I know she must have had confidence in him or 
she wouldn’t have intrusted the management of her business to 
him. 

Q. He had almost exclusive management of the business of Mr. 

Ralston, Senior, as well as Ralston, Junior? 
261 A. I don’t know that he had the entire management of it, 
but he intrusted him with his business. 
18—368 
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Q. You don’t mean that he had exclusive management of Mr. Ral- 
ston Senior’s business, but after his death didn’t he have almost exclu- 
sive management of his estate, particularly Ralston Junior’s busi- 
ness ? 

A. I think so. 

(). Didn’t Mr. Turpin have the entire confidence of James Ral- 
ston, Junior? 

A. Qh, yes. 

(. And had had all the time, from his father’s death down to his 
own death ? 

A. Yes, sir. 

Q. Didn’t he have a great deal of influence over James Ralston, 
Junior? Wasn’t James Ralston, Junior, in a peculiar sense, subject 
to Turpin’s influence ? 

A. I suppose he was willing to accept his advice and counsel; | 
don’t know what particular influence he had over him. 

@. Young Ralston committed all his affairs to his management? 

A. His business affairs; yes. 

. Did he ever give any personal attention to his business here 
himself? 

A. I don’t know that. 

Q. As far as your knowledge goes? 

A. I have heard on one or two occasions where Mr. Turpin re- 
quested Jim Ralston to attend to certain matters. 

Q. But, as a general rule, didn’t Mr. Turpin have control and 

management of his business liere ? 
262 A. That is my impression, without knowing. 

(). Did you ever transact any business with Mr. Turpin as 
agent of James Ralston, Junior; didn’t you loan him some money 
once? 

A. Yes. 

©. How much was that? 

A. I think it was five thousand dollars. 

(). Didn’t Turpin attend to that for him? 

A. When I loaned the money he told me that Mr. ‘Turpin would 
see it paid. 

Q. Didn’t Mr. Turpin have the papers prepared ? 

A. | don’t know who had it done. I know the papers were pre- 
pared, but I don’t know by whom. 

Q. Turpin afterwards paid you the interest ? 

A. Yes, sir; I charged it to Mr. Ralston. 

Q. You understood it as being for Ralston. Was the principal 
afterwards paid? 

A. There was a large portion of it paid. 

Q. Did Turpin act as agent of Ralston in paying that? 

A. Yes; and took the receipts that way. 

Q. Wasn’t Ralston absent from here at the time the money was 
paid back to you? | 

A. I couldn’t tell, Judge, now. I don’t recollect whether he was 
here. I couldn’t tell you now when it was paid. 
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You heard James Ralston, Junior, say that Turpin had been a 
it at father to him—the only father he had known since his 


father’s death ? 
A. Yes, sir. 
(). Haw long was that before this deed was made— before you 
heard of its being made? 
263 A. I won’t undertake to say. He was very frequently with 
meand used to talk to me quite often. He knew that I 
knew that he and Turpin were on good terms, and he used to talk 
to me very often. 

@. Are you certain that it was before the deed was made or after ? 

A. Oh, yes; before the deed was made. 

Q. Did you buy any property from Jim Ralston at any time— 
Triangular block ? 

A. No, sir; my father bought it. 

@. Do you know anything about who arranged the matter for 
Ralston ? 

A. My impression was that Ralston was present and probably 
made it himself, but I won’t undertake to say that. My impression 
is—but there is no use of giving impressions. 

2. You don’t remember who made the trade? 

A. No, sir; Ralston was here at that time. 

(). That was before Ralston left here and went to New York to 
live? 

A. Yes, sir. 

Q. What Ralston was it? 

> Young Jim Ralston. 

Was that before the elder Ralston’s death ? 

: No, sir; since. 

Q. Shortly before his death your father bought this property ? 

A. Yes; my father bought It. 

Q. What sort of a person was young Ralston as to extravagance ; 
was he free-handed in using money—did he spend a _ great 

deal ? 
264 A. He spent a good deal of money, I think. 
Q. Did he have any proper conception of the value of 
money ¢ 

A. Oh, yes; he generally spent it on himself. He refused to pay 

a good many bills; said it was an imposition on him. 
He was an extravagant man on himself? 

A. I think so. I don’t know whether you would call it extrava- 
gant for his income. ‘At one time I supposed hisincome was pretty 
good. 

Q. Fifteen or twenty thousand dollars a year? 

A. I don’t know.. I should judge it was fifteen thousand dollars. 

Q. In spite of that he ran in debt a great deal? 

A. I don’t know about that. 

Q. You have known him to dispute debts ? 

A. I have heard of his disputing bills; he said they were not just ; 
that he wanted corrections, &e. That was only an evidence that he 
was looking after his own business. 
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Q. Didn’t he, in spite of this large income, have to sell property ? 
Didn’t he sell property to your father to support himself ? 

A. I don’t know his object. 

Q. Did you hear of his increasing his estate by investment ? 

A. No, sir. 

Q. Do you know that he increased his estate by investing that 
five thousand dollars? 

A. No, sir. 

@. Do you know what your father paid for those stores ? 
265 A. Yes: I think it was seventeen thousand five hundred 
dollars. 

Q. You do not know of his increasing his estate by investing that 
in anv way? 

A. No, sir; I don’t know anything about that. 

Q. Didn’t the estate const tantly dwindle instead of inerease from 
the time of his father’s death down to his own death? 

A. That is my impression. 

Q. Didn’t you and Mr. Turpin have offices close by each other for 
a number of years while he was acting as agent for Ralston, Junior? 

A. No, sir: I think not. 

Q. What I wanted to get at was whether you did not see James 
A. Ralston, Junior, daily. 

A. Yes, sir; I did have an office, but it couldn’t have been very 
long before he left here. 

Q. For years before James A. Ralston’s, Junior’s, death didn’t you 
and Mr. Turpin have offices close together ? 

A. Yes, sir; we have had offices there close together for two or 
three years. 

(Mr. Dessau: Shortly after the failure of the City Bank ?) 

A. Oh, no. : | 

4. You say it was two or three years before his death ? 

A. I have been there two or three years. I was in the Hollings- 
worth block, and then I moved up town and moved upstairs over 
you (Mr. Turpin). 

Q. What year did you move to the City Bank building? 

A. I don’t know. 

Q. Had vou an office there at the time you were in New 
266 York when you say Turpin-told you about this debt? Where 
was your office then ? 

A. I think it must have been upstairs in that building. 

Q. Where was Turpin’s office—down-stairs in the same building? 

A. I don’t know whether he was there or not; I could not say 
positively. 

Q. Is it not a fact that for several years before Ralston Junior’s 
death you and Turpin occupied offices contiguous ? 

A. In the same building, but not contiguous. 

Q. Were they not so near that you saw him more or less every 
day? 

A. No, sir. 

Q. Didn’ t you see him very frequently and have occasion to know 
‘+ that way what was going on between him and Jim Ralston in the 
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A. No, sir; I don’t know that I knew what was going on; of 
course, | saw Turpin repeatedly. 
(). Did you know of Turpin, as agent for Ralston, making any 
investment for young Ralston that increased his estate? 
A. No, sir. 
(). Did you ever know of his making any investment by which 
Ralston’s estate was enlarged ? 
A. No, sir. I know that Ralston was always after Turpin for 
money, and he was always trving to keep him down. 
Q. That was what I asked you—if he was not always spending 
instead of increasing his property ? 
A. Yes, sir. 
Q. Didn’t he go on in that way until his estate at the time of his 
death was very considerably reduced ? 
67 A. I think so, but I don’t know to ee extent. 
Q. I don’t expect you to tell the exact amount, but you 
know that it was considerably diminished ? 


A. Yes, sir. 


Mr. ANDERSON: No more questions. 


bo 


Redirect examination: 


Mr. RutHerrorpD: Do you know of any other property that 
Ralston, Junior, sold besides the property he sold to your father ? 

A. I cannot recall any now; I don’t know of any. 

Q. When you loaned this five thousand doilars Jim Ralston 
signed the note and mortgage? 

A. Yes, sir. 

®. Is it not true that Jim Ralston wasa man who hada head and 
will of his own? 

A. A prettv strong will. 

(). Mr. Anderson asked you something about Mr. Turpin’s advice 
to him. Do you know of any other advice he gave him except to 
try to check him in drinking and in his wild habits? 

A. I have heard him talk to Ralston frequently and speak of his 
mode of living; that it was wrong; that he ought to take care of 
his money, and give him advice just as he would his own son almost, 
or one who felt deep interest in him. 

Q. Do you know whether Mr. Turpin had sufficient influence over 
him to keep him from drinking? 

A. No one could keep him from doing that. 

Q. I will get you to state in general terms whether or not 
268 James Ralston was a man who could be easily influenced, or 
whether he was a man of a decided will of his own. 

A. I don’t think he could be influenced. That was what was in 
the way—he could not be influenced. 


I do not believe I have any other questions. 
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Recross-examination: 


Mr. ANDERSON: You mean influenced about such things as drink- 
ing or things he wanted to do to gratify his taste or passions, or any- 
thing of that sort? To what extent do you mean to say that? 

A. I don’t know to what extent, but I know he was a man of very 
strong will. When he wanted to do a thing he would go along and 
do it. 

Q. Didn’t he take kindly Mr. Turpin’s remonstrances witb him 
about drinking; didn’t he take it much more kindly than from any 


oO 
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one else ‘ 

A. I think he did. 

Q. Wasn’t he a man who would not have allowed people ordina- 
rily to talk to him about such things? 

A. I don’t know; I have done it. 

Q. Wasn’t he a man that would consider it as an intrusion for a 
man that he didn’t have any very great friendship for to speak to 
him about that? 

A. Well, I don’t know. 

Q. Didn’t Mr. Turpin talk to him more like Turpin’s half-way 
earnest and pleasant style and a little cursing occasionally? Didn’t 
he do it in some such style as that, or did he sit down and talk to 
him seriously? 

A. He did it for his best interests. 

@. I mean his manner of doing it. 

269 A. There was no duplicity about it. 

Q. No; I don’t mean that. Wasn’t his manner not the 
manner of a man who would just sit down in a quiet, serious way, 
but rather an impulsive and emphatic way ? 

A. Oh, well, I don’t think that, Judge. I think he talked to him 
as though he meant every word he said. I understand you. 

@. I know; but his way of duing it? 

A. He talked to him just as a friend would talk to another. 

@. Didn’t he talk te him in a way that probably no other man 
would have ventured to speak to him in; that his manner towards 
him was in the exercise of a liberty that perhaps no other man 
would have taken with Ralston? 

A. I doubt if very few men would have gone to him and talked 
that way. 

Q. Would he have allowed it? 

A. He allowed me. 

Q. You were also a particular friend; but would he bave allowed 
people generally to talk to him as Turpin did ? 

A. I can’t undertake to answer that question. 

Q. I thought you knew him so well that you might form an 
opinion about it. You say he was a man who would have his own 
way when he took a notion to doa thing. Didn’t Turpin exercise 
an influence over him generally in all his business matters ? 

A. I suppose in the main hedid. I have known of some instances 
where they did not exactly agree, but in the main I think he did. 
I think he deferred to Turpin’s opinion and advice and counsel. I 
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think Ralston was a man who didn’t want to have anything to dis- 
turb him in the least. 

270 @. He committed his whole business matters to Turpin’s 
management? 

A. They discussed things, and I think Turpin carried out Ral- 
ston’s ideas. I don’t know that he did in every case, but I think 
they consulted, and he deferred to Turpin’s opinion. I don’t know 
of ye ee they had to do, except collect the rents. 

Q. Pay bills and pay over the money to him? 

“* A. Yes; he collected rents and kept his accounts (Turpin did so). 
There were a good many bills that he would have to endorse that 
Turpin paid. 


No other questions. 
Mr. RurnHerFrorp: No other questions, I believe. 
WM. H. ROSS. 


A. J. Orr sworn for the defendants. 
Direct examination: 


Mr. Rutwerrorp: I[ will get you tostate whether you knew James 
Ralston, Junior. 

A. Yes, sir. 

How long had you known him? 

A. I knew him after 1868; 1 came to Macon in ’68; I met him 
that year, probably. 

@. You have been living here since ? 

A. Yes, sir. 

Q. I will get you to state whether you saw him frequently or not 
while he was in Macon. 

A. Yes; I saw him pretty near every day. I don’t remember 

exactly whether I saw him every day or not, but in busi- 
271 ness transactions, one or another, we frequently met. 
Q. I will get you to state who managed Ralston’s property 
here for him. 

A. Mr. Turpin. 

@. Did you ever hear James Ralston say anything with reference 
to how he (Turpin) managed the property for him ; whether he gave 
him satisfaction ? 

A. I frequently heard him say he wouldn’t have any other man. 

Q. How did Mr. Turpin manage the property for him? 

~ A. So far as I know,-very satisfactorily and in a _ business-like 
manner that pertained to his interest. 

Q. I will get you to state whether or not you have ever heard Mr. 
Ralston say ‘anything about Mr. Turpin and his feelings towards 
him and what he proposed to do for him by reason of his friendly 
and kindly feelings towards Mr, Turpin. 

A. Well, I can state this much: Probably it would be well for 
ine to state first my connections with Turpin & Ogden, having met 
him there more frequently than at any other time. I was w ith them 
as book-keeper. 
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Q. What year? 


A. I came here in ’68 and stopped at De Loache’s and worked for 
B. A. Wise, and from him I went to Mr. Turpin. Mr. Wise and I 
had some little misunderstanding and | quit him one morning and 
got a position that afternoon. 

Q. How long after you came here before you formed a_ business 
relationship with Turpin & Ogden? 

A. I think it was in ’69; it ‘must have been ’69. 
Q. How long did you remain there ? 
A. Some two or three years, according to my recollection. 
272 During that time I had frequent conversations with Mr 
Ralston. He was coming in and getting money from me and 
aiso from Mr. Turpin, sometimes cash and sometimes checks, and I 
often used to say to him, “ Jimmie, you are very extravagant.” He 
would say, “ Yes; I know it; but I live for myself and have a good 
time.” I would say, “I wish I had vour chances.” I used — fre- 
quently advise him as to taking care of his money. I said, “ You 
are very fortunate, and you don’t know much about business.” I 
says,‘ You have probably been reared differently from the balance 
of us.” When Mr. Ralston—it was before you (alluding to Mr. 
Turpin) moved around on the other street—the day that Mr. Ralston 
became of age (Mr. Turpin was his guardian) and the day he be- 
came of age he turned the property over to him as agent for him or 
to manage the business for him. He wasn’t euardian then, but 
when he became of age he turned it over to him. 

@. Had there been any settlement between them ? 

A. None at all that I knowof. Idon’t remember anything as re- 
gards to what the settlement was. 

Mr. ANDERSON: Statement — you know. 

A. Yes, sir. The day that he turned over his property to Mr. 
Turpin I says, “ Mr. Turpin has been a good manager for you; he 
has taken care of your property the best he knew how, and I don’t 
think you could have got a better man.” He says, “ Yes; when I 
die I am going to him him some property.” He never told me what 
property, but he says, “I am going to give him my property for his 

good management and taking care of it.” I heard him say 
273 that more than once. 
Mr. RurHerrorp: After he became of age? 

A. Oh, yes. He frequently would speak to me as regards Mr. 
Turpin’s managing his property while Mr. Turpin was gu: ardian. 

Q. You heard him s say more than once that he intended to give 
him his property or some property ? 

A. Yes; I couldn’t say now on oath what it was, but “some prop- 
erty.” 

Q. At the time of his death ? 

A. Yes, sir. 


No more questions. 
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Cross-examination : 

Mr. ANDERsoN: It was during the time you were book-keeper 
that you had these cony ersations with Ralston ? 

A. Yes, sir. 

Q. How long were you book-keeper ? 

. A. I think about two years; I won’t say positively. 

Q. Were you not there longer than that ? 

A. I don’t think Iwas. © 

eae @. Were you not there in ’70 or 71? 

A. Iean’tsay. You (addressing Mr. Turpin) know [I left you and 
went to the insurance company. You told me it was a good thing 
and couldn’t pay me any more. 

Q. Mr. Ralston was a very extravagant young man? 

A. L used to tell him about spending too much money. 

@. He was extravagant ? ) 

A. | suppose he was. I don’t know what he did with his 

money. 
214 @. Didn’t he draw his income every year? 
A. He drew on the income.” I never kept up with his ac- 
count. 

Q. There was no settlement ? 

A. None that I know of. 

@. Was there any settlement at all that you know of? 

A. My position as book-keeper was only as assistant, because Mr. 

i Ogden always attended to th: at himself; he drew all the checks; I, 
of course, looked after most of the rents and like that. 

Q. I only want to get what you know. I will not ask you to state 
anything you do not know; so far as you know,there was no settle- 
ment had between them ? 

A. No, sir. 

As soon as he became of age he appointed him as agent to go 
on with the business ? 

A. Yes, sir. 

@. Without coming to any settlement ? 

A. Yes, sir; so far as I know. 

Q. Mr. Turpin managed the business for him exclusively ? 

A. Yes, sir. 

Q. Ralston had perfect confidence in him ? 

A. Qh, ves. 

Q. Confided everything to him ? 
* A. Yes; and always.done as he directed, I think—acquiesced in 
what he said. 

Q. Turpin had a great deal of influence over him, I suppose? 

I think as much as a father would. I will state 

275  further—lI can’t say positively, because I don’t remember all 

of the transactions, but I think Jimmie remarked to me that 
his father couldn’t have done more for him than Mr. Turpin had 
done. 

Q. Did he seem to have the same confidence in him that he would 
have in a father ? 

19—365 
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A. I believe he did; he said his property was managed just as 
well as he would have it managed. 
@. Do you know when Mr. Ralston left here and went to New 
York? 
A. No, sir. 
Q. Your intimate acquaintance with him ceased when you stopped 
being book-keeper for Mr. ‘Turpin ? 
A. Yes, sir; I used to meet him on the street. 
Q. You don’t know what his habits were about drinking after 
that, of your personal knowledge ? 
A. No, sir. 
q. Was he in the habit of using liquor to excess while vou did 
know him ? 
A. I think he did get tight once or twice, to my knowledge. | 
never kept up with him. 
Q. He wasa pretty wild young fellow—ran around among women? 
A. I can’t say that; I won’t say that of any man; I have heard 
it; you asked me to give my views of what I know. 
Q. You are right; if you don’t know it, don’t say so; have you 
any idea of what his income was by the year? 
A. I don’t recollect about that particularly, but I think it 
276 was somewhere in the neighborhood of twenty-five hundred 
or three thousand dollars. 
Q. His income? 
A. Oh, no, not his income. 
®. What was his income? 
A. I was thinking in my mind what he drew. I don’t know; he 
had lots of rent notes. 
@. Wasn’t it fifteen or twenty thousand dollars a year? 
A. I was going to say, probably between fourteen and fifteen thou- 
sand dollars. I don’t know. 
. He was a single man then? 
A. It may have been as much as twenty. 
@. He was a single man then? 
A. Yes, sir. 
Q. You didn’t know him at all after his marriage ? 
A. No, sir. 


I believe I have no other questions. 


Redirect examination: 


Mr. RuTHERFORD: I will get you to state whether or not Ralston 
was a man who could be easily influenced or whether he was a man 
of his own head and had a strong will. 

A. I think he was of pretty strong will, from what little connec- 
tion I had with him. 

Q. I will get you to state whether or not he would take his ideas 
or opinions from others or had them as his own. 

A. He generally acted independent. While he would, of course, 

acquiesce and submit sometimes to the advice and influence 
277 or opinions Mr. Turpin might express to him in regard to 
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the management of his property, he was a rather independent 
boy. 
A. J. ORR. 


J. E. Jones sworn for the defendants. 


Direct examination: 


Mr. RutHERFoRD: Where do you live? 
A. In Macon. 
~ (. What is your business ? 

A. I am president of the Central Georgia Bank. 

Q. How long have you lived here? 

A. All my life. 

(). How long did you know James A. Ralston, Junior? 

A. Ever since he was a little boy. 

Q. Who managed this property for him here? 

A. I always understood that Mr. Turpin managed it. 

(. Have you any knowledge or information as to the rel: ationship 
between Mr. Turpin and Mr. Rals ston, Junior, what he did for him 
and his efforts to keep him straight and to manage his property 
properly ? 

A. I only know from what I knew of the young man, that he 
wouldn’t have had a dollar if it had not been for George Turpin. 


(Counsel for the complainant objected to the answer of witness as 
being a matter of opinion and also irrelevant.) 


Q. What do you say with reference to the trouble and labor that 
Mr. Turpin had in the management of the property—what would 
; you say that was worth? 


278 (Objected to by counsel for complainant as being irrelevant 
and illegal.) 
A. All I can say is, I wouldn’t have been bothered with him for 
all he was worth. 
(Objected to by counsel for complainant as illegal.) 


No other questions. 
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| Cross-examination : , 


Mr. AnpERSON: Why is it that you wouldn’t have been bothered 
with him for all he was worth ? 

A. Well, I have seen him in New York worrying Mr. Turpin, and 
I helped Mr. Turpin to raise money there to give to him when he 
was on his drunken sprees. He was head over heels in debt at the 
Sturdevant House. I remember on one occasion I went to my bank 
that I did business with there with Mr. Turpin and drew five hun- 
dred dollars, and I have seen him there on drunken sprees. 

Q. Wasn’t that a habitual thing with him—drinking to excess? 

A. I have seen him sober, too. 

@. What was his habit ? 

A. His habits were bad. 
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Q. In that respect? 

A. Yes, sir. 

Q. Didn’t he habitually drink to excess during all the time that 
you knew him ? 

A. I think he did, except some days he would be sober. 

. Wasn’t it a majority of the time? 

A. Yes, sir. 

@..Both here and in New York ? 


279 A. Yes, sir. 
@. When was the last time you saw him? —_ 
A. I can’t remember. 
Q. Was it as far back as 7°80? Do you remember seeing him after 
1880? Do you remember hearing anything about his having made 
a deed to Mr. Turpin, as trustee for his children, soon after it was 
done ? 
A. I can’t say that I remember it. 
Q. You can’t say about what year you last saw him ? 
A. No, sir. 
Q. About what time was it that you helped Mr. Turpin raise 
money for him when he was drinking in New York? 
A. It was the latter part of the ’70’s—’78 or 779. 
(. The decade of ’70 and ’80? 
A. Yes, sir. 
(). It was towards the latter part of that decade ? 
A. Yes; and I think I saw him once after that in New York, pas 


drinking. 

. Was he drinking every time you saw him in New York? 

A. I think he was. He looked to me like a man who was pretty 
well soaked. 

Q. What sort of capacity did he have for business ? 
I don’t know. 
(. Did he have any ? 
I don’t know. I should think he had when he was sober. He 
was a smart fellow. 
280 Q. Taking everything together, his condition and habits? 

A. I should say that when he was sober he certainly knew 

what he was doing. He was a man of good sense. 

Q. Take him altogether, how he lived, did he have the capacity 
to manage properly his business ? 

A. I should think he had when he was sober. 

Q. I say taking him altogether. 

A. When he was drinking I don’t think he had capacity ; when + 
he was sober he had capacity. 

@. You say he was most of the time drinking? 

A. I should say he was. 

Q. Did you ever hear of his investing any money that he derived 
from liis estate so as to increase his property ? | 

A. No, sIr. 

Q. Wasn’t his estate constantly diminishing ? 

A. That I don’t know. I should suppose it was, but I don’t know 
it. 
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@. You say he was head over heels in debt in New York ? 

A. He was behind considerably at the Sturdevant House. I for- 
get how much, but I am inclined to think we raised him five hun- 
dred dollars. 

Q. Did you see him very often while he was in Macon before he 
went away ? 

A. Well, yes; I suppose so. I saw him on the streets. 

Q. Did you have any other business transaction with him at any 

time except this in New York? 


_ 281 A. I never had that with him. I had that with Mr. Tur- 
pin. | 
Q. You never had any business transactions with Ralston him- 
self? 


A. No, sir. 

Q. Didn’t Turpin manage all his business for him ? 

A. J have always heard so. 

(. As far as your observation went, wasn’t that the case ? 

A. Yes, sir. 

Q. Didn’t he think a great deal of Mr. Turpin ? 

A. Yes. 

@. Mr. Turpin had a great deal of personal influence over him? 

A. I don’t know about that. I know he expressed to me a great 
deal about Mr. Turpin’s kindness to him. 

@. He had unbounded confidence,in him? 

A. I suppose so. 

Q. Well, from what he stated to you % ? 


A. Yes. 
No other questions. 


Redirect examination: 


Mr. RurHEerFoRD: When you raised this money in New York was 
that to pay his board at the Sturdevant House ? 

A. Yes; I put it to his credit myself. Mr. Turpin gave me some 
money; I don’t know how much, but I put it to Ralston’s credit at 
the Sturdevant House. 

@, You say he was a smart fellow? 

A. Yes, sir. 


282 Q. And well calculated to attend to any business while he 
was sober ? 
A. Yes, sir. 
+ Q. Is it true that he lad income enough to live on himself? 


A. I don’t know about that. 

Q. He was not engaged in any business so far as you knew ? 

A. No, sir. 

- Q. W hat you meant to say is that when you saw him he was 

mostly drinking ? 7 

A. I have seen him sober and I have seen him drinking mostly ; 
he was a drinking man. 

Q. You do not mean to say that in the majority of instances when 
you saw him he was drunk, but that he was drinking? 
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A. Yes, sir. 

Q. Is it not true that he remained sober for 12 months, without 
drinking at all, before he left here? 

A. I couldn’t say the length of time, but I knew that at times he 
was very sober. I have talked to him when he was sober. 

q. I think you stated that he spoke to you frequently of Mr. 
Turpin’s kindness to him. 


A. Yes, sir. 
Recross-examination : 


Mr. ANDERSON: How many times can you recall that you saw 
him after he left here and went to New York ? 


A. I ean’t say, sir. I remember meeting him on the streets of 


New York three or four years ago. 
283 @. Did you ever see him more than twice after he left 
Macon? 
A. I can’t say how long he was living in New York. 
Q. It was about five or six years? | 
A. I met him once on the street in front of the Fifth Avenue 
Hotel, and he was very sober then, and I met him at the Sturdevant 
House several times. 
Q. As well as you can recollect, how many times did you see him 
during the five or six years preceding his death ? 
A. Two or three times, I know. 
@. Before he left Macon you had known him to be sober at 
times ? 
A. Yes, sir. 
Q. Wasn’t he most of the time under the influence of liquor 
while you knew him? 
A. No, sir; he was generally pretty sober. I think he was pretty 
sober when he was on the streets. / 


Q. I ani not talking about where he was. Wasn’t it the habit of 


his life to drink to excess? 
y That was supposed to be. 
y. As far as you knew? 
A. I have seen him drunk. 
Q. As far as you knew wasn’t it the habit of his life to drink to 
excess ? 
A. No, sir; not all the time. 
2. The habit, I say ? 
A. He would sober up sometimes, and then he was very much of 
a gentleman, too. 3 
2. You know what I mean by habit. I mean what was his habit. 
Was he not in the habit of drinking to excess? 
A. Yes; occasionally, I suppose he was. 
284 (. Wasn’t it more than occasionally ? 
A. I don’t know; I was not intimate with him enough to 
know. 
q. I mean as far as you saw. 
A. I have seen him on the streets and spoke to him very frequently 
and I have seen him drunk and seen him sober. 
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Q. You state as a reason why you would not have managed his 
property for him was that he wasa drinking man—drank to excess ? 

A. Yes, sir. | 

Q. Now, as far as you had occasion to observe, wasn’t that the 


habit—not a constant thing, but the habit—of his life ? 
A. Well, it was the habit of his life; yes, sir. 


No other questions. 


J. KE. JONES. 


a 


ait QO. F. ApAms sworn for the defendants. 
Direct examination: 


Mr. RurHerrorp: What is your present business ? 
A. City treasurer. 

Q. How long have you lived in Macon ? 
A. Since the winter of 747. 

(. Been here ever since ? 

A. Yes, sir. 

Q. Did you know James A. Ralston, Junior? 


A. Yes, sir. 
@. How long did you know him ? 
285 A. From boyhood up to the time he left here for — York. 


Q. I will get you to state in general terms what efforts Mr. 
Turpin m: ade to keep him straight and keep him from sneha 
— and out of scrapes, and things of tlrat sort; what anxiety did Mr. 
Turpin express on that point ? 
A. Mr. Turpin always expressed great anxiety. 


(Counsel for complainant objected to the witness giving any of 
Mr. Turpin’s statements.) 


Q. Just go on and state it. 

A. I can only say that whenever I have been in the presence of 
Mr. Turpin and we would get to talking about Ralston I know Mr. 
Turpin has often told me he did everything he could to keep him 
from gambling and drinking. 


(Counsel for complainant objected to Mr. Turpin’s statements to 
witness.) 


Q@. State in reference to gambling-houses—what was said about 
that ? 
=p A. I think once Mr. Jerry Bunch said that he wouldn’t allow Mr. 
Ralston to come about his gambling table on account of Mr. Tur- 
pin’s solicitation. 
Mr. ANDERSON: Jerry Bunch told you that? 
A. Yes, sir. 


(Counsel for complainant objected to witness giving Mr. Bunch’s 
statements.) 


Mr. RurHerForD: Did you ever hear Mr. Ralston say anything 
about his feelings towards Mr. Turpin ? 
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A. I may have, but I don’t recollect now what it was. I didn’t 
think I would be called up to say anything about it and I never 
impressed it on my mind. 


Cross-examination: 


286 Mr. AnpERSON: Did you see Mr. Ralston frequently be- 
fore he went to New York to live? 

A. Yes; I saw him, I suppose; I can’t say how many times; 
sometimes I wouldn’t see him for a week or two; I couldn’t say 
how often. 

Q. He was a pretty wild, dissipated young man? 

A. I never saw him wild or do anything on the street that would 
be called wild or dissipated. He always appeared to be very gen- 
tlemanly and straight when he was sober, and I don’t think I ever 
saw him drunk. I may have seen him when he had taken liquor. 
He always appeared calm. 

Q. He had great confidence in Mr. Turpin ? 

A. Yes, sir. 

Q. Confided all his business to him ? 

A. Yes. 

@. Was very much under Turpin’s influence? 

A. I think so. When I was in New York with him one time he 
frequently came to Turpin for money and Turpin would give it to 
him. 

Q. Didn’t he look up to Turpin as a sort of second father ? 

A. I think he took his advice. 

Q. Did pretty much what he told him to do? 

A. I don’t know about that. I suppose he generally left his busi- 
ness with Mr. Turpin and had confidence in him. 

Q. I don’t mean as to his personal habits. He thought a great 
deal of ‘Turpin ? 

A. I think he did. 
Q. And would doalmostanything to oblige him, wouldn’t he? 
287 A. I think he would. I don’t know what that covers. I 
suppose he would. It looks reasonable that he would have 
done it, Mr. Turpin occupying the position to him that he did. 
@. Turpin had an unusual influence over him. Isn’t that true? 
A. I think Mr. T as had considerable influence with him. 
Q@. Did you see him after he left here to go to New York to live ? 
A. I don’t know whether he returned here once or not; if he did, 
saw him at that time. 
Q. Did you ever see him at the North ? 
A. No, sir; I don’t think I have been to New York since. 
Q. Did you ever see him after he was married ? 
A. I don’t know whether that was the time or not. I haven't 
been to New York since ’70 or 771. 

Q. Have you any recollection of seeing him during the last five 
or six years of his life ? 

A. I may have, but I have no recollection. 

Q. Do you know of his investing any money so as to increase his 
estate ? 


> 


— 
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A. No, sir; I do not. 
Q. Did he spend money very freely on himself? Wasn’t he quite 
an extravagant man ? 
A. I don’t know as tothat. Hewasn’t extravagant. I have never 
met him around at any place where he would treat and spend money. 

He never treated me in his life. 
: Q. Didn’t he spend a great deal of money ? 
A. I don’t think he did. | 


<b Redirect examination : 


Mr. RuTHERFoRD: You knew hima long time. I will get 
288 you to state whether or not he was a man that was easily in- 
fluenced, or whether he was independent and had a strong 
will of his own. | 
A. I think he had a very strong will of his own; if he liked any- 
body, trusted anybody, I think they could influence him. 
Q. In what way ; for his own good ? 
A. Yes; for hisown good. I have never heard of anybody having 
influence over him to do anything wrong. 
@. You state that he was an independent man? 
A. I think he was; I have always thought that he was very positive 
and emphatic about anything. I never could do nothing with hits. 
If he liked anybody I think he would be acecommodating; not to 
any injury to himself, though, I don’t think. If he didn’t like any- 
_ body he wouldn't even treat them or give them a segar or anything. 
He was prejudiced, like his father. 
O. F. ADAMS. 


H. R. Brown sworn for the defendants. 


Direct examination: 


Mr. RurHerrorp: Where are you living at now? 
A. Corner of Walnut and Third streets. 

(. What is your business? 

\. Not in any business now. 

@. What business have you been in? 

\. Plumbing and gas-fitting. 

). How long have you lived in Macon ? 

A. Twenty years in August. 


289 (. How long did you know James A. Ralston, Junior? 
" A. I knew him when I first came here and up to the time 
he moved away. 


@. What time did you come here? 
A. The last day of July, 1865. 
@. Did you know his wife, Ida Ralston ? 
e A. Yes, sir. 
@. Do you know when she first came here? 
A. I think it was in ’69. 
@. Where did she stop at? 


(Objected to by counsel for complainant as irrelevant.) 
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A. At Miss Zella Ivey’s. 

@. What sort of a house did she keep ? 

(Objected to by counsel for complainant as irrelevant and imma- 
terial.) 

A. A house of ill-fame. 

Q. Did she stop at any other house in the city except that? 

(Objected to by counsel for complainant as irrelevant and imma- 
terial.) 

A. She did a year or two afterwards. I think she rented a house 
belonging to Miss Emma Wright near the old court-house square. 

(. Did she stop at Miss Minor’s ? 

(Objected to as irrelevant and immaterial by counsel for com- 
plainant.) 

A. Yes, sir. 

Q. I will get you to state whether she stopped at Addie Pearce’s. 

A. I think she did; I won’t be positive. 

Q. What kind of houses were those? 

A. All the same. 

(Objected to by counsel for complainant as irrelevant and imma- 
terial.) 
990 @. State whether she was a woman of ill-fame at that 

time—whether any other parties had access to her. 

(Objected to by counsel for complainant as irrelevant and imma- 
terial.) 

A. She had that reputation. I only know from reputation.. She 
was generally classed as a woman of loose morals. 

@. Wasn’t she receiving men at these houses like other women? 

(Objected to by counsel for complainant as irrelevant and imma- 
terial.) 

A. Yes, sir; that is my impression. Where they are found in 
such places the impression js that that is their business. 

(). That was the nature of the business of those houses ? 

(Objected to by counsel for complainant as irrelevant and imma- 
terial.) 


A. So far as I know. 

Q. I will get you to state the nature of your acquaintance with 
Mr. Ralston. 

A. | knew him soon after I came here, and was very intimate 
with him for two years or more. 

Q. Did you ever room with him? 

A. Yes; we kept bachelor’s hall together one winter; roomed to- 
gether, slept together, and eat together. 

@. Do you remember what winter that was? 

A. The winter of ’68. 
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Q. I will get you to state what were his feelings towards Mr. Tur- 
pin. 

A. Well, he used to speak of him very much in the light of a 
father to him; he was the only man he had to look to in his busi- 
ness relations and advice. I used to talk to him and try to get him 

to save money, and I have heard him frequently remark, 
291 “ What’s the use of it? Turpin will get it all, anyhow.” In 
fact he told me at one time that he had nobody else to give 


Q. Who did he say he intended to give his property to ? 

A. Mr. Turpin. He told meso as many as half a dozen times. 

Q. When was that? 

A. The first time I ever talked to him about it was just before he 
and I gave a party at his old residence on the hill, and a day or two 
before that we were talking about expenses and looking after the 
matter, and he got to talking one night—it was where Judge Sim- 
mons now lives—about what he was going to do with his property; 
that if he ever had any of it left—that if it lasted as long as he did 
he would be satisfied. He seemed to have no ambition to save any 
of the property, and I used to try to change his mind, without any 
personal motive; it was simply because I hated to see him throw- 
ing himself away and his money, re he was 1n a great many 
things very close; he was anything but liberal. I know we have 
sometimes employed a band to go “out serenading and I generally 
had the biggest end of the bill to pay. 

(. He was pretty close about some things ? 

A. Yes. I think he was more liberal with me than with most 
any other young man he associated with. I know they used to get 
me to go to him to get him to subscribe and pay his share of the ex- 
penses in little entertainments we would have. He wasn’t at all 
stingy about his dress; he dressed rather extravagantly. In things 
that he didn’t care about particularly he was liberal enough. I 
have known him to be very liberal sometimes, and then again be 
very close—extremely so. 

Q. Task you the question, What time did you first hear 
292 him say that he expected to leave his property to Mr. Tur- 
pin? 

A. That winter we roomed together—the winter of 68. I think 
we commenced rooming there about the latter part of October, and 
remained until the next summer. 

Q. How long after the winter of ’68 did that intention continue 
with him ? 

A. I have heard him speak of it as late as up to 772. I had con- 
versation with him once in New York. We met there and were 
together for one whole week. That was the year that Carhardt, 
Ross, and myself were there, and we were together a week or ten 
days, and I roomed with him one night at Carhardt’s house and he 
brought up this same subject again, and I heard him speak of it 
again at the time he mortgaged the property on Cherry street. He 
alluded to it at that time. 

Q. Expressed the same intention? 
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A. Yes; I asked him why he couldn’t get along and live on his 
income. He said, Well, he expected to get all he could out of it as 
long as he lived, that he didn’t believe that he would live more than 
10 years, and he’d might as well spend it and enjoy it. 

@. Who did he say he was going to leave it to after his deat 

A. He made the remark, “Old man Turpin would get it all.” 

Q. Explain what you mean by stating that he said it didn’t make 
any diff fos nee about what he spent—Mr. Turpin would get it all; 
what did he mean by that, that he expected to leave to Mr. Turpin 
all that he didn’t spend ? 

A. Yes, sir; ne always spoke of him as the best friend he had in 
the world ; rag if he got in any trouble Mr. Turpin always helped 
him out of it, and if he wanted money he could always get it. I 
know he got money in advance of his income and got in debt. 

I suppose he borrowed it from Mr. Turpin. I don’t know 
293 anything about his accounts, except that I know he was very 
often behind and very often had to borrow money to pay his 


nT 


bills. 

Q. I will get you to state, Mr. Brown, what effort Mr. Turpin made 
to counsel, advise him, and keep him straight? 

A. He used to do it very often. I have heard him do it myself. 

@. State the nature of his advice, and what influence he tried to 
exercise over him. 

A. I have heard him tell him a great many times that he was a 
damned fool to throw away his money that way. He scolded at him 
and advised him. I think he had some influence, but I don’t think 
he had as much influence as some people thought. I tried that 
myself. He was as stubborn asa mule when you come to talk to 
him on anything he had his mind on. 

Q. You think Mr. Turpin h: ad some influence, but not as much 
as was thought? 

a es, sir. 

Q. What efforts did Mr. Purpin make to keep him from drinking 
and gambling ? 

A. He used to talk to him the same as he would a son. I think 
_he felt a fatherly interest in him. 

Q. Did Mr. Turpin have enough influence over him to induce him 
to do what he said ? | 

He used to do it sometimes, and sometimes he didn’t. Some- 
Poo would try to get him to do certain things, and he would fall 
right into it and do it, and sometimes, again, he would not move a 
peg. He was very particular about his horses. I know he thought 
he knew more about horses than anybody else. 

Q. He wouldn’t take his advice about anything of that sort? 
294 A. No, sir; some things he thought he knew; where he 
didn’t know he might be influenced some. 

Q. I will get you to state whether he was easily persuaded or 
whether he was an independent man and a man of strong will. 

A. I think he was very hard to influence; I don’t know that I 
ever met a young man that was so little influenced as he was; he 
was rather bigoted—if I may use the word—more so than most any 
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young man you will find; he thought he knew a great deal more 
than he did. 

@. You say he had a will of his own in everything ? 

A. Yes, and a very strong one. 

Q. Do you know what efforts Mr. Turpin made to destroy the 1n- 
fluence of Ida Blanchard over him? 

A. That was, I suppose, a rather delicate subject with him—some- 
thing he never talked with me much about; the relationship be- 
tween them was of that nature that it would be hardly talked about. 
-(e [ have heard him speak of her, but I don’t know anything about 
Mr. Turpin’s efforts. I don’t think he or anybody else would have 
any influence with him in that respect; that was one of his idols; 
I don’t think Mr. Turpin or anybody else would have any influence 
with him on that subject; I think that was one of his idols, that 
he worshipped and clung to as long as he lived. 

Q. What influence did she have over him while she was living 
here in these houses of ill-fame? 

(Objected to by counsel for complainant as irrelevant and imma- 
terial.) 


A. I don’t think she ever had any unless he was drunk 
295 or under the influence of liquor. 

®. I will get you to state whether or not he did not follow 
her to New York and other places from here. 

A. I can’t say as to that; [ know they went on about the same 
time repeatedly; I don’t know whether they went together or 
whether one followed the other. 

(). Before she left Macon you stated something about his renting 
a house for 


> 


(Objected to by counsel for complainant as irrelevant.) 
A. Yes, sir; it 1s a house that was burned in the court-house 
square. 
@. Do you know who paid the expenses ? 
A. No, sir; I don’t know whether she paid it or he did. 
Q. They lived there together ? 
(Objected to by counsel for complainant.) 
| 
A. I know he rented it—at least he told me he did. 
Q. He staid there with her ? 
_ (Objected to by counsel for complainant as irrelevant and imma- 
7” terial.) 
A. I suppose so. 
@. What did he say about her? 
? (Objected to by counsel for complainant as immaterial.) 


A. I don’t know that I ever heard him say much about her. I 
never heard him say anything against her or atiything particularly 
in her favor. 
Q. Did you ever hear of their having fusses and quarrels? 
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(Objected to by counsel for complainant as hearsay.) 


Ans. Yes, sir. 
Q. While they lived here in Macon ? 
A. Yes, sir. 
Q. How long was she living here in these houses of ill- 
296 fame before he married her ? 
(Objected to by counsel for complainant as-immaterial.) 


A. It must have been seven or eight years. 


Cross-examination : 


Mr. ANpERSoN: Did you know James A. Ralston after he went to 
New York to live? 

A. I only met him once in New York. 

Q. How long was that before his death ? 

A. I should think it was a year and a half or two years. 

@. Was he drinking then? 

A. Yes, sir. 

Q. Much? 

A. No, sir; not as much as he used to, because he couldn’t do it— 
he was in that condition where very little liquor 

Q. Hadn’t his health been very much impaired by drinking, 
then ? 

A. I should judge from my own observation that it had. 

Q. How did he appear physically—weakened ? 

A. Yes, sir; and he had, I don’t know whether you would eall it 
diarrhcea or diabetes. 

Q. From the effects of long-continued dissipation he was very 
much out of health ? 

A. I don’t know whether it was from that. I remember when he 
was here he suffered a great deal from it, and he was troubled with 
piles that run into fistula, and he had it cut out. 

Q. Wasn’t he a very dissipated man all the time ? 

A. No, sir; I don’t think he was. 
297 @. When did his dissipation commence ? 

A. I think it was about the same all the time. He would 
go for months without liquor at all. 

Q. You say he was injured by drink ? 

A. Yes; I think any man that drinks in a spasmodic way will be 
injured. 

Q. Wouldn’t he sometimes get under the influence of liquor and 
stay so for a long time ? 

A. No, sir; I don’t think he did for any great length of time— 
not more than a day or two at the time. 

Q. That was pretty often ? 

A. Not very. The winter I roomed with him [I don’t think he 
was under the influence of liquor to any extent but once during the 
whole winter, and that was on the occasion of a fire. 

@. Towards the latter part of his residence here, didn’t he fre- 
quently get under the influence of liquor? 
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A. I don’t think he did. He would get ona frolic, and drank 
like the balance of the boys. 

Q. Did you see much of him after you ceased to room with him? 

A. Yes, sir. 

Q. You did not see him but once after he went to New York to 
live? 

A. No, sir. I think his drinking was more because he was in pain 
and suffering. I don’t think he drank much liquor. I don’t think 
he could. 

Q. How did he appear in other respects when you saw him in 
New York ? 

A. I thought he appeared feeble and with less vivacity, and 

298 he didn’t talk in the same manner he used to ; in other words, 

I thought he was losing a good deal of his sense—so he ap- 
peared. He didn’t seem to be the same man at all. 

Q. Impaired mentally as well as physically ? 

A. Yes, sir. 

Q. You say he thought a good deal of Mr. ‘Turpin ? 

A. Yes. 

Q. Looked up to him? 

A. Yés; moreso than any other man. 

Q. Said Turpin would get all he had? 

A. Yes, sir. 

Q. That he was going to enjoy it. as long as he lived, and it did 
not make much difference whether he spent it or not? 

A. Yes. 

Q. He reduced his property very much ? 

A. Yes; very near half, I should think. 

Q. He committed his business matters to Mr. Turpin, didn’t he? 

A. 1 never knew of any one else having anything to do with his 
business. 

Q. You say he took nobody else’s advice about his business ? 

A. I don’t think he did; not to any extent. 

Q. He was very much influenced by Mr. Turpin about his money 
matters ? 

A. Mr. Turpin was his guardian. It would be treating his guard- 
lan very bad to be running around to everybody else. If I had 
been his guardian and he had run to Mr. Turpin I should have got 

him to get somebody else. 
299 Q. He didn’t give Mr. Turpin a great deal of trouble about 
the management of his property ? 

A. I think he did. 

(). He didn’t interfere with him? 

A. Yes; I think he did; I think he wanted to have his own way 
about it. I think if Mr. Ralston had full swing there wouldn’t have 
been any of it left. | 

Q. Turpin wouldn’t let him have his way ? 

A. No, sir; not fully. 

Q. He finally submitted to Turpin’s management? 

A. I suppose he did. 

Q. Even after Turpin ceased to be his guardian ? 
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A. I don’t know that Mr. Turpin was obliged to give him more 
than his income. 

@. He had great confidence in Mr. Turpin and allowed him to do 
pretty much as he liked ? 

A. Yes, sir. 

Q. If he differed from Turpin he, nevertheless, yielded to him ? 

A. Yes; if he hadn’t been satisfied with Mr. Turpin’s manage- 
ment he probably would have gotten somebody else. 

@. He did not get anybody else; therefore he was satisfied ? 

A. Yes; I think so. 


Redirect examination : 


Mr. RutHERFoRD: When you saw Mr. Ralston in New York he 
was in possession of 10 stores here in Macon ? 
300 A. I think he was. I don’t know whether they were mort- 
gaged or not; my impression is there were some claims 
against him. 

Q. Do you remember what time it was you met him in New 
York? 

A. I think it was the fall of ’80; it was either ’79 or 80. I wasin 
New York both years; I could tell by looking at my memorandum 
book. 

@. You say he was suffering from diarrhoea at that time? 

A. I suppose it was that. His bowels were running off. I don’t 
think he could control it at all. 

@. While he was in bad health he had lost a good deal of his 
vivacity. I will get you to state whether he was perfectly rational 
and sensible. 

A. Yes: I think he was; I don’t think he was out of mind at 
all. I think he was rather weak-minded—that is, I think he was 
reduced both in mind and body every way. I was going to state 
that he had prolongation of the glands and he had them cut off. It 
was the winter after he roomed with me, and I always thought it 
affected his health very much. I don’t think he ever recovered 
froin it. 

Q. Was he a strong-minded man naturally ? 

—. Yes; well, I don’t know; that is a pretty broad question. 

Q. You state that he had a strong will. 

A. I don’t think he had a very strong mind ; I don’t think 
301 he was overburdened with brains. 

Q. I will get you to state whether the character of his mind 
had changed any at all the time you saw him? 

A. No, sir; [ don’t think it had. 

@. About the same kind of mind he had all the time? 

A. The same old six pence. 


Recross-examination: 


Mr. ANDERSON: He was a man of very limited education ? 
A. Yes; he appeared very well in society, having been in society 
all his life, and strangers meeting him would hardly 
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Q. Did he have much business capacity ? 
A. I don’t think he had. 
Q. Even at his best? 
A. No,sir. 
(Q. And you think that he had been impaired considerably when 
you saw himin New York? 
A. Yes, sIr. 
H. R. BROWN. 


The foregoing testimony of H. R. Brown not being introduced on 
the hearing by the defendant the same was introduced and read by 
the complainant. 


W. A. Wytty sworn for the defendants. 
Direct examination : 


302 Mr. RurHerrorp: How long have you lived in Macon? 
A. Since ’68. 

Q. How long have you known James A. Ralston, Jr.? 

A. I didn’t know much of him. I knew him from ’63 up to the 
time he left here. 

Q. Do you know what time his wife, formerly Ida Blanchard, came 
to Macon ? 

A. I don’t remember the year. 

(. Some time before he married‘ her, though ? 

A. Yes, sir. 

©. Where did she stop at when she first came here? 


(Objected to by counsel for complainant as immaterial and irrele- 


vant.) 

A. I don’t know that I know. The first time that I knew her she 
was at Zella Ivey’s. 

@. What sort of a house did Zella Ivey keep? 

(Objected to by counsel for complainant as irrelevant and imma- 
terial.) 

A. A house of ill-fame. 

Q. What do you mean by a house of ill-fame—a place where men 
had sexual intercourse with women ? 

(Objected to by counsel for complainant as irrelevant and imma- 
terial.) 

A. Yes, sir. 

Q. Did she stop at any other houses of that sort while she was 
here? 

(Objected to by counsel for complainant as irrelevant and imma- 
terial.) 


A. I think she stopped at Addie Pearce’s. 
@. Another house of ill-fame? 


03 (Objected to by counsel for complainant as irrelevant and 
immaterial.) 
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A. Yes, sir. 

Q. Do you know what Ralston’s feelings were towards Mr. Turpin ? 

A. They were very kind. I remember once in the presence of 
Havens, in this alley around here, that he remarked to Havens that 
what property he had at his death he was going to give him. 

Q. How long was that before he went to New York ? 

A. Several years. I don’t remember. I think it was, probably, in 
70 or “71.. 

Q. Did you ever hear him repeat the same thing at any time—his 
intention to leave the property to Mr. Turpin at his death ? 

A. I don’t know that I ever did. 

. I will get you to state the relationship of James Ralston and 
Ida Blanchard while they were here in Macon; how they got on to- 
gether. 

(Objected to by counsel for complainant as irrelevant and imma- 
terial.) 

A. They were very often fighting. I remember one time they had 
a fight in his room, and created considerable excitement one morn- 
ing, between 12 o’clock and day. 

. Was she up there in his room ? 


(Objected to by counsel for complainant as immaterial.) 


A. Yes. Another time I was called to Zella Ivey’s, where they had 
a fight. 
304 Q. Iwill get you to state whether on these occasions she 
had been drinking. 


(Objected to by counsel for complainant as immaterial.) 


A. Yes; both of them. It was a common thing for her to get 
drunk at every ball they had down there. 


(Objected to by counsel for complainant as before.) 


Cross-examination : 


Mr. ANDERSON: Did you know James Ralston or did you see any- 
thing of him aiter he went to New York to live? 

A. No, sir. 

@. You never saw him at all after he left here? 

A. No, sir. 

@. Never saw him after his marriage? 

A. No, sir. 

Q. You have stated about Ida’s getting drunk. Didn’t Jim get 
drunk a great deal? 

A. Yes; they would both get drunk together. 
@. Wasn’t that his habit to drink to excess? 
A. Yes; I think it was. 
Q. Was he rather an extravagant man ? 
A. Yes, sir. 


i 
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Q. Spent all he got hold of? 
A. Yes; that was my impression. I can only tell by hearsay. 


W. A. WYLIE. 


The examination adjourned to to-morrow at 10 o’clock. 


- 305 JANUARY 8TH, 1885—10 o’clock. 
JAMES W. HINEs sworn for defendants. 
a Direct examination: 


Mr. RutHerrorp: Did you know James Ralston, Jr.? 

A. Yes; very well. 

Q. How long had you known him ? 

A. Ever since he was a small boy. 

Q. Where have you lived for the last 25 years? 

A. Well, I have lived in Macon, except four years before the war 
that I lived in Maryland. 

Q. State whether or not you knew him intimately. 

A. | did, sIr. 

Q. I will get you to state what Ralston said to you with reference 
to his feelings towards Mr. Turpin. Youcan state the circumstance. 
What was the conversation ? 

A. He was rooming in the Ayres building down here and he 
came out and spoke to me and says, “ Howdy do, Hines?” I says, 
‘How do you do, Jimmie?” We got into a conversation together 


talking about matters, and I said something to him about taking 
» | care of his money, and he says to me, “ I intend to do a great deal 


better than I have been doing, but it don’t make no difference to 
me; I have got a good friend in George Turpin. He is a friend of 
mine, and if George Turpin should outlive me and I die first I in- 
tend to remember his family.” He says, “Il make a present to his 
children now every year if I am in Macon.” 

(). What time did that conversation occur ? 

A. That occurred—lI think it was some time before he went to New 

York. I won’t be positive about the year. 

306 (. Well, about the year. 

A. It was in 1876 or ’77—either one of those years. I 
know he bad a horse sick at the fair grounds at that time, and he 
asked me to ride down with him. I recollect the occurrence. 

Q. Thatif Turpin outlived him he would remember him and his 

- family ? 

A. Yes, sir. 

Q. What did he say with reference to Turpin’s treatment of him 
and of the management of his property ? 

- A. He said he thought Turpin had always treated him right. He 

savs, “ He has been the best friend I ever had.” 

Q. How did he say Turpin had managed his property? Did he 
say anything with reference to Turpin’s management of his prop- 
erty ? 


ne 
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A. He told me he had confidence in Mr. Turpin. That is all he 
said to me. He said he had a great deal of confidence in Mr. Tur- 
pin ; said he bad been the best friend he had ever had. | 

Q. I will get you to state whether or not he stated that in sub- 
stance to you before that time or after that time. 

A. I have heard him frequently make the remark—on one occa- 
sion he said, “‘T’o-day I made a daughter of Mr. Turpin a present.” 
I forget what it was. 

@. You say he frequently made that remark ? 

A. That he had made presents to Mr. Turpin’s children, and he 
intended to give them something. 

@. At his death ? 

A. Yes; at his death. 

@. I will get you to state whether James Ralston was ¢ 
307 man who was easily influenced or whether he was a man who 


was hard to influence ; whether he was an independent man — 


and had a will of bis own. | 

A. He was pretty independlent about some things. He would 
drink a little, but I didn’t look upon him as being an_ habitual 
drunkard. | 

Q. What would you say of his will? Was hea man of no will 
or a man of strong will? 

A. I think he had som- judgment about him. 

. You still do not get my idea. My idea is whether he was a 
man that could be easily influenced to adopt anybody’s opinion 
and will as his own or whether he was a man that was hard to in- 
fluence and had a strong will of his own. 

A. I think he had a strong will of his own. I don’t think a per- 
son could get anything out of him unless he wanted to give it to 
them. 

Q. What do you say in reference to his capacity? Was he sensi- 
ble and rational ; was he a man of good sense? 

(Objected to by counsel for complainant as to the mode of asking 


the question.) 
Q. I will ask you to state with reference to his mental capacity. 
By the Examiner: What was his mental condition? Suppose 
you ask him that. 
Mr. RuTHERFORD: What was his mental condition as to ration- 
ality ? 
A. I think he was a rational man. I have seen smarter 
308 men, but I looked upon him as a young man having good 
sense. I didn’t look upon him asa man that was insane or 
anything of that kind. 
I believe Mr. Hines is with you. 


Cross-examlnation : 


Mr. Dessau: You say he was a rational man? 
A. Yes; so far as I could see. 
Q. What do you mean by that? 
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A. I mean by a rational man one that is capable of taking care 
of his own business. 
Q. Do you know that he took eare of his own business ? 

A. I don’t know whether he did or not. 

@. You don’t know anything about that? 

A. I know Mr. Turpin had charge of it. 

@. Isn’t it true that Mr. Turpin took care of his business for him ; 
didn’t he say so? 

A. Yes. 
» Q. Wasn’t it a recognized fact that Mr. Turpin did take care of 

his business for him ? 

A. Yes; I believe it was. 

. You say that you understand by a rational man one that could 
take care of his own business: do you still say that a rational man 
was one that tcok care of his own business ? 

A. There is a great many men that are rational men that get 
other men to take charge of their business. 

@. In what regard did you consider him asa rational man ? 
309 A. I think, in looking over his accounts with Mr. Turpin, 
he would know whether they were kept correct or not. 

@. How do you know that? 

A. Well, from knowing the man. 

Q. Waat did you know about him that would make you say that? 


A. I have often heard him speak about his business. 
@. To whom ? 
> rim 
A. l‘o Me. 
q. When? 
: A. On several occasions. 
q@. Just name one of them—the time and place. 


A. I can’t recollect the dates exactly, but I can recollect having 
talked with him. 

@. How long ago has it been? 

A. A good while before he went to New York. 

®. When did he go to New York? 

A. I think he went to New York in ’78. I won’t be positive 
about it. 

j. You mean when he went to New York to live ? 

A. I don’t know whether he went there to live at that time or not. 

@. Didn’t he go to New York nearly every year? 

A. I believe he did. 

®. Now, with reference to what time that he went to New York 

+ did vou have these cortversations? 

A. Well, on several occasions. It may have been before ’76 or 
‘77. I was well acquainted with him and never met him but what 
he would speak to me—not of his business every time. 

. Q. He just spoke to you as a passing acquaintance ? 
310 A. Yes, sir. 
Q. I would like for you to fix the time and place where 
you had any of these conversations with him that you have re- 
ferred to. 
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A. Well, at the time I met him in front of the Ayres building, at 
the foot of the steps. 

@. What time did you say that was? 

A. Either in ’76 or ’77, as far as I can recollect; I won’t be posi- 
tive, but that is my opinion. 

Q. That was the time you referred to when you said you had a 
conversation with him before he went to New York? 

A. Yes, sir. 

Q. When you speak with reference to his going to New York you 
meant his going there permanently ? 

A. No, sir; he went there every year; I don’t know the year he 
went to stay. 

®. What time of the year was it you met him in front 6f Ayre’s 
Hall? 

A. It was in the summer, from the fact that Massenburg’s fount- 
ain was running, and I recollect going in to take a glass of soda 
with him. 

(. You do not recollect the month ? 

A. No, sir; but I recollect about the occurrance. 

Q. That was in the year 78? 

A. That was in the year ’77, I think; I won’t be positive about it, 
but it was, to the best of my knowledge and belief. 

@. When and by whom was your attention called to that conver- 

sation since then ? 
31] A. Mr. Turpin asked me did I ever hear Jim Ralston make 
any remark, and I[ told him yes. 

q. When was that? 

A. It has been a month or twe ago. 

Q. So you had no refreshing of your memory upon that matter 
from the time you had the conversation with him until within a 
month or two ago? 

A. No, sir. 

(). That is what I understand you to say; that is true, isn’t it ? 

A. | had never thought of it; I had known it all the time. 

Q. Iam not asking you what he asked you; I am asking you 
when your attention was first called to that conversation, and I un- 
derstand you to say a month or two ago; and until that time your 
attention has never been particularly called to that conversation ? 

A. No, sir. 

Q. You say that you frequently had conversations with Mr. Ral- 
ston ? 

A. Yes, sir. 

Q. How often did you see him previous to his going to New York ? 
You saw him frequently ? 

A. I saw him 

Q. You would see him about as frequently as you would see any 
other citizen with whom you had no particular business? 

A. Yes. 
312 @. You never had any business transaction with him ? 
A. I done a little work for him. 
Q. Did you ever see him under the influence of liquor ? 
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A. I have at times; I have seen him on several occasions. 
@. But they were very few, were they not? 
A. Well, probably I would sometimes see him about once a month 
and sometimes more often. 
Q. Sometimes oftener ? 
A. Yes. 
7. Q. Under the influence of liquor sometimes once a month and 
sometimes oftener ? 
A. Well, he wasn’t drunk. 
» Q. I said under the influence of liquor—drinking. 
A. Yes; drinking. 
@. You say you had some business transactions with him. What 
were they ? 
A. I did a little work for him once on a stall at the fair ground ; 
just a small job. 
@. Who paid for that ? 
A. He did. 
Q. That was the only business transaction you ever had with him? 
A. Yes, sir. 
@. What was the amount of it? 
A. Two or three dollars. 
Q. Mr. Hines, you have known Mr. Turpin all your life, haven’t 


© 
you? 
O13 A. Yes,'sir. 
Q. You are upon friendly terms with him ? 
4 mi Yes, sir. 
JAS. H. HINES. 
: ALEX. Brock sworn for defendants. 


Direct examination: 

Mr. Ruruerrorpb: Mr. Block, how long have you known James 

A. Ralston ? 

A. I suppose about 15 or 18 years. 

Q. I will get you to state what your business now is. 

A. I am book-keeper and cashier at Turpin & Ogden’s. 

Q. How long have you been connected with the office of ‘Turpin 
Ogden ? | 

A. Between 15 & 14 years. 

Q. I will get you to state whether or not you had frequent oppor- 
tunities of seeing James Ralston. 

A. Yes, sir; I have. -I have seen him, I think, until the time he 
went to New York, nearly every day for 6 or 8 years. Of course 
there were three or four months in the summer when he wasn’t in 
the city. I have seen him while he was in New York, too, on two 
F . or three occasions. Do you want me to state if I saw him out of the 

city ? 

q. Yes. 

A. I saw him in the Catskill Mountains and spent about 10 days 
with him. That was in ’81. His wife was there at the same 
time. 


eye 
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314 Q. I will get you to state whether you ever heard him 
speak of his feelings and relationship towards Mr. Turpin. 

A. Very often. I have heard him say thatif heshould die before 
Mr. Turpin he intended to leave everything to him. That was be- 
“— he married. He told me that often. 

. Did he assign any reason for saying that ? 

A He said Mr. Turpin was a great friend of his and his father 
and mother and he thought a great deal of him; that he thought 
as much of bim as his own father; that he had been the same as a 
father. He told me th: - ic n. J was more intimate with him than 
any other man in the city, because he was always around our office ; 
in fact spent all of his ioe there nearly. 

I will get you to state whether or not, during that whole time 
you were there at the office and he was there so constantly, you ever 
heard Mr. Turpin make any suggestions to him as to the distribu- 
tion of his property, either to himself or his children or any one 
else? 

A. I never heard Mr. Turpin say anything about it at all. 

What did Mr. Ralston do with reference to looking after his 
business and accounts? 

A. He got regular statements just the same as the balance of our 
ustomers did. He knew what was going on just as well as any 
other property-owners we have—Mrs. Damour, Mr. Gunn, and Mr. 
Dempsey. He got regular statements. I knew how every man’s 
account stood. 

2. Regular statements were furnished him during that whole 
time? 

A. Yes; as long as I have been there and that is between 13 and 
14 years. It was the same way before I got there, because I could 

te : bg? the books. 
old . I will get you to state whether Mr. Ralston would look 
over the books himself. 

A. He would look at the books sometimes, but it wi asn’t neces- 
sary, for he got statements which were perfect copies of the books. 
When he was in New York we would send him statements quarterly. 
He knew how much money he had there and how much money he 
owed us. 

Q. I will get you to state whether he knew all the property he 
had and what each particular piece was rented for. 

A. Yes; I think so. 

Q. Not what you think. 

A. I know he did. He knew what his income was, for he got 
statements of it. He knew exactly what it was. 

(. I will get you to state what difference there was between the 
management of his business and any other customer of Turpin & 
Ogden. 

A. None at all. 

Q. What difference, if any, was there in reference to the charges 
for attending to the business ? 

A. Well, Mr. Ralston was a big customer of ours and we charged 
him a little less than we did some of the others. 
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@. You know other customers you had and how they managed 
their own business. I will get you to state what Mr. Ralston’s habit 
was as to particularity and carefulness in looking after his interests 
that you had there in charge. 


(Counsel for complainant objected to the form of the question.) 


Q. What do you say with reference to his carefulness and particu- 
larity in looking after his business ? 


O16 (Counsel for complainant again objected.) 


@. Was he more particular than others, or less particular? 

A. I don’t think he was any more particular than others, but he 
always knew what was coming to him, and wanted it. He wasn’t 
any more particular than anybody else. I don’t say he was as par- 
ticular as some we had, but he was as particular as an ordinary man. 

Q. What year did you say you saw him at the Catskill Moun- 
tains? 

A. It was in July, ’81. 

Q. How long did you see him at that place? 

A. I think I was there about 10 days with him, every day, and 
in the same house? 

Q. What was his condition then? 

A. His condition was as straight as any man I know of. 

@. Was he sober during that time? 

A. Yes; he was perfectly sober the whole time I saw him. 

(). State whether or not he was rational. 

A. Yes; I think he was; I know he was. 

Q. In possession of his mental faculties ? 

A. Yes. He and I were constantly together every day, just as 
people are at these watering places. 

Q. Did you see him at any time after that in New York or else- 
where? 

I don’t think I have seen him since. 

@. Did you see him in 1880 at any time? 

A. I don’t remember whether he was in Macon or not. 

(). You were not in New York in 1880? 

A. No, sir. I don’t think I saw him in ’80, because he wasn’t 
nere. 


_— 
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@. You stated what Mr. Ralston said with reference to 
317 what he would do with his property if Mr. Turpin outlived 
him. State how often he made that declaration and ex- 
pressed the intention. 
A. I couldn’t say how often. It seemed that his mind was made 
up to that fact. 7 
Q. Was it only once or twice, or frequently ? 
A. Frequently. 


Cross-examination: 


Mr. Dessau: You never heard him say anything about giving 
any property to Mr. Turpin after his marriage? 
A. Yes, sir. 
22—368 
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When ? 

A. That was when I was in the Catskill Mountains with him. I 
think he had already done it then; I know he had. I knew as 
much about his business as he did himself—in fact, more—and as. 
much about it as Mr. Turpin did, if not more, because I was the 
one that did all the work. 

You say that Mr. Ralston knew about the condition of his 
business on account of the statements that you sent him? 

A. Yes, sir. 

©. Who sent him those statements? 

A. I generally sent them myself. I always made them out, and 
Mr. Turpin wrote the letters to him generally. 

Q. The knowledge that you have that they were sent to Mr. Ral- 
ston is derived from the fact that Mr. Turpin wrote to him about 
them? 

A. Mr. Turpin, whenever he wrote the letters, always turned them 
over to me and I addressed them. 

2. It was sealed? 
318 A. No, sir; I did that myself generally. Mr. Turpin ain’t 
much of an office man and he always left that to me. He 
wrote the letters and I generally looked over them before they were 


@. You did not read them? 

A. Yes; I did. I read pretty near every letter he wrote. 
(). You also examined the statements? 

A. Of course I did; I made them out. 

J. J am speaking about your seeing it in the letter. 

A. I put it in my vself generally. 

». You sent them to him ? 

A. Yes; I addressed the letter. Mr. Turpin handed the letter to 
mr ~ told me to read it and generally said, “Send it off to Jim.” 

You did that every three months? 

A Generally we did it quarterly—sometimes a little later and 
sometimes earlier—generally four times a year. If he would call 
for it before that we would give it to him. 

. If who called for it? 

A. Mr. Ralston. 

(. When he was in New York did he call for statements ? 

A. Always. 

Q. Have you any letters in your office showing that he called for 
statements? 

A. I suppose we have. 

(. Your only knowledge that he called for statements is by rea- 
son of the letters he wrote ? 

A. He didn’t write his letters; he signed them generally. 

@. He was not a very good hand at writing letters, was he? 

A. Well, no; I don’t think he was. 
319 Q. W ho wrote his letters ? 
A. I think his wife did. He could write letters if he wanted 


to. 


-_ 
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Q. You are familiar with his handwriting, and you say, from the 
handwriting, that they were written by his wife? 

A. Yes; [ think they were. 

Q. What was Mr. Ralston’s income? 

A. When do you mean ? 

Q. From the first time you ever became familiar with it until the 
last time? 

A. His income was about fifteen thousand dollars. 

Q. At what time? That was the average income 

A. No; it didn’t average that; it was reduced. 

Q. Annually? 

A. Yes; that was the gross; of course, the expenses had to come 
out of that. 

Q. What was it the last time you had anything to do with it be- 
fore his death ? 

A. About six thousand dollars—between six and seven. 

@. Can you give any definite information as to what the princi- 
pal of Mr. Ralston’s possessions were at the time you went into the 
office? Estimate it, to the best of your knowledge and belief. You 
were generally familiar with the property that he owned in the city 
of Macon? 

A. Yes, sir. 

@. What was the estimated value of that property at the time you 
went into the office? | 

A. Property then was a good deal higher than now. 

@. How much did he have when you first went into the office as 

compared with what he had when he died? 
020 A. I suppose he had a third less. 
@. When he died ? 

A. Yes, sir—no, he didn’t have as much as a third less. He has 
got everything now that he had.. He had everything he has got 
now—that Is, ‘at the time of his death except this Triangular block 
store. He has got everything he had then. 

Q. Everything he first had? 

A. Yes, sir. 

Q. Are there any incumbrances on it—liens, mortgages—that 
were not on it at first ? 

A. Well, there is a mortgage of twenty-five hundred dollars on 
these stores on Cherry street. 

Q. Who is that in favor ot ? 

A. I think it is Mr. Ross. 

Q. That was originally five thousand dollars? 

A. Yes; I think it was 

Q. That mortgage was not on it when you first went into the 
office ? 

A. No, sir. 

Q. When was that mortgage made? 

A. I can’t remember the date: it was some time about ’77 or 

Q. It was before he went to New York permanently ? 

A. Yes, sir. 

Q. You remember when he sold the Triangular block property ? 
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A. Yes, sir. 

@. He sold that to Col. Jack Ross? 

A. I think it was to Mr. W. H. Ross; I believe it was for seven- 
teen thousand dollars. 

Q. No, it was sold to his father. 
O21 A. Well, I think it was seventeen thousand dollars. 

@. What were the commission- charged by Mr. Turpin for 
attending to this business? 

A. Seven and a half per cent. 

@. On all collections? 

A. Yes, sir. 

Redirect examination : 

Mr. RurHerrorp: What services did the seven and a half per 
cent. cover ? 

A. We attended to all of his business, attended to the repairs and 
insurance and everything of the kind connected with the manage- 
ment of his property—taxes and renting. 

Q. Collecting the rents? 

A. Yes; and looking after his business generally. Mr. Ralston 
had nothing to do with it except to get his statements and his 
money, just the same as we do for others. 

Q. What did Dr. Bozeman pay ? 

A. The same. 

Q. What did you charge other customers for similar services ? 

A. Up toa year ago we charged Mr. D. F. Gunn, who is now a 
bigger property-owner than Mr. Ralston, ten per cent.—up to about 
two years ago—and we reduced it to seven and a half. 

Q. Up to about two years ago you charged him ten per cent. ? 

A. Yes. 

Q. Isn’t he a relative of Mr. Turpin ? 

A. Yes; I think he is Mr. Turpin’s wife’s cousin. Mr. Gunn gets 

his statements as Mr. Ralston did; in fact, Mr. Turpin don’t 
322 know very much about what the accounts are because he 

never looks at them. Whenever they call for them I make 
them out. 

Q. The part Mr. Turpin does is to rent out the property ? 

A. Yes; and maybe to look after the collections. 

@. No other property has been sold by Mr. Ralston except that 
Triangular block; in other words, he had at the time of his death all 
the property he had before except that? 

A. I think he had some little lands in the country that he sold. 
I don’t think that amounted to much; that was a piece of property 
he sold; he might have had a plantation. There is one other piece 
of property left out—that is, the mansion up here, but I don’t think 
he was instrumental in selling that, because his wife did that. He 
had no right to sell that property unless she consented to it. I 
didn’t consider that that piece of property belonged to him after he 
married. 

Q. I will get you to state whether that was sold to pay the com- 
protaise debt of Mrs. Smith. : 


: : 


i 
: 


IDA RALSTON VS. GEORGE B. TURPIN, &C., ET AL. | 173 

A. Yes; I think so, and the balance of it went to Mrs. Ralston ; 

IT reckon it did; I know part of it did, anyhow. 
Recross-examination : 


Mr. Dessau: Didn’t a part of the proceeds of that sale got to pay 
off a portion of the debt which Mr. Ralston owed to Mr. Ross on this 


S mortgage ! 
A. W hic h mortgage? 
Q. Didn’t Mr. Ross have a mortgage against Mr. Ralston for five | 
> thousand dollars? | | 
A. Yes. 
323 (). Didn't Mr. Ralston pay twenty-five ht un lred dollars of 


that out of the sale of this mansion house and lot? 

A. Probably it did; that mortgage was never entered on our 
books, and I don’t know anything about it except paying the inter- 
est on it. 

@. What did the mansion house sell for? 

A. I think it was twenty thousand dollars; I believe that was 
what it was. 

How does Mr. Gunn’s income from the rents of property here 
in Macon compare to Mr. Ralston’s prior to the death of Mr. Ral- 
ston—it was not as much? 

A. I don’t know whether ] ought to be giving Mr. Gunn’s busi- 
ness away that way. 

The EXAMINER: You will have to answer it. 


% 
A. It is very near the same up to Ralston’s death. 
@. Which do you think was the greater? 
‘ A. I can’t say positively. 
Q. What is your best idea about it? 
A. It was very near equal; perhaps Mr. Gunn’s might have been 
a little more. Iwill tell you the reason Mr. Gunn’s business started 
off small when we started, and that was the reason we charged him 
ten per cent., and after it grew so we reduced it. 
Q. You reduced it about two years ago? 
A. Yes, sir. er 
Q. About the time of Mr. Ralston’s death ? 
A. Somewhere along there; 1t had no connection with it at all; 
. was suggested by Mr. Gunn himself. He said his property was 
rowing so large we ought to reduce it, and we thought th: at was 
perfectly proper and we did it. 
O24 ALECK BLOCK. 
q | | 


: 
i 
t 
| 
' 


Sam. BAER sworn for the defendants. 


Direct examination: 
- Mr. Ruruerrorb: Mr. Baer, did you know James Ralston, Jr.? 
A. Yes, sir. 
Q. How long did you know him? 
A. Ever since ’6o. 
Q. Where have you lived since that time? 
A. Right here in Macon. 
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Q. Did you ever hear him say anything with reference to his feel- 
ings towards Mr. Turpin? 

A. Yes; I met him in ’76, in New York—I went to the Centen- 
nial—at the Sturdevant House—right in front of the Sturdevant 
House—and we talked there for about an hour, I guess, and he told 
me that he thought more of Mr. Turpin than he did of his own 
father. 

@. Did he give any reason for it? 

A. He said he had been so kind that he thought more of him 
than he did of his father. He didn’t think his father could have 
done any more for him than Mr. Turpin; he had taken care of him, 
and whenever he wanted money he could always go there and get it. 

Q. Was he sober at that time? 

A. Yes; just as sober as I am. 

@. Did he say anything with reference to what he was go- 
ing to do with his property at his death ? 

A. No, sIr. 

(. He did not mention that? 

A. No, sir. 

®. Did you know Ida Ralston, formerly Ida Blanchard? You 
know about the time she came to Macon? 

A. Yes, sir. 

(). Where did she stop ? 


Oo)! 
OLV0 


(Objected to by counsel for complainant as immaterial and irrel- 
evant.) 

A. I met her down here at Miss Jack Minor’s. 

Q. What sort of a house did Miss Jack Minor keep? 

(Objected to by counsel for complainant as immaterial and irrel- 


evant.) 

A. She kept—well, I don’t know what kind of a house—she kept 
a whore-house. 

@. Did Ida Blanchard, afterwards Ida Ralston, stop at any other 


house besides those ? 

(Objected to by counsel for complainant as immaterial and irrel- 
evant.) 

A. If Iam not mistaken I met her at Zella Ivey’s. 

Q. What sort of a house did she keep? 


(Objected to by counsel for complainant as before.) 
A. The same kind. 
®. A whore-house? 
A. Yes. 

@. While she was there state whether or not men had access to 
her like any other whore. 


(Objected to by counsel for complainant as immaterial and irrel- 


evant.) 


; 
. 


— i om 
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Q. [am not asking you who. 

326 A. I can’t tell you. I met her there with a lot of other 

women. I disremember now what date it was, but we all 
came from New York together; there was Ida Blanchard, Jim Ral- 
ston, Kate Palmer, Addie Pearce, myself, and two or three other 
girls. We all came out together on one steamer. I can’t remember 
what year it was. 

(. When she came to Macon she went to one of these houses? 


(Objected to by counsel for complainant as before.) 
A. Yes, sir. 


Q. Addie Pearce was along; what was her profession ? 
A. She kept a whore-house. She had so much to attend to her- 
self—her and Ida Blanchard—so she turned two girls over to me to 


take care of. 


Cross-examination: 


Mr. ANDERSON: Were you at all intimate with Jim Ralston about 
that time and see him very frequently ? 
A. I used to be with him here occasionally ; you know how it is 
when you meet in New York that way. 
@. After you got to Macon did you see much of him ? 
A. No, sir. : 
@. Did you have much opportunity of seeing what his habits 
were as to drinking liquor? 
A. No, sir; I did not; in fact, I didn’t pay much attention to him 
here. I seen him here after that occasionally. 
O27 (). I just wanted to find out whether you had any oppor- 
tunity of observing his habits in that respect. 
A. No, sir. 
SAMUEL BAER. 


Since giving my testimony I now remember that the girl I thought 
was Ida Blanchard that came from New York with me was Nettie 
Train. 


SAMUEL BAER. 
Dr. W. F. Hott sworn for the defendant. 
Direct examination: 


Mr. Rurnerrorp: Did you know James Ralston, Jr.? 
A. Yes, sir. 
Q. What is your profession ? 


A. Practicing medicine. 
9 


©. How long have you been practicing medicine ! 
A. This is the twenty-eighth year. 

(. In what place ? 

A. Macon, sir. 

Q. How long did you know Ralston ? 

A. Since his boyhood. 
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Q. Did you know Ida Blanchard, who afterwards married Ral- 
? 
A. Yes, sir. 
Q. I will get you to state if on any occasion you were called to 
see him. And, if so, at what place and when ? 
O28 A. I cannot give you the dates. 
®. Was it before he went to New York ? 
A. Yes, slr. 
Q. Before his marriage ? 

A. Yes, sir. 

Q. How many years, to the best of your recollection ? 

A. Three or four years. | 

@. Where was he when you were called to see him ? 

A. At Jack Minor’s, at the foot of Cherry street. 

@. Do you know what sort of a house she kept? 

(Objected to by counsel for complainant as irrelevant and imma- 
terial.) 

A. Well, I was told that it was a house of ill-fame, sir. 

@. Did you find him there? 

A. Yes; he was there at the time. 

Q. Who was in the room with him ? 

A. This Miss Ida Blanchard was there. 

Q. How often did you go to see him ? 

A. I suppose my attendance covered the space of two weeks. | 
operated upon him for fistula. 

@. Did he remain there for the space of two weeks? 

A. Yes; at least two weeks, I should think. 

@. Did you find Ida Blanchard there whenever you went there? 

A. Yes; she was nursing him—taking care of him. 

@. What sort of control did she have over him ? 

A. She seemed to have good control over him. 

(Objected to by counsel for complainant, as the witness must state 
the facts.) 

Q. State a little more explicitly, so we can understand. In 
$829 the first place, I will ask you what sort of a man Jim Ralston 
was. Was hea man easily influenced ora man that had a 

will of his own? 

A. He was a man of very irascible temperament. 

Q. What would you say of his being easily influenced or of having 
a stubborn will? 

A. It depends on the condition he was in. If he was drinking 
sometimes he was very stubborn, but she had more influence over 
him than any one else; could control better when he was drinking 
particularly. 


Cross-examination: 


Mr. ANDERSON: Was that the only time you were ever thrown in 
contact with him ? 
A. No, sir. 
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Q. Did you have occasion to see him quite often ? 

A. Frequently. 

@. Under what circumstances ? 

A. When he was on a spree I treated him. 

Q. What was his habit in that respect—did he drink very freely ? 

A. At times I think he did. 

Q. Didn’t he quite often get too much under the influence of 
liquor ? 

A. Yes. 

QQ. He was what you would call a dissipated man? 

A. Yes; I would call him a dissipated man. 

Q. ‘That was some two or three years before he went to New York 
to live? 

A. I think so, but I won’t be positive. 

Q. Do vou know anything about his business capacity ? 

A. I do not, sir. 
O00) @. Was he not a man who led a wild and extravagant life, 
giving no attention to business, or very little? 

A. I know nothing about his business habits at all. He would. 

get on these frolics. 


Redirect examination: 


Mr. RurHerForD: I will get you to state whether or not it is true 
that he would have a spree like most young men who are in the 
habit of drinking, and at other times he was perfectly sober, rational, 
and sensible. 


A. Q, Ves. 


Recross-examination : 


Mr. ANDERSON: You knew Mr. Turpin at that time? 

A. Certainly, sir. 

@. He was acting as Mr. Ralston’s business agent, was he not? 
A. I so heard. 

@. Mr. Turpin was a man in good circumstances? 

A. As far as I know, sir. 

(). He had a large dwelling-house, did he not? 

Ay - Yeu. 

Q. Who paid your bills—Mr. Turpin or Mr. Ralston? 

A. I sent the bills*to Mr. Ralston, and he would endorse them 
and Mr. Turpin would pay them. 


a 


WM. F. HOLT. 


The examination was adjourned. 


23—368 


eT cE A ER i esterases nse seneapetn ues 


1758 IDA RALSTON VS. GEORGE B. TURPIN, &¢@., ET AL 


JANUARY 177TH, 1885. 
Examination resumed. 


R. W. CuBBEDYE sworn for complainant. 
Direct examination: 


393 ' Mr. LANreR: What is your business avocation ? 
A. Broker and real estate agent. 

Q. How long have you been engaged in the real estate business? 

A. Aboui five years. 

Q. Are you acquainted with the property that was rented by 
Turpin & Ogden for Mr. Ralston ? 

Q. There was so much of it I don’t know exactly what pieces are 
referred to. 

@. Well, there are some stores on Third street? 

A. Yes; [ am acquainted with that. 

Q. Are you acquainted with the real estate business of the city of 
Macon by reason of your avocation ? 

A. Yes; I think I am. 

Q. What was it worth to have taken charge of such property as 
the Ralston property for a series of years, pay insurance and keep 
up repairs on it? 


(Objected to by counsel for defendant as irrelevant.) 


Q. What is your opinion about it? What would bea full com- 
pensation for such service? 

A. There are different classes of property. 

Q. Take it altogether or separately or take the mean result, as 
you like. 

A. Well, sir, if I understand the property correctly, take the 
mean result, I would say it is worth seven and a half per cent. 

Q. Is that full compensation or not? 

A. Yes, I think—if it is the property I think it is I think that 
would be reasonable compensation—nothing more than reasonable. 
Colonel, you are asking me a question about property that I don’t 

knowexactly what you referto. Is there any negroe property ? 
302 Q. No. ? , 
A. I should say seven and a half per cent. would bea 
reasonable compensation. 

@. Assuming that there is no negroe property ? 

A. Yes, sir. 

Mr. Dessau: I would put the question this way: That this prop- 
erty mainly consisted of store-heuses in the business part of the city 
and one dwelling situated on the hill. 

Mr. Lanier: Renting it for a series of years? 

A. Taking charge of it, renting it, and paying insurance. 

Mr. Bacon: Do you include in that taking care of it, renting it, 
and insuring it? 


A. Yes. 
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Cross-examination : 


Mr. RurHEerrForRD: You have spoken of the property generally. 
I will get you to state what would be a reasonable compensation for 
the superintendence and renting of a theatre such as Ralston Hall, 
making contracts for companies, providing all the necessary work 
in reference to lights and collecting the money, keeping companies 
from getting away from town without paying the hall rent, taking 
into consideration the different kind- of companies that come—some 
are prosperous and some about breaking down—what would you 
say would be a reasonable per cent. for attending to property of that 
kind? 

A. I have never had experience of that kind, and cannot answer 
the question. 

@. Wouldn’t it be worth more than collecting rents for stores, 
where the parties lived in town ? 

A. I presume so. 

O00 Redirect examination : 

Mr. Lanter: What would you take that property we have been 
talking about--would you be willing to take it for seven and 
half per cent. ? 

= Yes; I would take it for seven and a half per cent. 

. Would you be glad to do it? 

A I would take it for seven and a half per cent. I would con- 
sider that taking care of such property as Ralston Hall would be worth 
more, but I have no experience in it at ail. 

Mr. Dessau: Suppose, as in this case, that there was a large num- 
ber of stores, say 10 or 12, certainly 10, possibly 12, in the business 
part of the city, would you not be willing in that event if you had 
charge of all that property to take charge of the whole at the same 
figures ? 


(Objected to by counsel for defendants as incompetent for a wit- 
ness to say what ‘he would be willing to do.) 


A. I have answered that as well as I can. I don’t know what I 
would do, because I have had no experience in that class of prop- 
erty—that is, theatre property. 

R. W. CUBBEDYE. 


Exxuiorr Estes sworn for the complainant. 


Direct examination: 


Mr. ANDERSON: You have heard the questions put to Mr. Cubbe- 
dye just now with reference to this property ? 
A. I heard some, sir. 
Q. Well, this lot of stores and this house upon the hill, have 
334 . you any idea of what that property was worth to rent it out 


from year to year by a real estate agent, taking charge of it, 
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paying insurance, making contracts for rents, collecting, paying 
taxes, and keeping in repair ? 

A. Ten vears ago I would suppose it would be worth more than 
it is now. 

Q. From ten years up? 

A. About seven and a half per cent. 

@. That would be a fair price, would it? 

A. Yes; at the present time. 


Cross-examined : 

Mr. RurHerrorp: How much would it have been worth about 
ten years ago? 

A. I really don’t know. Iwas nothere. From what I can learn 
there was no firm here except Turpin & Ogden. 

Mr. Lanter: That was for want of competition ? 

A. In a measure. 

Mr. RurHerRFoRD: What additional per cent. would you say it 
would be worth some years—ten or fifteen years—back, without com- 
petition, collecting rents, looking after it thoroughly? There was 
no owner to assist init? 

A. That would only be from hearsay 

Q. You have answered generally wit A reference to property such 
as stores and a dwelling- house. Now, what would you say with 
reference to a theatre, renting it to travelling companies, some of 
whoim were bad and needed watching, m: king contracts with them, 
keeping the hall in repair, keeping a man up at night to get the 
money, and everything of that sort—what would be a fair price for 

attending to property of that sort ? 
OOO A. I will have to answer that question like Mr. Cubbedye, 
[ have had no experience. I would say that ought to be classed 
with the other property. 


ELLIOTT ESTES. 
Hayne Evuis sworn for the complainant. 


Direct examination: 


Mr. Lanier: Where do you reside ? 
A. In Macon. 
a. How long have you lived here ? 
15 years. 
”) Did you know James Ralston, Jr.? 
A. Yes. 
@. You have known him all that period ? 
A. I knew him for several years. 
@. Where did you know him? 
A. In Macon. 
Q. Did you have much opportunity of seeing him ? 
. Well, I was quite intimate with him. 
Q. There was a family relationship between you ? 
A. There was a family connection. 


oy 


ws 


we 
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. What was that? 
A. He was my wife’s nephew. 
Q. Did you know Mr. George Turpin during that period ? 
A. Yes. 
QQ. What were the relations between Mr. George Turpin and James 
A. Ralston during all that period, as far as you know? 
A. They were very close. | 
dob (). State any facts with reference to that. What relations 
were there of a business nature ? 

A. Mr. Turpin always seemed to be his agent, overseer, manager, 
and everything else, from what I could see. 

(. State whether or not he had any control over him, and what 
that was, as far as you know, and state your opportunities for 
knowing. 

A. Mr. Ralston always looked to him for advice—looked upon him 
as a father. 

Q. Do you know of Mr. Ralston being in the habit of transacting 
any business to amount to anything? 

A. No; no oceasion for him to do it. 

(). Who transacted his business for him ? 

A. I don’t know. 

@. You have just now spoken of Mr. Turpin. 

A. Mr. Turpin was his agent. I-don’t know who attended to his 
business. I suppose Mr. Turpin did. 

Mr. RurHerrorp: We have no — questions for Mr. Ellis, 


HAYNE ELLIS. 


Signed by examiner, witness having died after taking testimony 
and before signing. 


K. F. BEST, E2z’r. 
Mrs. Hayne Etris sworn for the complainant. 
Direct examination by Mr. LANIER: 


Q. You are the wife of the witness who has just testified ? 
A. Yes, sir; 1 am. 
Q. Did you know James A. Ralston ? 
A. I have known him ever since I was born. 
307 @. Was he older than you? 
A. Yes. : 
Q. Did you ever know him to do any business of his own ? 
A. Never. 
Q. State whether or not you were intimate with him or whether 
you had opportunities of knowing whether he transacted business. 
A. I guess I had as good an opportunity of finding out as any- 
body. I have never heard of his doing any in my life, not even 
taking care of his clothes, and things of that kind. 
Q. Do you know Mr. Turpin ? 
A. Yes. 


Q. Do you know who attended to Ralston’s business? 
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A. I know he (Turpin) attended to it. 

Q. Do you know anything about his confidence in him or Tur- 
pin’s influence over him? Who did James A. Ralston trust to 
attend to his matters ? 

A. I don’t think he really trusted anybody in the world, but I 
think he had a little more confidence in Mr. ‘Turpin than anybody 
else. I don’t think he had full trust in anybody; it might have 
been because he was drinking so much. 

Q. Did he drink a great deal ? 

A. Yes, sir. 

Q. Was he capable of managing business as well as other people ? 

A. I don’t think anybody in this room would have allowed him 
to attend totheir business for them. I don’t think they would have 

considered him capable of attending to any at all. 
308 Q. Was he your nephew ? 
A. Yes, sIr. P 

Q. Who did he live with; what I want to know is whether you 
lived with him ? 

A. Yes, sir. 

Q. How long? 

A. He lived with me from about the first of December, over at 
our old house, and then at the latter part of December he moved 
with me. During all that time he was not there every day or every 
night; he was there more of them, and some of the time he was not 
there. 

@. You lived in Macon all the time? 

A. Yes; I was in the house all the time. 

@. Where did he live until he went to New York ? 

A. He lived in Macon; part of the time he was down-town and 
part of the time he was at home with me; in October he moved 
back to his room. 

Q. Still in Macon ? 

A. Yes; he staid in Macon, and his things were moved back to 
his room. 


Mrs. HAYNE ELLIS. 


M. R. FREEMAN sworn for the complainant. 
Direct examination : 


Mr. Dessau: You are acquainted with the property known as the 
Ralston property, including these stores on Cherry street, and this 
property up on the hill and the stores on Third street? 

og A. Do you mean the Ralston block ? 
Q. Yes. 
A. Yes; I know it. 
(Mr. Bacon to Mr. Dessau: You mean all the Ralston property ? 
Mr. Dessau: Yes; all that is disclosed in the record.) 
Q. You have had some experience in renting and taking care of 
real estate here in Macon ? 


we 
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A. Yes, sir. 
Q. What was that property worth? 


(Mr. Bacon: You understand us as objecting to all this testimony 
about the valuation of the property.) 


Q. What was that worth ten years back—what would it be worth 
to rent out that property, insure it, pay the taxes on it, collect the 
rents, attend to such repairs as were necessary, and take general 
charge of it—property that was bringing in an annual rental of from 
ten to fifteen thousand dollars ? 

A. Well, that would depend a good deal upon circumstances. I 
do not know that Iam competent to deliver an opinion as an ex- 
pert. I have had very little experience in real estate; what little I 
had I can give that. 

2. Well, sir, what would you undertake it for? 


(Counsel for defendants objected to form as well as to the matter 
of the question.) 


Q. I will put the first question as to what it was worth ? 
A. I hardly know how to answer that question; it would depend 


upon circumstances. 
Q. Well, sir, give us your judgment as to what it would be 
worth. | | 
o40 A. Well, I am not familiar with the rates of real estate 


charges. I can only state what I charged in a little piece of 
property I held for Mr. Weed once. I charged him seven and a half 
per cent. 

. Now, considering the magnitude of this property and the 
amount of rents coming in, would it be worth a greater or less per 
cent. ‘ 

A. You mean property bringing in a bigger amount of revenue? 

(. Certainly. [mean property that broug ht in from ten to fifteen 
thousand dollars a year. 

A. I would be willing to reduce the percentage on the property as 
a larger amount of revenue came In. 


(Counsel for defendant- objected to what the witness would be 


willing to do.) 

Q. Now, where the property was rented to a class of people who 
were merchants, who would give notes, payable in bank, and those 
notes were paid in bank, wouldn't the percentage be less than where 


you made personal visits to collect the rent? 


(Objected to by counsel for defendants, there being no evidence 
that notes were given, payable in bank.) 


Q. Wouldn’t it be worth less? 

A. As I said before, it depends on the parties. Real estate men 
have a regular schedule. I can only tell you what I would do. 

@. What would you do? 

A. What is the income from the property? 


- <b Aen tng 
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@. From ten to fifteen thousand dollars a year, rented to mer- 

chants, mostly; all store-houses except this house on the hill, a 
dwelling-house. 

of] A. i should think five per cent. would be good compensa- 
tion. Now, I am basing my opinion upon my schedule of 

prices for collecting monies, which is different from renting. 

@. This includes the payment of taxes, making repairs, making 
contracts for rent? 

A. Yes. 

(. In connection with this property was —a hall known as Ralston 
Hall, and Mr. Turpin took charge of this, rented it out to such com- 
panies as came along and collected the rent? Would you still be 
willing to take charge of the hall, together with the other property, 
at the same per cent., or would you have increased the per cent. so 
far as the hall was concerned ? 

A. That depends upon the responsibility that devolved upon me 
as to the revenue. 

Q. You are simply to rent it 1f you can. 

A. If I were to become responsible for the rent of the hall I cer- 
tainly would not do it for anything hke that. 

Q. [ am not talking about your becoming responsible for the rent. 
I am talking about your renting it if you could, just like any other 
sort of property, the only thing being that you would have to rent 
to people sometimes that you did not know anything about. 

A. If there was no responsibility attached to it, I don’t know that 
there would be any difference. 


Cross-examined: 


042 Mr. RutrHerrorpd: What business are you in? 
A. In a collecting agency. 

@. You have never been in the real estate business ? 

A. No, sir. 

Q. Is it not true that a person who devotes his entire time to the 
business is accustomed to charge more than a man who has an iso- 
lated piece of property to look after? 

A. I presume so. 

@. You have stated that you do not know what the rates are; 
that you are answering merely as to what you would do. Is it not 
true that the question as to what it is worth to attend to the prop- 
erty is one dependent entirely upon what men in this business 
charge for that service in this city ? 

A. I should think so. If the property is in the hands of a real 
estate man it would be governed by the usual charges of real estate 
men in Macon. 

Q. Is it not true that, some time back, charges for attending to prop- 
erty, renting it and collecting the rents, repairing and superintend- 
ing repairs, insuring it, and things of that sort were higher than it 
is now? 

A. From the little experience I had in real estate it doesn’t go 
back further than ’81. 
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Q. In reference to that Ralston Hall property, where you have to 
make contracts, not by the year as in the case of a store, but where 
you make various contracts—three, four, five, or six during the 
week—with companies of various kinds—some good and some bad, 
most of whom have to be watched—where you have-to stay up until 
the show is over, at times, in order to collect the rent, provide for a 

janitor in the hall, keep the hall in repair, provide for lights in the 

hall, and put a man there to sell tickets and to watch each 

3045 particular show, what would be a reasonable per cent. for col- 

om lecting rents of that sort with that service to be performed ; 

you say you have got to make contracts and keep advised of your 

contracts so as to keep two shows from clashing together, selecting 
the proper ones, and the responsibility is on you? 

A. As I said before, if I had to look after all those matters it 
would take a pretty heavy per cent. 

@. Would it not be worth more than twenty-five per cent. for that 
particular property ? 

A. Yes—that is, twenty-five per cent. of the net revenue. 

By Mr. LANriER: Have you had any experience in that sort of 
business ? 

A. No, sir; [am only speaking from the general idea of what I 
would be required to do. I have never had any experience in that 
line at all. : ! 

Mr. Dessau: I will call your attention ta the fact that this hall 
was a part of this large volume of property, and ask you the ques- 
” tion, If you would not be willing, with even what Mr. Rutherford 

has detailed to you, to take that with the other at the same figures? 

A. I don’t think I would. 

Q. What would be the difference? 

A. If I was a man in that business and dependent on it I might 
make a difference; but I should certainly make a difference in that 
particular piece of property. 

@. What would you be willing to do it for? 

A. I don’t think twenty-five per cent. on the net income of that 
property would be too much. 

®. Taken in connection with the other business ? 

A. Yes; twenty or twenty-five. ‘Twenty-five I don’t think is too 

much. Property of that kind that pays an investment of 

344 ten per cent. is considered as paying very well, and the aver- 

age percentage of parties playing in a business of that kind 

is from 30 to 40 per cent. It takes from twenty-five to thirty per 

eo cent. to pay expenses. Another reason: I would be compelled to at- 

tend in person and be there at night. You ask the direct question. 

I did not contemplate all that service, keeping accounts, &c. When 

I said that if there was no responsibility [| meant if anybody came 

and I made a contract with them that that was the end of it, just 

the same as I would for a store; that after a written obligation my 

work stopped. In some property if you get a good class of tenants 
the trouble is very light. 
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Mr. RutHEerrForD: I will get you to state if there is any more 
competent judge of real estate in Macon than Mr. Turpin. 

(Objected to.) 

A. I have always considered him a very competent man in such 
matters. 


MATT. R. FREEMAN. 
W. P. PALMER sworn for the complainant. 


Direct examination by Mr. DEessavu: 


Q. You knew Mr. James Ralston in his lifetime ? 

A. Yes, sir. 

Q. You were acquainted with Mr. George b. Turpin ? 

A. Yes, sir. 

@. How long had you known Mr. Ralston ? 

A. I suppose about eighteen or nineteen years. 

@. How long have you known Mr. Turpin ? 

A. About the same time. 

Q. Did you see a great deal of Mr. Ralston in his lifetime ? 
345 A. Yes, sir. 
@. Whereabouts ? 

A. Here and at the springs. 

Q. When he was here how often did you see him, do you sup- 
pose ? | 

A. Well, I saw him frequently—almost every day. 

Q. Would you be willing to state if you were intimate with him ? 

A. Well, I suppose—yes. 

Q. Were you well acquainted with his habits? 

A. Yes; pretty well. 

Q. What was Mr. Ralston’s capacity for business, Mr. Palmer ? 

A. I do not know; I do not think that he ever attended to any 
business. 

(. He did have a good deal of business. Who attended to it? 

A. Yes,sir. I think Mr. Turpin attended to his business. 

Q. What business did Mr. Turpin attend to for him? 

A. He had his property in charge and attended to his rents, and 
I think he had the general management of all his business. 

Q. Do you know whether or not Mr. Ralston paid any attention to 
that business while it was in Mr. Turpin’s charge ? 

A. I do not know; I suppose he did. 

Q. To what extent? 

A. Well, I don’t know to what extent; I suppose he gave it the 
same attention that any other man would give his business. 

@. Do you know anything of the relation between Mr. Turpin 
and Mr. Ralston, arising out of their business? Were they friendly 
or not? 

A. Oh, yes; I think so. 

Q. How far did that relation of friendship extend, what influ- 
ence grew out of it, what control did Mr. Turpin have over 
Ralston ? 
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346 A. I do not know that I understand vou. 

Q. I want to know if Mr. Turpin, by reason of his business 
relations with Mr. Ralston and the management of his affairs— 
whether or not Mr. Turpin had any control such as a business agent 
would have over a man on that account ? 

A. Yes, sir; I think so. | 
@. Did you ever hear Mr. Ralston speak in reference to that rela- 
tionship—that is, how he felt towards Mr. Turpin ? 
A. He was always very friendly towards Mr. Turpin so far as I 
—_ know. 
Q. Was he more friendly toward Mr. Turpin than toward any 
other man you knew of? 
A. Well, yes; I suppose he wa 
Q. W hat was . Mr. Ralston’s habit with regard to sobriety or drink- 
Ing ? 
A. Well, he drank a good deal. 
Q. Do you know whether he drank to that extent which would 
infacilitate him from attention to his business? 
A. I think he would; he would often get on these protracted 
sprees, which would last for some time. 
@. Do you remember when Mr. Ralston left here to go to New 
York? 
A. Iremember about the time, but I don’t remember what year 
1t age! I suppose it has been five or six years ago. 
Well, before he went to New York, where did Mr. Turpin have 
his - ice of business ? 
A. I don’t know whether it was at the place he now occupies or 
< on Mulberry street. 
Q. Did you see anything of Mr. Ralston here since Mr. 
347 Turpin has had his place of business where it is now ? 
A. Yes; yes, sir; | remember now. 
Q. Your place of business was very close ? 
A. Yes; I had an office in the same building. 
Q. You were frequently in Mr. Turpin’s office ? 
A. Yes, sir. 
Q. Saw Mr. Turpia there most every day ? 
A. Saw him frequently there. 
@. Did you see Mr. Ralston after he went to New York? 
A. Yes, sir; I remémber—I think once or twice. 
Q. Did you ever see Mr. Turpin with him there? 
A. Yes, sir: I have seen him, too, I think; 1 am not sure about 
> - but I think I have. 
Do you remember the time Mr. Ralston was said to have made 
some deeds to Mr. Turpin ? 
A. Yes, sir. 
- @. Where were you when you first heard about that ? 
A. I think I was in the office around on Third street. 
Q. Who told you about that ? 
A. I do not remember; I know Mr. Turpin told me himself. 
| Q. Where was it Mr. Turpin told you? 
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A. I was in the front part of his office. I don’t know he was the 
first one who told me. 

@. Mr. Turpin did speak to you about it ? 

A. Yes, sir. 

Q. He broached the subject first ? 

A. I cannot remember. ! 

@. Do you remember haying a conversation ? 

A. Well, yes. 

Q. State that. 

A. I remember that Mr. Turpin had some papers in_his 

348 hand. I walked into the office and I think I asked him 
what 1t was. Anyway he said he had just fixed up the deed 

to that property ; that Jim had made a will and given him a por- 
tion of his property, and he said that he could tear up his will now, 
that he had the deed to his property—had them all safe, I believe. 

@. Did he say he had them all safe or had him all safe ? 

A. Said he had it all safe—had it secured or safe, or something of 
that kind. 

Q. When he made this expression, that he could tear up his will, 
who did he refer to? 

A. Jim Ralston. 

Q. I would like for you now to repeat that. 

A. He says, in speaking of having these deeds, “He can tear up 
his wills.” I think he talked about this thing once or twice be- 
fore,and Jim had on one or two occasions made wills to Turpin 
and had willed him property, but had probably torn them up, so he 
said he had the deeds to the property now, and that he had it all 
safe. 

By Mr. LAnieER: What is that last answer ? 

A. He had it all secure or safe, or something of that kind. 

By Mr. Dessau: Did you ever hear Mr. Turpin say anything 
further about it after that ? 

A. I do not know that I did, particularly—nothing that I paid 
any particular attention to. 

Q. Do you remember about the time Mr. Ralston died ? 

A. Yes; I remember the time he died. 

Q. Where was Mr. Turpin then? 

A. He was here in Macon. 

Q. Was Mr. Turpin apprised of the illness of Mr. Ralston 

from anything you heard Mr. Turpin say? Did Mr. Turpin 
349 _ know he was sick from anything you heard Mr. Turpin 
say 1 * 

A. I do not, that I remember. I was going to say I thought Mr. 
Turpin probably did say something to me about his illness, but 
whether he was aware of his being so seriously ill I do not re- 
mem ber. 

Q. How did you first ascertain that Mr. Ralston died ? 

A. I think Mr. Turpin told me so. 

Q. Do you remember when Mr. Ralston’s remains came home? 

A. I do. 

Q. Where was Mr. Turpin when they came home? 
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A. He was here. 

Q. Who brought them here? 

A. I think his widow brought them. I know I went down to the 
depot to meet the remains myself. 

Q. I understood you to say you saw Mr. Ralston while you were 
in New York? 

A. Yes, sir; I did.. 

@. Any time shortly before his death ? 

A. I do not remember how long before; I think, probably, it must 
have been a year before—about that time. It might have been two; 
I cannot be sure about it. ; 

(). Where was he living? 

A. He was living on 59th street. 

@. He had not moved to Connecticut ? 

A. I think he had lived in Connecticut before that. 

(). He-was married then ? 

A. Yes, sir. 

@. You say that he had lived in Connecticut ? 

A. I think so. I know he lived in this place they called 
000  #$Wendymere Place. I believe it was Keene’s building. 

@. You said, Mr. Palmer, that Mr. Turpin had some deeds 
in his hand and remarked that he had deeds to that property or 
deeds tothe property ; did he say what property it was ? 

A. I do not know that he did; I cannot say. 

2. Had he, from anything else he ever told you, indicated what 
property that was? 

A. Yes; I know what that was, I am pretty sure. I don’t know 
that he told me, but I know what property it was. 

@. How did you know it? 

A. I either heard it from him or some one else. 

Q. What property was it? 

A. It was the stores on Cherry street, Hoff’s corner, and grocery 
store. 

@. Did it refer to any on Third street ? 

A. No; I think not. I mean the Ralston Hall vincinsetely, 


The witness is with you. 


Cross-examination by Mr. RutHERFoRD: 


Q. You said that Mr. Ralston would frequently get upon sprees ; 
did you mean to say that when he was on these sprees he was inea- 
pacitated to manage property ? : 

A. Well, I don’t know that he would be himself incapacitated 
from anything, except when drinking. 

Q. You mean while he was on a spree? 

A. Why, certainly. 

Q. You have seen him sober? 

A. Yes. 

Q. You do not mean to say that while he was sober if there was 
any necessity for it he couldn’t man age property ? 

A. No, sir. 
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ool Q. It was only while he was on these drunken sprees that 
\ 


he was incapacitated to manage property ? 
A. Yes, sir. 
Q. While sober he could manage property ? 
A. Yes, sir. 


By Mr. Dessau: 


Q. You say when he was not drinking you think he could man- 
age business; did you ever see him attend to any business” 

‘A. No, sir. 

@. Did you ever know him to manage any business ? 

A. No, sir. 

Q. He was here, where his property was situated ? 

A. He never took any active part in any business. 

@. Did he ever superintend the renting or attempt to attend to this 
property in any way? 

A. I never knew of it. 

@. Did you ever see him do any other business ? 

A. No, sir; I never did. ‘There was no oceasion for it, I don’t 
suppose. | 

By Mr. RurHerrorp: Have you known Mr. Jim Ralston to re- 
main sober for twelve months at a time? 

A. Yes, sir. 

By Mr. Dessau: Where at 

A. Here; this has been ten or twelve years ago. I don’t know 
but what it has been longer th: an that. 

). It has not been since 777, has it? 

A. No; I think not. I am not certain of it. 

W. D. PALMER. 


The examination was adjourned until 10 o’clock Wednesday 
morning. 


302 WEDNESDAY, January 28th, 1885. 
Present: Messrs. Anderson and Dessau, counsel for com- 
plainant; Bacon & Rutherford, counsel for defendant-. 


Mr. PALMER, recalled, sworn for complainant: 


By Mr. Dessau: When you were here before there was a question 
that I intended to ask you about. That was as to your knowledge 
of the influence that Mr. Turpin had over Mr. Ralston by reason of 
the business and confidential relations that existed between them. 
Will you state what your knowledge upon that point is? 

A. I simply stated that he had a great deal of influence with Mr. 
Ralston. 

Q. When you say a great deal of influence over him what do you 
mean by it; do you mean to say whether or not he had more than 
anybody else? 

A. Yes; I think he had more than any other person. 


oe 
\y 


~~ 


IDA RALSTON VS. GEORGE B. TURPIN, &¢., ET AL. 191 


Q. Mr. Palmer, to what extent did that influence reach in matters 
of business ? 

A. I do not know anything about that. | 

Q. Do you know whether or not their relations were very inti- 
mate ? 

A. I think they were. 

(). More intimate than—in other words, Mr. Ralston was more 
intimate with Mr. Turpin than any other person, as far as you 
know? 

A. I think he was. 


Cross-examination by Mr. RurHEerrorp: 


Q. What do you mean by influence? 
A. Well, I think that Mr. Ralston was apt to pay more attention 
to what Mr. Turpin would tell him—his advice and so on. 
309 @. Apt to pay more attention to his advice? 
A. Yes, SIr. 

Q. You stated as a fact that Mr. Turpin had a great deal of influ- 
ence over Mr. Ralston ? 

A. I say I think he had. 

@. You do not know it? 

A. No, sir; I have no means of knowing it. 

Q. Can you state any particular case, any particular time or cir- 
cumstance,when you were present at the time Mr. Turpin exercised 
any influence over him? If so, state when it was, what was said, 
and what sort of influence. : 

A. I don’t know that I can. I don’t remember. 

(. All you say about it is just what you think ? 

A. Just in a general way. 

Q. You cannot state any time, circumstance, place, or action or 
what he said when he exercised any influence over him? 

A. No. 

Q. The substance of what you say !s that in the maiterof relation- 
ship, Mr. Turpin attending to his business, you think Mr. Ralston 
would pay attention to any advice he might give him ? 

A. Yes, sir. 

No further questions. 

Redirect examination by Mr. ANDERSON: 


Q. Mr. Palmer, have you ever heard young Mr. Jim Ralston 
speak of Mr. Turpin? 
A. Yes, sir. 
Q. What he thought of him? 
A. Yes. 
ood @. What were his expressions in regard to him ? 
A. He was always very friendly with Mr. Turpin. 
Q. Did you ever hear him say anything about how he felt towards 
Mr. Turpin—what confidence he had in him ? 
A. He never questioned anything Mr. Turpin ever did. He 
always had full confidence in everything Mr. Turpin did. 
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Q. Have you seen them friendly together ? 

A. Yes, sir. 

Q. Did he ever give expression to his confidence in Mr. Turpin in 
your presence ? 

A. Yes, sir. 

@. To what extent did he express his confidence in him? 

A. You say to what extent? 

Q. I mean just give me an idea whether he spoke of him as one 
of his very best friends. 

A. Yes; he always spoke of him as his best friend. 

Q. In your observation of his intercourse with Mr. Turpin he 
never never questioned anything Turpin did? 

A. Yes, sir. 

@. When you say you have no means of knowing the influence 
which Turpin had over him you mean—what do you mean ? 

A. I do not know to what extent his influence went. 

@. You mean you are expressing an opinion from what you heard 
him say and what you said? 

A. Yes, SIP. 

By Mr. RurHerrorp: When you say he never questioned any- 
thing that Mr. Turpin did you mean that that is simply your 
opinion—what you think about it? 

A. That is it exactly. 


DB Dent and 


OOO @. You were not with him all the time? 
A. No, sir. 

Q. You do not know all the transactions that occurred between 
them ? 

A. No, sir; what I want to convey is that he had implicit confi- 
dence in everything Mr. Turpin did. 

Q. What you mean to say is that, so far as you know, you have 
never heard him question anything Mr. Turpin did ? 

A. No, sir. 

@. That is as far as you can state ? 

A. Yes, sir. 

Q. Did you ever know any particular thing that James Ralston 
wanted to do himself that Mr. Turpin opposed and which Mr. Ral- 
ston was prevailed upon to do by reason of Mr. ‘Turpin’s opposition ? 

A. No, sir; I don’t think I do. 

@. You don’t know any particular circumstance where James 
Ralston gave up his own will and deferred to the will of Mr. Tur- 
pin? If so, state when it was. 

A. I don’t know anything. 


W. D. PALMER. 


WARREN JOHNS sworn for complainant: 


3y Mr. Dessau: Did you Enow Mr. James Ralston, Jr., in his 
lifetime ? 

A. Yes, sIr. 

Q. What was your business, Mr. Johns, while he was here; did 
you keep a bar-room ? 
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A. I was keeping bar for Mr. Kennedy most of the time. 
306 Q. What time was that? 
A. in Fd oF iG. 

Q. Did Mr. Ralston drink at your bar ? 

A. Very seldom; that was in the Brown House. He seldom got 
in that part of town. 

(. Did he ever make any bills at your bar? 

A. Why, he ran up some few bills? 

Q. Who paid these bills? 

A. Mr. Turpin paid them. They were O K, certified by Mr. Ral- 
ston. The bills had to be given to Mr. Ralston for approval. 

Q. How do you know that? 

A. I went to Mr. Turpin once with a bill, and he told me he 
couldn’t settle it without Mr. Ralston signed it to show that he owed 
it. I carried it to Mr. Ralston to approve and went to Mr. ‘Turpin 
to get the money. ‘There wasn’t but one ortwo small bills; about 
two, I think. 

WARREN JOHNS, 
S’e’d by examiner, E. F. BEST, Examiner. 


The foregoing one hundred and two pages of testimony taken 
before me and reduced to writing under order of court in above 
cuse. 

April Ist, 1885. 

E. F. BEST, Examiner. 


Endorsement: U. S. circuit court, W. div., south. dist. Ga. 
oo7 Ida Ralston vs. Geo. b. Turpin. Testimony. Filed in office 
this 138 day of April, 1885. L. M. Erwin, deputy clerk. 


Testumony Taken Before G. W. Gustin, Hxaminer. 


In Cireuit Court of the United States for Western Division of 
Southern District of Georgia. 


IpA Ratston vs. Geo. B. ‘Turpin, Trustee, et al. 


Evidence taken before George W. Gustin, as an examiner of said 
court, at Macon, Bibb county, Georgia, May 11th, 1885, Mr. Clif- 
ford Anderson, of Lanier & Anderson, being present, representing 
complainant, and Mr. John C. Rutherford, of Bacon & Rutherford, 
representing respondents. 


Tuomas L. MASSENBURG, introduced by respondents, testified as 
follows: 


I knew James A. Ralston since he was a small boy; have resided 
in Macon since 1860 continually, except while in the service during 
the war. I have heard Mr. Ralston say, probably several times, 
that George Turpin’s children were to inherit his property, except 
Henry Horne, Turpin’s son-in-law, whom he said he did not want to 
have any of it. He did not like Horne; said he was a damned fool. 

25—368 
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Cross-examined by Mr. ANDERSON: 


308 I cannot recall when I heard him make this remark. He 
had a room near my store up to the time he left Macon, but 
do not recall when this was. He wasin my store nearly every day 


sometimes two or three times. I do not know how the subject came 
up; do not think I asked him, as I had no reason for doing so ; 
have heard him say frequently that Turpin was the best friend he 
had in the world. This was after his father’sdeath. He frequently 
had things charged in my store—generally toilet articles; occasion- 
ally st timulants, but not often. He did use stimulants frequently. 1 
cannot recall whether the statement as to how he would leave his 
pioperty was one or five years before he left Macon. Ralston had 
great confidence in Turpin. He considered Turpin his best friend 
(and, I think, justly so). (The statement as to what witness thinks 
objected to by complainant’s counsel.) I never saw Ralston after his 
marriage, unless he cope ote to Macon after his marriage, and do 
not know whether he did return or not. Turpin did have great in- 
fluence over Ralston. My reasons for thinking so are that he was 
his father’s nearest friend and had been his father’s trusted agent 1n 
the management of his business, and was also young Ralston’s agent 
in the management of his business. He had great respect for his 
wishes and advice and exhibited entire confidence in Turpin’s man- 
agement of his affairs. Turpin & Ogden always paid the bills that 
Ralston made with me. 


.e-examined in chief: 


ooo Turpin exerted no influence that I know of over Ralston 

except for his own good. ‘Vhe influence of Turpin over Ral- 
ston was akin to a paternal influence such as I would exert over a 
son of mine to keep him from doing wrong; I know of no other. 
Ralston was at times rather headstrong—was not easily persuaded 
to do what he did not want to do; had a head of his own. Ralston 
always approved the bills paid by Turpin & Ogden. They were 
then paid on presentation at their office. 


Recross: 


Even when Ralston was headstrong Turpin could exercise influ- 
ence over him, and could control him through his affection, Ralston 


looking upon Turpin in the light of a father. 
T. L. MASSENBURG. 


CHARLES K. Damour, introduced by respondents, testifies as fol- 
lows: 


[ have lived in Macon all my life; knew James A. Ralston as a 
boy; went to school with him; think he was a few years younger 
than Lam. I never heard him say anything with reference to leav- 
ing his property to Turpin’s children. I never was intimate with 
him after he grew up; have heard him say Turpin was his best 
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friend. I thought hima headstrong man. I have seen statements 
referred to him by Mr. Block, in the office of Turpin & Ogden, 
060 and think I have heard him call for a statement of his ac- 
counts; have seen him looking over statements—one state- 
ment in particular. : 


Cross-examined : 


I saw him frequently after he grew up, but was not intimate with 
him; not intimate enough to talk with him upon his private af- 
fairs. 


Redirect: 

| recollect meeting him onee in New York, when he said some- 
thing about Turpin’s being his best friend. This was probably in 
1871 or 1872. I have not been to New York since 1878; have no 
recollection of seeing Ralston since that time, unless he has been in 
Macon since; have no recollection of seeing him in Macon since 
then. Jam positive that the conversation referred to was earlier 
than 1876. Ido not know when he left Macon to go to New York 
to live. 


CHAS. E. DAMOUR. 


A. O. Bacon, sworn for respondents, testifies : 


[ drew a will for James A. Ralston on May 11th, 1874, to which 
my name is signed as a witness. I drew it by request & employment 
of James A. Ralston, as his attorney, and it is in my handwriting. 
The will was drawn in accordance with the directions of Mr. Ralston. 
He had several conversations with me about this will. I recollect 
particularly one conversation, from the fact that it was atan unusual 

place. I was going into my office from the street, and was 
3861 hailed by Ralston as I entered the street door, & we walked 

into the door together, & we sat on the stair steps and dis- 
cussed the matter fully. I recollect the conversation from this fact, 
though we had discussed the matter before, but not so much in de- 
tail. The phraseology of the will is, of course, mine, but the sub- 
stance was all directed by him. Mr. Turpin was not present when 
the will was drawn, and no one was present at the conversation re- 
ferred to except Ralston & myself. No one, so far as I recollect, was 
present at any of the conversations. ‘Turpin was certainly not pres- 
ent at any conversation relating to it,and lam confident J never 
had any conversation with him about the will prior to the time 
when it was made. I saw Ralston sign the will, and James T. Nis- 
bet, James Munroe Ogden, and Aleck Block sign as witnesses. 
Ralston was perfectly at himself and very careful as to all the de- 
tails of the will. I considered at the time and do now that he signed 
freely and voluntarily. He was perfectly sober and entirely rational. 
He signed it in the presence of the witnesses, and they signed in his 
presence and in presence of each other and at his request. I had 
been the attorney for his mother and family for several years, and 
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would not have consented to his making a will had he not been 
sober, and in all conversations I had with reference to it he was per- 
fectly sober and careful, not only as to the general disposition, but 
all the details. | 

(All the testimony of this witness, and specially that part as to 
what he would not have permitted, objected to by complainant’s 
counsel.) 


Cross-examined by Mr. ANDERSON: 


Ralston was not then a married man. I havenever had any 
362 general retainer from Turpin & Ogden, and do not recollect 
having been employed by them in ary case prior to that time, 
but presume and have no doubt that I would have represented them 
in any case they might have had, though, on reflection, | believe 
other attorneys have done as much or more business for them than 
I have. lor firms of which I was a member have, before the time 
referred —, represented other parties whose business came to us 
through them as real estate agents, but this same class of business 
had also been given by them to other attorneys. I have no doubt 
they consider me as their lawyer. I am one of the attorneys for de- 
fendants in this case, and would not be a witness but for the fact 
that I am a subscribing witness to the will and compelled to be on 
that account. The only case that I remember that Turpin & Ogden 
had in court in which they were parties prior to the making of said 
will was a case involving several hundred dollars, in which I now 
remember that the firm of which I was a member represented them. 
Judge James T. Nisbet and either Mr. R. K. Hines or Judge James 
Jackson were my law partners when this wiil was made. I think 
Mr. Hines. I have no distinct recollection of the exact words used 
by Mr. Ralston in directing the bequest of property to Mr. Turpin 
and his children, but in a general way the reason assigned was the 
devotion of Turpin to Mr. Ralston’s family, including his father be- 
fore him, and I do not remember this in connection with his making 
the will. It may have been from frequent expressions during a 
number of years indicating his feelings. Turpin was then 
363 the business manager of Ralston, according to my under- 
standing. Asa real estate agent he had charge of Ralston’s 
roperty, renting it, &c. I may be mistaken, but my recollection is 
that the will was signed in the office of Nisbet, Bacon & Hines when 
it was drawn. I have no recollection of the payment of any fee for 
drawing the will, but have no doubt it was paid; but whether by 
Ralston in person or througn Turpin & Ogden I have no recollection. 
I am perfectly certain that I got no fee from Turpin or Turpin & 
Ogden for any service in connection with that will. Through 
whomsoever the fee came, it was paid by Ralston. I cannot state 
that I did not get the money through Turpin, Turpin & Ogden, or 
one of their clerks, nor can I state that I did not receive it through 
Judge Anderson. I have just as much recollection on the one point 
as on the other. [At that time Ralston always had his pocket full 
of money, and the probability is he paid me himself. ] 
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This last sentence in brackets objected to by complainant’s coun- 
sel on the ground that it is obviously conjectured. 

The witness m: ide the following statement voluntarily, counsel for 
complainant having objected to hia making it in reply to a question 
asked by him as to witness’es representation of Turpin and Turpin & 
Ogden : 


(Mrs. Ralston, the mother of James A. Ralston, was my wife’s first 
cousin, and I had represented the Ralstons as an attorney before I 
had ever represesented Mr. Turpin in anything, and before the 

formation of the firm of Turpin & Ogden, and I regarded my 
064 representation of the Ralstons before and subsequently to the 

time of my representing Turpin in any matter as due to that 
family relationship, and not as having been due in any manner to 
the agency or influence of Mr. Turpin.). 


Counsel for complainant objected to the foregoing statement 
irrelevant. 


Re-examined by Mr. RurTHERFORD: 


The deed from J. A. Ralston to G. B. Turpin, trustee, of April 
19th, 1881, which is exhibited to complainant’s bill, was drawn by 
me and is in my handwriting. I learned casually through Mr. 
Turpin that a deed had been made by James A. Ralston to him, as 
trustee for certain of his children, to the property in dispute, and 
was told by Mr. Turpin that the deed was to take effect after the 
death of James A. Ralston. Knowing that a deed of that kind would 
require some particularity in order to give it effect, [ requested him 
to let me examine it. I recollect stating to Mr. Turpin that a deed 
which was designed to take effect after the death must be drawn so 
as to vest the title now. Upon examination of the deed which he 
then got and brought to me I found that there was phraseology 
which might not carry out the evident intention of the deed. For 
this reason I drew the deed of April 19th, 1881. The deed which 
Turpin brought for examination and whieh had been executed was 
dated August 28th, 1880. Up to the time of-the examination above 
referred to [ had no knowledge of thisdeed. [The deed which I drew 

was a substantial copy of the first deed, and all the informa- 
365 tion which I had as to the terms of it I got from the first 

deed, and the only change which I thought necessary to make 
was to correct what I considered as informalities as to the vesting of 
the title by the first deed, and, as | understood it, to carry out the 
intention of the parties in that deed. |] 


This last sentence in brackets objected to by complainant’s counsel 
because the two deeds reterred to are alike and in what respects the- 
differ and because it is not competent for the witness to give his 
understanding as to what was the intention of the parties. 

I advised Mr. Turpin of the necessity of having the new deed 
executed in order to carry out the intention of the parties as [ 
gathered from the first deed. 
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Cross-examined by Mr. ANDERSON: 


It was true during the early part of my practice here that other 
counsel did represent members of the Ralston family. I was then 
quite young and inexperienced in practice and they had some very 
important litigation of which I was not of counsel. J never repre- 
sented James A. Ralston, Sr., he having died before I commenced 
practice in Macon. From about 1868 or 1869 I represented Mrs. 
Ralston and James A. Ralston in their personal matters; as an in- 
stance, drew the will of Mrs. Bozeman, formerly Mrs. Ralston. 

I was in Macon, Ga., when I first waviedbee of the first deed 
366 from Ralston to Turpin, trustee, the deed of August 28th, 
1880, and when I requested Turpin to let me examine it. 
Turpin was also here and told me of it in Macon. It wasin Macon 
that I examined the deed of August 28th, 1880, and wrote the deed 
of April 19th, 1881, from Ralston ” Turpin, trustee. Ralston was 
not at that time in Macon,but was somewhere at the North. I had 
no communication whatever with Ralston as to the preparation of 
this last-named deed, but was guided by the deed of August, 28th, 
1880 (and by information received from Mr. Proudfit, who drafted 
the first deed). 

This last sentence was in«answer to the following question: 
“Did you have any communication with Ralston as to the prep- 
aration of the deed of April 19th, 188L?” and complainant’s 
counsel objects to the answer, so far as it speaks of information re- 
ceived from Mr. Proudfit, because the witness was asked whether he 
had any communication with Ralston only because to testify rela- 
tive to statements of Mr. Proudfit zs hearsay. 

Ralston was not present at any of my conversations with Turpin 
respecting either of the deeds. 


A. O. BACON. 


JAMES T’. Nispet, introduced by respondents, testifies as follows: 


I witnessed a will made by James A. Ralston on May 11th, 

067 1874, and signed the same asa witness. I saw the testator 

sign and also the other witnesses and I signed in his presence 

and that of the other witnesses. I saw James Monroe Ogden, A. O. 
Bacon, and Aleck Block sign: as witnesses. 


Cross-examined by Mr. ANDERSON: 


[ do not recollect where the will was signed nor the circumstances. 
[ know at the time that Mr. Bacon prepared a will for Mr. Ralston, 
but did not then read it and have not yet done so. I was at that 
time one of Capt. Bacon’s law partners; do not remember whether 
any one besides Ralston and the witnesses were present at the ex- 
ecution of the will. I am very sure that Turpin was not present at 
the execution of the will; have no recollection of Turpin being 
present in the office during the time of the preparation of the will, 
but cannot say that he was not. 
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{e-examined: 


The preparation of this will was a matter in Mr. Bacon’s special 
charge. I know nothing about the contents, having g -atten- 
tion to it and simply signed it as a witness. 

JAMES T. NISBET 
Monpbay, May 18th, 1885. 

SOLOMON WAXELBAUM, introduced by respondent-, testified as fol- 
lows: 

068 I knew James A. Ralston during his life, while he lived in 


Macon and after he removed to New York. I met him sev- 
eral times in New York, the last time in 1882. [I met him near 
Union Square park and had a conversation with him. He told me 
where he was boarding and asked me to call and see him; seemed 
to be in good mind, and talked as sensibly as any other man would. 
[ expect I saw him in 1879, 1880, and 1881, but do not recollect dis- 
tinctly ; probably met him in passing, but had no conversation that 
[ recollect. The conversation in 1882. lasted from five to ten min- 
utes. I donot recollect seeing him drunk in New York. I recol- 
lect once, when he lived in Macon, he came into my store and told 
me to let a certain lady have goods and charge to his account, and 
the goods were sold and charged to Mr. Ralston. ‘The bill for the 
goods was afterwards presented tu Mr. Turpin, who refused to pay it 
until he saw Mr. Ralston. Mr. Turpin; having been called on sev- 
eral times to pay the bill, was angry, stating that Jimmie Ralston 
spent his money faster than it came in—th at he overdrew his ac- 
count. 


S. WAXELBAUM. 


A. Brock, introduced by respondents, testified as follows: 


[ witnessed the signature of James A. Ralston to the will 

069 of May 11th, 1874. “My signature is to the will, and I saw 

Mr. Ralston sign it. I annot recollect what tr: inspired at 

the signature of the will. I suppose he was sober when he signed 

it,as Mr. Turpin never allowed him to do any business when he was 

not sober. It looks as if he had been sober, as he could not write or 
do business when not sober. 


Cross-examined by Mr. ANDERSON: 


I do not recollect having heard Mr. Ralston talk about this will 
before he signed it; do ndt recollect where it was signed. I have 
often heard him talk about leaving Mr. Turpin what he had when 
he died. To the best of my recollection these statements were made 
in the office of Turpin & Ogden. Mr. Ralston was in the habit of 
coming to the office between twelve and one and three, when no one 
was there except myself. He wasa man of late habits; did not gen- 
erally get up till twelve or one o’clock. ‘To the best of my knowl- 
edge I do not think he made the statements as to leaving his prop- 
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erty in Turpin’s presence. He had no one for his kinfolks, and was 
more intimate with me than with any one except Mr. Turpin. I was 
book-keeper of Turpin & Ogden during this time, and stillam. Mr. 
Ralston, at the time of his death, had an aunt who had several chil- 
dren. He had five aunts, three of whom had children. I never saw 

the will after it was executed. I never even saw the inside— 
370 may have seen the outside, as Mr. Turpin had it in his private 

box. I don’t remember that it was given to Mr. Turpin im- 
mediately after it was signed. It was given to him soon after and 
remained in his box until now. I know the property embraced in 
deed of gift to Mr. Turpin’s children. It has been worth for rent 
during the years frem 1881 to 1885, inclusive, about six thousand 
dollars perannum. ‘The property itself is worth between forty and 
fifty thousand dollars. The other stores which belonged to Ralston 
at the time the deed of gift was made and not embraced therein 
were worth for rent during the same time between forty-five and 
forty-six hundred dollars, including rooms upstairs. This last- 
named property is worth between thirty-five and forty thousand 
dollars. The property in the deed of gift and that not in it were 
worth relatively about the same four years ago as now. 


Re-examined by counsel for defendants: 


The rents given above were the gross rents, out of which was to 
come insurance, taxes, repairs, & commission. The insurance was 
heavy on the property—three and three-quarters per cent.; at one 
time five per cent., this being on the whole property. The estimate 
of values of property and of rents may differ from an estimate here- 
tofore made by me in this case, as it is from guess-work. I could 
make a more correct one with more time. Mr. Turpin had other 
wills in his keeping besides Mrs. Ralston’s. He had Mrs. Bozeman’s 
and Mrs. Damour’s. We have a fire-proof vault & safe inside of it, 
and Mr. Turpin’s box is kept in this safe, and is a safe place. The 

rault was used asa bank vault before Turpin & Ogden had 
o7 the office. Prior to Capt. Carnes’ safe deposit vault being 

built it was used by many persons asa place of deposit. The 
endorsement on envelope containing will of 1874 is in Mr. Turpin’s 
handwriting. 


Recross: 


{ have been connected with Turpin & Ogden’s real estate business 
for about thirteen years; am familiar with rents of property in the 
city ; have attended to the collection of rents of the property testi- 
fied about during this time. The estimates as to the values of the 
property and of the rents are my honest judgment at the present 
time. My statements as to the rental are, as near as I can remem- 
ber, what it is now bringing, and do not think it has varied much for 
four years. ‘The five stores not included in deed of gift embrace two 
which were deeded to Mrs. Laura Smith. 


~—'_ 


~~ 
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Re-examined: 


I think the deed to Mrs. Smith was made after the deed of gift, 
but do not remember. 


ALECK BLOCK. 


The foregoing testimony taken & reduced to writing before me, 
all the witnesses having been duly sworn before the exantination 
and having signed their depositions in my presence. 

May loth, 1885. 

: G. W. GUSTIN, Examiner. [1 s.] 


Endorsement: In U.S. circuit court, western division, so. 
oi2 dist. of Ga. Ida Ralston vs. Geo. B. Turpin, trustee, e al. 
Testimony and report of examiner. Filed May 26th, 1889. 

L. M. Erwin, deputy clerk. 


Testimony Taken Before Joseph H. Hall, Examiner. 


In Circuit Court of the United States for Southern District & Western 
Division of Georgia. In Equity. 


IpA Ratsron vs. Geo. B. Turpin, Trustee. 


Evidence taken before Joseph H. Hall, Esq., an examiner of said 
court, at Macon, Bibb county, Georgia, May 20th, 1885, Mr. 
Clifford Anderson, of the firm of Lanier & Anderson, being present, 
representing complainant, and Mr. A. O. Bacon, of the firm of 
Bacon & Rutherford, being present, representing respondents. 


Henry Horne, introduced by respondents, testified as follows: 


Identified will of Jas. A. Ralston, bearing date Dec. 15th,1879. He 
savs signature attached to the will is his. I signed the will, asa 
witness, by request of Mr. Ralston. I saw Mr. Ralston sign it. The 
other witnesses are Horace E. Jones, of New York, and James Ed- 
ward Grayhill, both of New York and now residing there. Mr. 
Ralston signed the will in the presence of the witnesses, and they, 

the witnesses, signed it in his presence and in the presence of 
ofd each other. ‘The will was executed in Mr. Grayhill’s office, in 

New York city, I think, at the time it bears date. The date 
was filled in at that time and place. Noone was present except the 
testator and witnesses. Mr. Ralston was at himself and knew what 
he was doing when the will was executed. He directed the changes 
in the will, which appear in Mr. Grayhili’s handwriting. I was at 
the store of Horace Jones, a tailor, in New York city, and there met 
Mr. Ralston. He asked me if it would be convenient to go the next 
day to Mr. Grayhill’s office to witness a paper for him. I told him 
it would, and next day we met in Mr. Grayhill’s office by appoint- 
ment. Mr. Grayhill asked Mr. Ralston if he was aware of the fact 
that a party who had an interest in the will could not be a witness, 
and Mr. Ralston said he was, and the will was then signed. I had 

26—368 : 
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no knowledge of the paper until I got to Grayhill’s office. After 
the will was executed and sealed and enveloped it was handed to me 
by Mr. Raiston, with a request to deliver it to Mr. Turpin in person. 
I did not make any suggestion about giving the will to me to bring 
to Mr. Turpin. I did not know I was to bring it out until Mr. 
Ralston handed it tome. I am familiar with the property known 
as Ralston’s block, in city of Macon. The property devised by the 
will of Ralston to Geo. Turpin, as trustee for certain of his children, 
is the same property conveyed by Mr. Ralston to Mr. Turpin, as 
trustee for’ certain of his children, by the deed of April 19th, 
1881. The will above referred to is the will of Dec. 15th, 1879. 
The property conveyed in the deed of Ralston to Turpin, 
trustee, dated Aug. 26th, 1880, is also the same property devised 
by the will of Dec. 15th, 1879. I married Mr. Turpin’s daughter. 

My wife is not mentioned in either one of the wills 
O71: or in the deed as one of parties for whom the property 1s con- 

veyed or devised. The children named in the two deeds and 
in the will are all the children of Mr. Turpin except my wife. The 
child named Lizzie in the deeds & wills is dead; all the others men- 
tioned are living. There are five stores in Ralston’s block which 
belonged to Mr. Ralston at the time of the execution of the deeds & 
will which are not conveyed by either of the deeds or by the will. 
lor some purposes one piece of the property may be more valuable 
than the other. The property conveyed by the deed to Mr. Turpin 
is for some purposes more valuable than that not conveyed to him, 
but for other purposes I consider the other property more valuable. 
If I am not mistaken, the property not conveyed in the deed em- 
braces the most ground. Thereis no way to reach the property con- 
veyed by the deed except by going over the property not conveyed— 
thatis, fromtherear. Taking the property as it stands, I do not think 
thereis more than from three to five thousand dollars in value in favor 
of the property conveyed by the deed. For saleor subdivision I prefer 
the property not embraced in the deed. I ama real estate and insur- 
ance agent. IJ have been in the business twelve years, five years on 
my own account; the whole time in Macon. I was before going into 
business on my own account employed by Turpin & Ogden as a 
clerk. J was not on Dec. 15th, 1879, with Turpin & Ogden. I was 
arranging to go into business for myself. I was married at that 
time. I think the reason that Mr. Ralston did not embrace my wife 
in either of the deeds or will was personal dislike to me. I have 

known Mr. Ralston since 1872. From 1872 to 1879 I saw him 
o7o aimost daily, except when he was absent from the city; saw 

zm on the streets and at the office of Turpin & Ogden. Mr. 
Ralston stated to me once or twice that he intended to leave his 
property or a portion of it to Mr. Turpin’s children. Never saw Mr. 
Turpin, in his intercourse with Mr. Ralston in his office, make any 
effort to induce Mr. Ralston to leave any portion of his property to 
Turpin’s children. Mr. Turpin treated Mr. Ralston with no more 
courtesy than he would any other customer. Never knew Mr. Tur- 
pin to make any effort to get Mr. Ralston to give any portion of his 
property to Mr. Turpin’s children by deed or in any other way, or 
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to himself either. I never saw anything peculiar in their business 
intercourse. Turpin treated Ralston as he would any other cus- 
tomer, managing the business for the best interest of Ralston. I 
never saw Mr. ‘Turpin make any effort to keep Mr. Ralston’s busi- 
ness. I heard Mr. Turpin one day tell Mr. Ralston that if he did 
not like the way he was managing his, Ralston’s, business he could 
take it somewhere else. , 


(Mr. Anderson, of counsel for complainant, objected to the con- 
versation between ‘Turpin & Ralston.) 


[ think the commission, 7% per cent., charged by Turpin & Ogden 
_for attending to the business of Ralston was reasonable enough. I 
don’t think I had any knowledge from any one before [ went to New 
York that Mr. Ralston was going to make the will. A month and 
one-half or two months before going to New York Mr. Ogden or Mr. 
Proudfit enquired of me the names of Mr. Turpin’s children without 
stating the object of the Inquiry. [ did not know the object. Mr. 
Ralston was pretty hard-headed. I mean by that, strong-minded, a 
man you could not twist or turn to suit you. 
O10 By Mr. Bacon: Was Mr. Ralston a man easily influenced 
to do a thing he did not want to do ? 
(Objected to by Mr. Anderson, of counsel for complainant, as lead- 
Ing.) 


Witness answered, No. 

By Maj. Bacon: Mr. Horne, I want you to give your opinion from 
your acquaintance with Mr. Ralston as to the character of his mind 
in relation to his being easily influenced in any matter against his 
inclination, 

(Objected to by Mr. Anderson, of counsel for complainant, as lead- 
Ing.) ; 

Witness answers: I do not think he was a person who could be 
influenced against his inclination.) 


Cross-examination by Mr. ANbDERSON, of counsel for com- 
plainant : 


I was married on the 8th day of January, 1878, to Mr. Turpin’s 
daughter. I went to New York in 1879 to make connections for 
business. I intended to establish myself. I ceased to act as clerk 
for Turpin & Ogden Ist December, 1879. I am positive it was Mr. 
Ogden who asked me the names of Turpin’s children at the time re- 
ferred to in my direct examination. I never did hear afterwards 
what was the object in asking for their names. The body of the 
will I witnessed is in the handwriting of Mr. Proudfit; Mr. Proud- 
fit was then a lawyer living in Macon, Georgia. Mr. Turpin did not 
say anything to me, not a word, about the will before I left for New 
York. I had been in New York two weeks before I met Ralston at 
Jones’ office. I may have seen him once or twice before that day 
during my stay in New York. I went to Jones’ shop to make a so- 
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cial call on Ralston. I had met him there once or twice be- 
377 fore he made this appointment with me. Mr. Turpin did not 
say a word to me about Ralston before I left Macon; neither 
Mr. Ogden or Proudfit said a word to meabout Ralston before I left 
Macon for New York. I knew before I left Macon where Mr. Ral- 
ston made headquarters in New York. I knew Ralston before he 
left Macon, and merely called on him ina social way. Before I met 
him at Jones’ shop Mr. Ralston did not know I was in New York. 
I do not think Mr. Proudfit was in New York when the will I signed 
was witnessed ; he was not then present. I am pretty positive he 
was in Macon, Georgia; have no recollection of meeting him in New 
York on that visit. J had no information as to the contents of the 
4 when I signed as a witness; Mr. Ralston merely glanced over 
directed Mr. Grayhill to make certain changes in it, and then 
at Se him if he had made the changes. Mr. Ralston then attached 
his initials to the part changed and ‘then attached his signature to 
the will. He put his initi: als to the changes at Grayhill’s sugges- 
tion. Ido not remember whether Ralston took the will from an 
envelope when he handed to Grayhill or not. Mr. Ralston did not 
tell me that the will had been prepared by Mr. Proudfit in 
Macon & sent on. He did not say a word to me about who pre- 
pared the will, merely asked me to be a witness to the will and 
to bring it back and deliver it to Mr. Turpin in person. This 
is all that Ralston said to me about the will. The only reason 
that Ralston had for disliking me was that before either Ral- 
ston or myself were married I called on his woman, Ida Blanch- 
ard, now Ida Ralston, in a public house in the city of Macon, and 
Ralston heard of it; this is the only reason I know. I always 
878 treated him with a great deal of respect. I had always un- 
derstood before I witnessed the will ref ferred to the at Ralston 
was going to give a portion of his property to Mr. T urpin’s children. 
I do not know that | have ever heard Mr. Turpin say that he ex- 
pected Mr. Ralston to leave any of his pe gh to his children. I 
have heard Mr. Block, an intimate friend of Mr. Ralston, say in on 
office that Mr. Ralston intended to leave a portion of his propert 
to Mr. Turpin’s children. I think I have heard Mr. Ogden say the 
same thing, and parties on the streets. In 1880 and 1881 I would 
say that the difference in value in the property embraced in the 
deed and that not embraced in the deed was between three and five 
thousand dollars in favor of the property embraced in the deed. At 
that date Mr. Ralston had no other landed property that I know of, 
except the property testified about and an interest in the mansion 
on the hill. I do not know when his interest in the mansion was 
sold. It was several years before his death do not know what his 
interest was. Two of the stores embraced in my valuation which 
are not in the deed of gift are the stores conveyed by Mr. Ralston 
to Mrs. Laura Smith. | do not know whether this was done in con- 
sequence of Mrs. Smith’s suit or not. I do not know how much 
more ground is connected with the stores not embraced in the deed 
of oift than there is to those so embraced, but I only know that one 
store not embraced in the deed of gift runs back 208 feet 6 inches, 
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which is more than the depth of the stores in the deed. All the 
stores embraced in the deed of gift front on Cherry street, Macon, 
Georgia, which is one hundred and twenty feet wide. Ral- 
079 ~~ ston Hall is a part of the property embraced in the deed of 
oift, and was at that time the principal hall for theatrical 
exhibitions in the city of Macon. 


Redirect by Maj. Bacon, of counsel for respondents: 


The property conveyed by the deed of August 28th, 1851, by Jas. 
A. Ralston to Geo. B. Turpin, as trustee for certain of his children, 
conveys the same property as that devised in the will of Dee. 15th, 
1879, and the deed of August 26th, 1880, and the deed of April 19th, 
1881. Mr. Block, referred to in cross-examination, 1s Alex. Block, 
book-keeper for ‘Turpin & Ogden. 


H. HORNE. 


Tuurspay, May 21st. 

Examination resumed, Mr. Anderson, of the firm of Lanier & 
Anderson, being present, representing. complainant, & Mr. Ruther- 
ford, of Bacon & Rutherford, representing respondents. 

Before proceeding with the examination Mr. Rutherford, of coun- 
sel for respondents, demanded of Mr. Anderson a certain letter iden- 
tified by Mr. Block in his testimony as written by Mr. Turpin. Mr. 
Anderson declined to produce the letter for the following reasons, 
stating that the letter was at his office, which is about one hundred 
yards from the place where examiner is sitting to take testimony ; 

that the letter has not yet been offered in evidence and may 
380 not be; respondent has not served any notice to produce 

the letter; that the opposite side can see it when offered in 
evidence, Mr. Anderson stating that he cannot state the contents of 
the letter with accuracy, and is unwilling to undertake to make 
any statements about the contents of it. 


Gro. B. Turpin, respondent, sworn, and testified as follows: 


(Mr. Anderson objects to the testimony of Mr. Turpin on the 
ground that he is not a competent witness in this case to testify to 
any matter or thing which occurred between him and James A. 
Ralston, Junior, who is dead, relative to the subject-matter of this 
suit, which is material to its determination.) 


I am the trustee named by Ralston in the deed to my children to 
the property in this city. Since the last deed was made my child, 
Lizzie Turpin, mentioned in the deed, has died. I have never ob- 
tained possession of the last will made by Jas. A. Ralston left by 
him at the time of his death. I guess Mrs. Ralston has the will. I 
have made a demand upon her for the production of the will and 
she refuses to give it up. |Mr. Massenburg & myself are executors 
named in the will. ] 

(The last answer, that part of it in brackets, objected to by Mr. 
Anderson, of counsel for complainant, on the ground that it is not 


206 IDA RALSTON VS. GEORGE B. TURPIN, &¢., ET AL. 


competent for Mr. Turpin to give in evidence or testify as to the 
contents of the will.) 


381 I knew Jas. W. Ralston, Sr., the father of Jas. A. Ralston, 
Jr., for a great number of years before his death, ever since 
I was a young man. I attended to a good deal of business for Jas. 
A. Ralston, Sr., while he was in life. I had his friendship and con- 
fidence as much so as any man in Macon, and it continued until his 
death. I don’t know exactly when he died, but think it was in 1865. 
I had the confidence and friendship of his family after his death. 
Mr. B. A. Thornton, of Columbus, administered on the estate of Jas. 
A. Ralston, Sr. I attended to ali the business of the estate here after 
Mr. Ralston’s death, under Mr. Thornton, as administrator. The 
bulk of the estate was here. I had the management of the estate 
here in Macon for the administrator. I think I discharged my du- 
ties in the management of the estate to the satisfaction of all parties 
concerned. I think it was in 1867 I was appointed guardian of Jas. 
A. Ralston, Jr. I believe he was then about nineteen vears of age. 
Jas. A. Ralston, Jr., himself selected me as his guardian; it was 
without solicitation on my part. JI continued to manage the prop- 
erty of Jas. A. Ralston, Jr., from the time of my appointment as 
guardian until he became of age, which event occurred about 1869. 
When he became of age I had a full and final settlement with him 
and turned over his property to him. I think I turned him 
over everything and got a receipt. I then got my letters of 
dismissal. He expressed himself as fully satisfied with my man- 
agement of his property. After I had been dismissed as guard- 
ian Mr. Ralston employed the firm of Turpin & Ogden 
082 torent out and look after the property. Turpin & Ogden 
continued up to Mr. Ralsion’s death to rent out and look 
after his property. I was the member of the firm Mr. Ralston 
looked to more especially to take care of the property. I did not 
know that Jas. A. Ralston, Jr., was going to make the will of 1874, 
which has been testified about. I did not suggest to Mr. Ralston or 
ask him or intimate to him to make that will or any other for the 
benefit of myself or children. The will was freely and voluntarily 
made, without any suggestion on my part. Mrs. Amelia M. Boze- 
man was the sar of Jas. A. Ralston, Jr. She married Bozeman 
after the death of Jas. A. Ralston, Sr. Mrs. Amelia M. Bozeman told 
me that the reason she did not remember mein her will was because 
Jimmie had or would dosoin his. She said at that time that I had 
been a good friend to the family. I don’t remember how long be- 
fore the will of 1874 was made that she told me this, but I think it 
was some time before. If I ever stated to Jas. A. Ralston what his 
mother had said about his intention to leave me or my children any 
portion of his property I don’t remember it. I don’t think I ever 
told him prior to the making of the will of 1874. The will of 1879 
was made, [ think, in New York. I was not present in New York 
when the will of 1879 was made. The will of 1879 was freely and 
voluntarily made by Jas. A. Ralston. I was in Macon at that time. 
I did not solicit him to make the will, and if I did he had made 
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some intimation to me about it before. I don’t say I re- 
383 minded him at all, but if I did remind him it was because of 

something he had said before. I don’t think I ever asked 
Mr. Ralston to make the will of 1879 for the benefit of my children. 
[ can state positively I never asked the will of 1879 to be made 
unless Ralston first mentioned it to me. I mean by the expression 
that he first spoke to me about the will, that Ralston expressed it as 
his intention to make the will in the way which he did—that is, if 
he ever did mention the will to me before he made it. Annie, who 
was embraced in the will of 1874, was not embraced in the will of 
1879. She was oneof my children. He left her out of the last will on 
account of his dislike to Mr. Horne, whom she had married. If | 
had been consulted about the making of the will of 1879 I would 
not have had my daughter Annie left out. I had the same degree 
of affection for my daughter Annie that I had for my other children. 
Mr. Ralston sometimes drank to excess, but at other times he would 
keep straight and sober and behave himself as gentlemanly as any- 
body. I have known him to keep sober for twelve months and not 
drink anything stronger than ginger ale. He was when sober per- 
fectly rational. When drunk he was about like other men when 
drunk. I made just as much effort in every shape & form to keep 
him from drinking as if he had been my own son. I do not 
think I had influence enough over him to keep him from drink- 
ing, for I tried and could not do it. I tried to influence him 
against evil habits and evil associates, but I did not have influ- 

ence enough to do it. “Ralston knew Ida Ralston several 
084 years before he married her. I attempted several times to 

break up the connection between Jas. A. Ralston: and Ida 
Blanchard, afterwards Ida Ralston. Before the marriage Jimmie 
would sometimes get (Here Mr. Rutherford interrupted wit- 
ness to ask another question.) Ida Blanchard was a woman of bad 
character and a bad woman. She was down in one of these public 
houses. I mean by public housealewd house. Sometimes Ralston 
would come to me to get money, and I would say, Jimmie, what do 
you want with all this money? (They would probably have had a 
row down among them) and she would want money to send off to 
her people, and this would fix up things for a few days; and I would 
say whenever she wanted money she would get up a fuss. In other 
words, that is the way she beat him out of it, or a heap of 1t. She 
led him into dissipation to a considerable extent. He had consid- 
erable bills at these houses for wine and champagne. Miss Jack 
Minor and Miss Zella Ivey would send these bills in. These per- 
sons kept lewd houses. ~ 


(Counsel for complainant objects to all foregoing testimony re- 
lating to character of Ida Blanchard, where she staid, to her leading 
Ralston into dissipation, getting money from him for other people, 
and about the bills of Minor and Ivey for wine, and the nature of 
the houses they kept as irrelevant and purely hearsay.) 

As to one of these bills contracted at these lewd houses for wine 
Ida Blanchard said to me it was not correct; that it was for too 
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much. These things coming to the ear of his friends—the 
85 wavy he went on down there—did not do him any good at 
all. I think his friends and relatives were anxious to break 

off this connection—in fact, I know they were. 
(That part of the testimony relating to the anxiety of Ralston’s 
friends and relatives to break off the connection with ida Blanchard 
objected to by counsel for complainant as irrelevant and hearsay.) 


© 


Attone time Ida Blanchard went to California. Jimmie got the 
money from me for her to go, so he said. I thought she had quit 
for good. She came back to Mr. Ralston. I know she told Jimmie 
that while in California she staid with that rich Ralston out there 


(All the above testimony about Ida Blanchard and Ralston ob- 
jected to by complainant’s counsel as irrelevant and hearsay.) 


After Ida Blanchard came back she went to New York. Jimmie 
followed her there. I cautioned Jimmie. I thought the game she 
was playing was to get him to New York to marry him. Before he 
left I told him, Jimmie, if you don’t mind you will get there and 
register your name and hers at some hotel as Jas. A. Ralston and 
wife. I told him that the law of New York was that if they were 
so registered at a hotel she could make him marry her, as I heard 
that was the law of New York. Ralston said he never intended to 
marry her. 


(All the foregoing testimony after the last objection next above 
noted objected to by complainant’s counsel as irrelevant and hear- 
say.) 

I have never had any notice that Ralston intended to 

886 marry Ida Blanchard. So far as I know or ever heard the 
marriage of Ralston to Ida Blanchard was kept secret from 

his friends in Georgia—kept such a secret that I did not be- 
lieve it until Ralston told me. At Saratoga, in August, I received 
the first reliable information that they were married. In this mat- 
ter Ida Blanchard had creater influence over him than [ had. Ida 
Blanchard had greater influence over Jim Ralston than I had. 
After I heard they were married I went to Stamford, Conn., where 
they were then living. I went to Stamford to learn whether or not 
they were married. “When I went 1 hoped the report was not true. 
When I got there Jimmy introduced her to me as his wife. They 
seemed to be very glad to see me; treated me very well while I was 
there. Ida said they were married, and showed me the marriage 
certificate. When I found they were legally married I did not 
reproach or upraid either of them; told them I hoped they would 
get along peaceably together. She said she was associating with 
some of the nicest people there, and that she did not want me to 
say anything about her former life. J told her I was not going to 
say anything about it. I told her that I wished them well and 
hoped they would get along well together; that they had a nice 
place and a nice home, and I did not see anything to keep them 
from getting along well. I don’t think there was an unkind word 
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from bottom to top, or even a feeling that I know of. While there 
I told Ralston that now that he was married the will he had made 

in favor of my children would be of no good; and, if it was 
O87 agreeable to him and to her, I hada deed draw-, and read 

— to them, and they both said they would sign it with pleas- 
ure and glad for me to have it that way. The deed just gave the 
children the same property as the will did, and they both said they 
would do it with pleasure, and it seemed to afford her as much 
pleasure as Ralston, and they did not either one seem to make the 
least objection. I then told them it was necessary to have the deed 
signed Lefore a commissioner for the State of Georgia. ‘There was 
no commissioner in Stamford. Jimmie and Ida and Mr. Ogden 
went to Bridgeport, Conn., to find a commissioner but failed. I did 
not go to Bridgeport with them, but staid at their house in Stamford 
while the y were gone. Mr. Ogden had relatives living in Stamford 
and went there to see them. We went there together, each paying 
our own fare. I suppose he went to see Jimmie, as Jimmie invited 
him when he went North to come to see him. Both of usalways went 
to see him when we went North. Ogden, I believe, stopped at the 
hotel in Stamford. Jimmie went over after him at his own sugges- 
tion. J had never used any inducement or persuasion to get tiem 
to sign the deed before they agreed to sign it. Atthe time they 
agreed cheerfully to sign the deed. I had used no inducement or 
persuasion in any manner, shape, or form. When Ralston and 
wife and Ogden returned from Bridgeport they said they could not 
find the commissioner. Ralson and ‘his wife then proposed to go to 

New York for the purpose of signing the deed before a 
388 commissioner of Georgia. Either Jimmie or Ida, one, went 

to one of the neighbors near there to find out the name of a 
commissioner for Georgia residing in New York. I did not have to 
persuade them to go to New York; they themselves voluntarily and 
cheerfully proposed to go. Jimmie Ralston, Ida, and myseif went 
to New York and went to the office of the Georgia commissioner for 
the purpose of having the deed signed. Ralston and his wife went 
there freely and voluntarily for the purpose of signing the deed. 
When they got to the office they signed the deed d: ited 26th day of 
August, 1880. They signed the deed freely and voluntarily and of 
their own accord. Another deed to the same property was signed 
by the same parties on the 28th day of August, 1880. This second 
deed was signed because there was some informality about the deed 
of August 26th, 1880. The deed of the 28th of August was signed 
freely and voluntarily by both Ralston and his wife. Mr. Ralston 
was, at the time when the deeds of the 26th and 28th of August were 
signed, sober. He was, at the time he signed both those deeds , per- 
fectly rational. He understood and knew exactly what he was 
doing and intended to do what he did. Mr. Proudfit drew both of 
the deeds. I got him to draw them. I think Mr. Proudfit was in 
New York when he drew the deeds. Mr. Proudfit is a lawyer in 
Macon. I did not carry Mr. Proudfit to New York for the purpose 


re any deeds; casually met him there. Proudfit said there 
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was some informality in the deed of the 26th of August, and 
389 for that reason the deed of the 28th of August was prepared 
and signed. 
Fripay, May 22d, 1889. 

Examination resumed, with Gro. B. Turpin still under examina- 
tion. 

The deed of the 19th of April, 1881, was made because Mr. Bacon 
asked me to let him see the deed of August 28th, 1880, and said 
there was an informality in it, and then drew the deed executed on 
the 19th of April, 1881, from Ralston and wife to myself, as trustee 
for my children. 

This last deed embraced the same property as the other two deeds 
and the will. After Mr. Bacon drew the deed I sent it from Macon, 
where I then was, to New York, to Mr. Ralston. My recollection is 
that I sent it by mail. Ralston had the deed executed and sent it 
back to me. I did not use any persuasion to get him to sign the 
deed. 

(Mr. Anderson, of counsel for complainant, objected to that por- 
tion of the testimony of the witness saying that he had not used 
any persuasion to obtain the deed, because it is apparent from the 
witness that the deed was sent to Ralston by mail, inclosed in a let- 
ter from witness to Ralston, and the letter should be produced or 
accounted for before evidence of its contents is admissible.) 

I was not present in New York when the deed was signed. I 
met Mr. Ralston after the deed of April 19th, 1881, was executed, 
and he alluded to the deed. He was talking about the deed. He 
told me he had sent the deed and I told him I had got the deed, 

and hesaid it was all right. At the time Mr. Ralston told 
590 me that he had sent the deed and asked me if I had received 
it he was perfectly rational and sober. 

From the time that any of the deeds were signed neither Ralston 
nor his wife ever expressed to me the slightest dissatisfaction with 
any of the deeds. I have no recollection of ever having heard that 
either Ralston or his wife ever expressed the slightest dissatisfaction 
about the signing of the deeds, or either of them, up to the death of 
Ralston. I will not say positively, but I do not remember that at 
the time I was in Stamford, Cunn., that I made any comparative 
value of the property given to my children and that Ralston had 
left in my conversation with Ralston and his wife. What I mean 
by the property he had left was the property not embraced in the 
deed. At the time the deed of the 26th of August, 1880, was exe- 
cuted the property owned by Ralston and not embraced in the deed 
was worth about twenty thousand dollars more than the property 
conveyed by the deed. Mr. Ralston was as well acquainted with his 
property as I was. I never used any threats or persuasions to in- 
duce Mrs. Ralston to sign any of the deeds. I told them now that 
they were married I hoped they would get on pleasantly; that I saw 
no reason why they should not. The last time I saw Ralston I was 
at the house where Ralston and his wife were. Jimmy took me in 
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a room and was talking to me, and his wife came in the room where 
we were. She had a lot of hair in her hand and told me Jimmie 
had pulled her hair out. Jimmie’s face was a little bruised. I asked 

him what it was. Ida said Jimmie had pulled the hair out 
O91 she showed me. Jimmie said she was a damned liar, she had 

combed it out. He said that in her hearing. I told him I 
did not want any more such talk as that. He told her to go out 
of there. He said Ida made the bruise on his face. He said she 
sometimes treated him well and sometimes she did not. After they 
were married whenever I saw them I advised her to deal kindly 
with him and be patient with him. I never did, to my knowledge, 
do anything to bring about a separation or to cause Mrs. Ralston to 
beiieve I wanted them separated. Dr. Bozeman, Jimmy, and my- 
self were the executors of Mrs. Ralston’s will—I mean Mrs. Boze- 
man; I alone qualified. The bulk of her property was left to Dr. 
sozeman, her husband. Dr. Bozeman and the others interested per- 
mitted me to wind up and manage the estate. I manage Dr. Poze- 
man’s property now. (To the best of my recollection I was allowed 
five thousand dollars by the ordinary for turning over estate of Mrs. 
Bozeman to the legatees.) 

(The last sentence objected to on the ground that there is highest 
evidence of the commission allowed. The above objection made by 
complainant’s counsel.) 

The legatees under Mrs. Bozeman’s will were Dr. Bozeman, Jim- 
mie Ralston, Mrs. Smith, and, I think, Mrs. Lamar. Dr. Bozeman 
paid me two thousand dollars of the five thousand dollars com- 
mission allowed me. I never charged Jim Ralston anything or- 
collected any part of the commission from him. Jim Ralston 
frequently overdrew his account with Turpin & Ogden. Sometimes 

he had some money to his credit. Turpin & Ogden did not 
092 charge Ralston any more commissions for managing his 

property than others; charged him less than some; charged 
him and Dr. Bozeman the same. The property given to my chil- 
dren had a mortgage of five thousand dollars on it in favor of Maj. 
W. H. Ross. Ralston, during his life, paid twenty-five hundred dol- 
lars on the mortgage. He made this payment of his own accord. 
He said he would like to pay it all, but needed the money. Mrs. 
Laura R. Smith was the sister of Jas. A. Ralston, Sr., and the aunt 
of Jas. A. Ralston, Jr. Her claim against the property left by Mrs. 
Bozeman to Dr. Bozeman and Jas. Ralston, Jr., was that some of the 
property so left had belonged to her father, and Jas. Ralston, Sr., 
had never settled with.her for her interest in their father’s estate, 
he having been the administrator of David Ralston, the father of 
Mrs. Smith and Jas. A. Ralston, Sr. Mrs. Smith filed her bill in 
3ibb superior court, setting up her claim against Jas. A. Ralston 
and Dr. Bozeman. At the time of the filing of the bill Jas. A. Ral- 
ston was in New York. He authorized me to bring about a settle- 
ment amicably if I could; and, if not, to litigate in the court. Dr. 
Bozeman and myself, after an examination of the papers of Jas. A. 
Ralston, Sr., came to the conclusion it would be best to settle. I[ 
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also consulted Col. Henry J. Lamar as to what was best to be done, 
& he also advised a settlement. 


(Mr. Anderson, of counsel for complainant, objected to that portion 
of the testimony about the consultation with Lamar and his advice 
as being illegal, irrelevant, and hearsay.) 


Col. Lamar was a man of fine judgment, great business experience, 
and brother-in-law of Dr. Bozeman. 


393 (Objected to by Mr. Anderson, of counsel for complainant, 
on the ground that it is irrelevant and illegal.) 


Dr. Bozeman paid the same amount to bring about the settlement 
as Jas. A. Ralston did, except that Jas. A. Ralston, Jr., gave to Mrs. 
Smith a deed to two stores in Macon to take effect after his death, 
with the privilege to Ralston’s estate to redeem them within nine 
months after his death by paying ten thousand dollars. After Col. 
Lamar and Dr. Bozeman had advised the settlement I thought, after 
an examination, it would be best to settle it; Jimmie thought the 
same way and Ida Ralston, too. I went on to New York and sub- 
mitted the settlement to Jimmie and his wife in person. That part 
of the settlement as to whether the notes given were to bear interest 
was compromised by Ralston giving Mrs. Smith the deeds; was either 
submitted to Ralston by letter or in person. I went there twice 
about this matter. In representing Ralston in this matter I acted 
conscientiously and believed it was for the best interest of Ralston 
to make the settlement. Jas. A. Ralston signed the settlement. 
After Jas. A. Ralston made the deed to my children he deeded two 
stores 1n the city of Macon to his wife. I rented out the stores for 
Mrs. Ralston after Jas. A. made her the deed and paid her the rent 
for them. She accepted them after he made her the deed. Both 
Jimmie Ralston and his wife fully understood the contents of the 
deeds they signed. I think Jas. Ralston knew the value of the prop- 
erty he gave my children. I never thought of such a thing as 
watching over her until the papers were signed, as testified by her 

in her interrogatories. I have cautioned Jimmie and told 
394 him that unless he took care of his property somebody would 
havetotakecare ofhim. Imay have said I would have to do it, 

(The above was stated in answer to a question as to whether the 
statement of Mrs. Ralston in her testimony was true about the wit- 
ness having told Ralston frequently that if he did not take care of 
his money he would have to support him, &c.) 

[ never objected to Jimmie Ralston coming South on account of 
his health. 


By Mr. RurHEeRFoRD: 

Question. Is the following statement in Mrs. Ralston’s testimony 
true or not, to wit: “They would not give me a chance to see a 
lawyer; they were with me all the time until the first deed was 
signed ? 
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Answer. I never dreamed of suchathing. Mrs. Ralston expressed 
no desire or intimation that she would see 7 lawyer before signing 
the deed. When I got the letter referred to by Mrs. Ralston in her 
interrogatories, stating that Ralston wanted me to come on, settle 
up his business, although [ do not think the letter read that way, 
but that it asked me to come on if I had any business to settle with 
him, my idea was that as I was then busy renting out this prop- 
erty, and that I would hurry. up and as soon as | got through rent- 
ing I would goon. I had no idea that he was going to die that 
early. J wrote to his wife that if he got any worse to let me know. 
I think I wrote her this. 


(Complainant’s counsel objects to that portion of above testimony 
stating contents of letter.) 


' SATURDAY, May 23rd. 
Examination resumed : 
395 Complainant’s counsel objected to so much of the foregoing 


evidence of Geo. B. Turpin as relates to transactions with or 
statements by Jas. A. Ralston, $s who is dead, and also to so much 
as relates to the statements of A. Ralston, Sr.. and statements 
of Mrs. Bozeman, who are a ‘bath dead, and whose statements, 
moreover, are hearsay. 


Cross-examined by Mr. ANDERSON, of counsel for complainant: 


[ had the custody of the will of Jas. A. Ralston, Jr., made in 1874 
(the will testified about), from the time it was made to the present 
time. When Jas. A. Ralston, Jr., became of age he did not remove 
any of his papers or property, but arranged with the firm of Turpin 
& Ogden to manage his affairs for him. I don’t think he took any- 
thing off that had been in my hands. Iwas at that time a member 
of the firm of Turpin & Ogden, & have been ever since. The firm 

Turpin & Ogden continued uninterruptedly from that time to 
manage his property until the time of his death. The will of 1879 
was prepared by Mr. Proudtit in Macon, Georgia. I did not have 
it prepared, nor did I send iton. I don’t think I knew ecoptlatien 
about the preparation of the will of 1879 by Proudfit, and if I heard 
anything about it Ido not remember it. I wasin Macon at that 
time. The will was brought to me soon after its execution by Mr. 
Horne, my son-in-law. I kept this will from the time Horne 
brought it to me until Ralston’s death. I had the last will of Jas. 
A. Ralston prepared in Macon, Georgia, & sent on to him. While 
in New York Mr. Ralston gave me a memorandum of the 
will in the presence of Mrs. Ralston, and asked me to have 
it prepared. ‘They both talked it over. The last will was 

the will made in 1881, and which | demanded from 
396 Mrs. Ralston. This was the will which appointed T. L. Mas- 
senberg and me executors. I was paid for my services in 
representing Jas. A. Ralston, Sr., and B. A. Thornton, the admin- 
istrator of said Ralston’s estate, in the management of their property. 
{ also received my commission as the executor of the last will of 
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Mrs. Bozerman. I used to do repeated favors for Jas. A. Ralston, Sr., 
for which I received no pay; he thought a great deal of me and [ 
thought a great deal of him. I don’t know who told Jas. A. Ralston, 
Jr., about the informality in the deed of August 26th, 1881, from 
Ralston to myself asetrustee for my children; probabiy Proudfit 
told Ralston of the informality, as I would not have known of it my- 
self; or Proudfit probably told me and I told Ralston. I am pretty 
certain that Mr. Ogden was at Saratoga with me in August, 1580, 
when I received the first information that Ralston was married. I 
don’t remember whether Ogden and I left Saratoga together for 
Stamford. I don’t think we went direct from Saratoga to Stamford. 
| don’t remember whether Ogden and I went from Saratoga to New 
York together. We did go from New York to Stamford together. 
| don’t know positively, but Iam pretty certain—yes, I am satisfied— 
that Ogden knew I had the deed prepared before I left New York. 
My recollection is, I think that I told him I had the deed before we 
left New York—I mean the deed executed by Ralston and wife to 
me as trustee on the 26th day of August, 1880, and already referred 
to by me in my evidence. I don’t remember whether I proposed to 
Ogden to go with me to Stamford or not; I may have done it, or 
Ogden may have proposed to go with me. If I had not had any 
deed I would have gone to Stamford anyhow; I was going there 

anyhow, and I wanted to get the deed signed ; this was partly 
897 my object in going there. (This last sentence of the witness, 

commencing with the words “if I had not had any deed,” 
was in answer to the following question: “Was it not partly your 


object in going to Stamford to get that deed signed?”) When we 


first went to Stamford I went immediately to Jimmie’s house; Ogden, 
I think, went to the hotel. He may have first gone to’ Jimmie’s 
house and then to the hotel. No, I think Ogden first went to the 
hotel, and Jimmie sent for him next day. I don’t think Ogden was 
present when I read the deed over to Ralston and his wife. If my 
memory serves me right, I don’t think Jimmy or his wife were at 
home when I got there; they were out riding, or somewhere else. 
I staid at the house until they returned. I went there to stop. I 
don’t remember how long I had to wait for their return; not very 
long. When Ogden and Jimmie and his wife went off to Bridge- 
port, I may have told Mrs. Ralston I would stay there and take care 
of the house, but don’t remember doing this. I don’t know the dis- 
tance from Stamford to Bridgeport. I don’t know how long they 
were gone to Bridgeport. I think they returned from Bridgeport 
that evening; and, to the best of my recollection, Ogden went jto 
New York that same evening, and Kalston and wife and I went 
next morning. Ogden may have gone that evening or the next 
morning, but I know he did not go with us. My recollection is that 
Ogden and I got to Stamford in the afternoon, and I think it was 
next day they went to Bridgeport. I reckon Ralston paid his and 
his wife’s expenses in going from Stamford to New York. I may have 
done it. After returning from Stamford to New York I am pretty cer- 
tain I met Ogden, but how long afterwards I don’t know. My recol- 
lection is that I paid the fee of the Georgia commissioner for 
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098 witnessing the deed of the 26th of August, 1880. I don’t re- 

member whether I paid the fee for witnessing the deed of the 
the 28th of August, 1880, or not. I have forgotten “all about it. I 
may have paid the fee for the iast one or I may have paid for both. 
I don’t remember whether Ralston and wife remained in New York 
from the time the deed of the 26th of August, 1880, was executed 
until the deed of the 28th of August was executed or not. I may 


have written to Ralston that an informality existed in the deed of 


August 26th, 1880, and* asked him to return and execute the deed 
of August 23th, 1880. I don’t remember. At the time the deed of 
the 28th of August, 1880, was executed I remember that Ralston 
and wife failed to meet me at the office of the commissioner at the 
time appointed and apologized for being late. I don’t remember 
whether they said their detention was due to the delay of the train 
or not. ‘They may have said so. After the deed from Ralston and 
wife to me, as trustee, was prepared in Macon, Georgia, I sent it to 
Ralston, I think, enclosed in a letter te ling him of the inform ality 
of it—what Col. Bacon told me. (This was stated in answer to the 
following question of tinea eet counsel: “After the deed of 19th 
of April, 1881, was prepared in Macon, Georgia, by Col. Bacon did 
you not send it to Ralston to be signed in a letter from you?” 
Complainant’s counsel objected to that part of the witness’ answer 
which relates to the contents of the letter enquired about.) I think 
I have a copy of the letter I wrote. JI did not pay Capt. Bacon for 
preparing the deed of the 19th-of April,1881. I think Ralston died 
the 4th of July, 1883, and I think I last saw him in the summer of 

1882. I don’t remember how many times I saw Ralston be- 
o99 ~=tween the 19th of April, 1881, and his death. It may have 

been three times, for what I know, or it may have been more. 
I think Mrs. Smith was in Macon several months before the settle- 
ment between her and Ralston and Bozeman took place. The set- 
tlement made with Mrs. Smith of her suit against Ralston and 
Bozeman was that Ralston and Bozeman each paid her one thou- 
sand dollars cash and each gave her nine notes of one thousand 
dollars each, payable at different times and bearing no interest, 
with the privilege of discounting them at seven per cent. off; and 
Ralston, in addition, made her a deed to two stores in Macon, to take 
effect at his death, with the privilege to Ralston’s estate to redeem 
the stores, after death, by paying ten thousand dollars within nine 
months after that event. This agreement was 1n writing. 

(Counsel for respondent objected to the testimony of the witness 
in relation tu the settlement, it appearing that the settlement was in 
writing and is the best evidence of the contents.) 

(Counsel for respondent further withdraws all evidence brought 
out on direct examination of the witness in relation to the contents 
of the contract of settlement.) 

(To which counsel for complainant objects.) 


Mr. Ralston, when he lived in Macon, was not a frequent visitor 


‘at my house. He has been to my house, but very seldom. He vis- 


ited my family socially very seldom. If he ever called on my 
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daughter or any of the family it was very seldom. I can’t state how 
many times. He very rarely came to my house. When he came 
to my house he may have come there tosee me or he may have come 

there to see the family. He saw me at the office very often. 
400 Ihave seen him with my youngerchildren. lt have seen one 

of them riding with him. It may have been little Lizzie, 
who is dead. I have seen him with the children at the office and 
on the street. He thought a good deal of the children. Mrs. Smith 
was here some time before she filed ler bill; as much as three or 
four weeks before. 


GEO. B. TURPIN. 


Respondent introduced the following deeds: The deeds of Ralston 
& wife to Turpin, as trustee for his children, dated, respectively, 
Aug. 26th, 1880, Aug. 28th, 1880, and April 19th, 1881; also the 
wills of Jas. A. Ralston executed in 1874 and 1879, the originals of all 
of which are included with this testimony. Messrs. Lanier & Ander- 
son represented Mrs. Smith in the litigation brought by her against 
Jas. A. Ralston, Jr., and Dr. Bozeman. 


J. M. OGDEN testified for respondent: 

[ was in New York and J. A. Ralston there, too. He met me 
and asked me to come to his house and meet him. This occurred 
in August or September. I went there; there was no one present 
except Jda Blanchard, the present Mrs. Ralston, and himself. He 
got me at that time to take a memorandum of the various items 
which appear in the will dated 15th day of December, 1879. He 
then explained to me particular about [da’s name. In the will isa 
bequest of some small articles of furniture in a house leased to me 
by him, and in the contract of lease it was stipulated that the arti- 

cles were to remain in the house during the term of the lease, 
401 which was for five years. I asked him what was to be done 

with the articles and he said he would sell me the sideboard 
and leave me the other articles in his will. He gave me the mem- 
orandum and told me on my return to Macon to have the will drawn 
in accordance with and send it on to him. When I returned to 
Macon, I think, both Bacon & Rutherford were out of town, and I] 
cot Mr. Proudfit to draw it and send it on to him. I have not seen 
it since until this suit was commenced. I went with Mr. Turpin 
from New York to Stamford, Conn., in 1880. When we got to 
Stamford we got in a carriage and [| left Mr. Turpin at Jimmie’s 
house and | went to the hotel, the Hamilton House, I think it was. 
I had some near relatives stopping there—a nephew and his wife 
and children. I think I had been — the summer before and before 
thatsummer. When I left Turpin at Jimmie’s house I did not see 
him. I think he and his wife were both out. I did not get out of 
the carriage. I[ did not go to Jimmie’s house at all until he sent for 
me or came for me. I think Jimimie came for me himself in a ear- 
riage the next morning after we arrived there. Jimmie wanted me 
to go with him to have a deed signed conveying certain property in 
Macon to Mr. Turpin, as trustee for his children. He wanted me 


Pe 


7 
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to go to Bridgeport with him for this purpose, because he said there 
was no commissioner of deeds fur Georgia in Stamford. He had the 
information that it was necessary to go to Bridgeport to get the 
commissioner, for | had no information about it myself. I then 
went to Jimmie’s house and took dinner, and then Jimmie 
and his wife and myself went to Bridgeport. There we tried 

to find a commissioner of deeds to witness the paper and 
402 failedtodo so. We then returned toStamford and I returned 

to New York the same evening. Mr. Turpin did -not go to 
Bridgeport with us. I went to New York alone. Before leaving 
my recollection is I made an agreement to meet them at a certain 
office in New York the next morning. I met them at the commis- 
sioner’s office the next morning in New York. When I met them 


there all the business had been attended to. I went to the commis-- 


sioner’s office simply to meet Mr. Turpin, When I met Jimmie 
Ralston in Stamford and was requested by him to go with him to 
Bridgeport and when I again met him in New York he was per- 
fectly sober and rational. I never heard any entreaty or persuasion 
used to induce Jimmie Ralston or his wife to sign the deed. His 
going with me was perfectly voluntarily. [was not present when the 
deed was signed. | 


Cross-examined by Mr. ANDERSON: 


I was not present at Ralston’s house when Turpin produced the 
deed and read it to them and spoke to them about it.. I do not 
know what occurred between Ralston and wife and Turpin from the 
time I left Turpin at Ralston’s house until I went there the next 
morning. We returned from Bridgeport about three or four o’clock 
of the same day we went there; it was early enough for me to go to 
New York the same evening. 1 wasin Stamford about twenty-four 
hours, less the time he took me to go to Bridgeport. I met my 
nephew and his wife and children at the hotel at Stamford and spent 
the night with them. I was then a partner of Mr. Turpin’s, in busi- 
ness at Macon, Georgia, and have been from that time until now. 

I have been continuously in partnership with Turpin since 
403 about 1869. 
J. MONROE OGDEN. 


Respondent- further introduced in evidence the following papers, 
the originals of which are filed with this report: 

Deed, dated Jan. 30th, 1882, from Jas. A. Ralston to Ida Ralston. 
Copy of this deed accompanies report by agreement of counsel in- 
stead of original. 

2d. Appointment by A. L. Ralston of G. B. Turpin to collect rents 
Ralston estate. 

3d. Agreement entered into June 28th, 1881, between J. A. Ral- 
ston, Nathan Bozeman, Laura R. Smith, & children. 

Ath. Appointment of Turpin as special agent and attorney-in-fact 
by B. A. Thornton, administrator of Jas. A. Ralston. 


28—368 
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5th. Letters of dismission of Geo. B. Turpin as guardian of Jas. 
A. Ralston & as executor of Aurelia L. Bozeman. 
6th. All letters accompanying this report of evidence written 
by Jas. A. Ralston and Ida Ralston to Geo. B. Turpin and identified 
by me; also telegram from Grayhill to Turpin identified by me. 
Complainant introduced in evidence the original papers filed here- 
with, of which the following are a memorandum and _ identified 
by me. 
Ist. These letters written by Geo. B. Turpin to Jas. A. Ralston 
and one written by Geo. b. Turpin to Mrs. Ida Ralston; also a copy 
of copy letter written by Geo. B. Turpin to Jas. A. Ralston. 
404 2d. ‘Tiree aftidavits or pledges on part of Ralston to ab- 
stain from drinking. 
3d. Telegram from Geo. B. Turpin to Ida Ralston. 


The foregoing testimony reduced to writing before me, all the wit- 
nesses having been duly sworn before the examination & having 
signed the depositions in my presence. Counsel for both sides agree 
that the examiner should have until Tuesday, the 26th , 1885, 
in which to file the testimony in office. 


JOS. H. HALL, Examiner. 


Endorsement: In U.S. circuit court, western division, so. dist. of 
Ga. Ida Ralston vs. Geo. b. Turpin, trustee, e al. Testimony and 
report of examiner. Filed May 26th, 1885. L. M. Erwin, deputy 
clerk. 


Papers Offered in Evidence by Respondent Before Joseph H. Hall, Ex- 


amaner. 
Deed of August 26th, 1880. 


405 STATE OF ConNeEcTICUT, Fairfield County: 


This indenture, made this the twenty-sixth day of August, eighteen 
hundred and eighty, between James A. Ralston, of the county and 
State aforesaid, of the first part, and George B Turpin, as trustee for 
his children, William C. Turpin, Frank M. “‘Purpin, George R. Turpin, 
Lizzie Turpi in, and Walter H. Turpin, of the county of Bibb and 
State of Georgia, of the second part, witnesseth : 

That the said James A. Ralston, for and in consideration of the sum 
of five dollars cash in hand paid to him by the said George Bb. Tur- 
pin, trustee as aforesaid, at and before the signing and delivery of 
these presents, the receipt of which is hereby acknowledged, hath 
given, g1 ranted, bargained, sold, conveyed, and confirmed, and by 
these presents doth bargain, grant, sell, convey, and confirm, unto 
said Geo. b. Turpin, trustee as aforesaid, and his successors in said 
trust all of the following-described property, to wit: All those lots 
or parcels of land situate, lying, and being in the city of Macon, 
county of Bibb, and State of Georgia, and known as Ralston Hall, 
being at the corner of Cherry and Third streets,in said city, together 
with the stores and the lots adjoining* on which the same are situated, 
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and formerly known as numbers sixty-six (66), sixty-eight (68), and | 
seventy (70) Cherry street, the said lots adjoining the said Ralston 
Hall, and eg at the date of this indenture, are occupied by Wil- 
liam I’. Grace, J. M. W. Christian, and Felix Corput, the store adjoin- 

ing the said Felix Corput being now vacant and the stores 

406 under said Ralston Hall being now occupied by Johnson & 

Harris, the property hereby conveyed being all of the prop- 
erty on Cherry street, beginning at and including the store-house oc- 
cupied by said William F. Grace and running on Cherry street to | 
the corner where said street intersects with Third street, thence i 
along said Third street to the first store adjoining said Ralston Hall, 
which said store on Third street is not included in this conveyance. 

The property hereby conveyed is sold with the condition and un- 
derstanding that, so long as the said James A. Ralston, party of the 
first part, shall live, he is to receive annually all of the rents, issues, 
and profits of said described property, less such expenses as may be 
incurred in the collection of the same, and such sums as may be paid 
for repairs, taxes, and insurance; and so soon as the said James A. 
Ralston shall die, then the aforesaid property, absolutely and in fee 
simple —, to said George B Turpin, trustee as aforesaid, and his suc- 
cessors. ‘This deed is also made subject to a mortgage, made by said 
James A. Ralston to William H. Ross, for five thousand dollars on 
store occupied by W. F. Grace. 

To have and to hold said bargained property, with its rights, mem- 
bers, and appurtenances appertaining and belonging, to the only 
proper use, benefit, and behoof of him, the said George B. Turpin, 
trustee as aforesaid, his successors, forever in fee simple. 

And the said James A. Ralston the said described vroperty unto 
the said George B. Turpin, trustee as aforesaid, his successors, he will 

warrant and forever defend against the claim of himself and | 
407  ~against the claims of all other persons whatsoever. 
In testimony whereof the said James A. Ralston hath here- 
unto set his hand and affixed his seal the day and year first above 
written. 


ABR WS EIR TTE tapers ct. 009 


JAS. A. RALSTON. [sea] 


Signed, sealed, and delivered in presence of— 
CHAS. EDGAR MILLS. | 
WILLIAM D. WARD. 


*2d page, word “ adjoining” interlined before execution. 


STATE OF NEw YORK, \ 
City and County of New York, § 

Be it remembered that on this 26th day of August, A. D. 1880 
before me, Charles Edgar Mills, a com missioner of the State of Georgia 
in New Y ork, residing i in the city of New York, person: ally appe ared 
James A. Ralston, to me personally known to be the individual 
named in and who executed the foregoing instrument, who acknowl- 
edged that he executed the same for the purposes therein named and 
mentioned. 


> SS 
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In witness whereof I have hereunto set my hand and affixed my 
official seal this 26th day of August, A. D. 1880. 
[SEAL. | CH ARLES EDGAR MILLS, 
Comnvissioner for Georgia in New York, 
117 Broadway, N. Y. City. 


STATE OF CONNECTICUT, fairfield County : 


408 Know all men by these presents that I, Ida Ralston, wife 
of James A. Ralston, of said State and county, doth, in con- 
sideration of the sum of five dollars cash in hand paid to me by 
George B. Turpin, trustee, ratify and confirm and doth freely and 
voluntarily give my consent to the execution of the aforementioned 
deed, of date August 26th, 1880, from said James A. Ralston to said 
George Bb. Turpin, trustee for his children, expressed in said deed. 
In testimony whereof I have hereunto set my hand and seal this 

the 26th day of August, 1880. 

IDA RALSTON. 


[ SEAL. | 


Signed, sealed, and delivered in presence of— 
CHAS. EDGAR MILLS 
WILLIAM D. WARD. 


STATE OF New YorK, ee 
City and County of New York, { °°’ 

Be it remembered that on this 26th day of August, A. D. 1880, 
before me, Charles Edgar Mills, a commissioner of the State of 
Georgia in New York, residing in the city of New York, ssieeaise 
appeared Ida Ralston, the wife of James A. Ralston, to me person- 
ally known to be the individual named in and who executed the 
same for the purposes therein named and mentioned. 

And the said Ida Ralston, being duly examined by me separately 
and apart from her said husband, did declare that she did { freely and 
voluntarily and without any compulsion from her husband sign, 

seal, and deliver the said instrument for the purposes 
409 therein mentioned with intention thereby to renounce, give 

up, and forever quitclaim all her right of dower and _ thirds 
and all her other interest of, in, and to the lands and tenements 
therein mentioned and conveyed. 

In witness whereof I have hereunto set my hand and affixed my 
official seal this 26th day of August, A. D. 1880. 

[ SEAL. | CHARLES EDGAR MILLS, 
Commissioner for Georgia in New York, 


117 Broadway, N. Y. City. 
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GEORGIA, Bibb County : 
Sup’r Court. 
CLERK’s OFFICE. 
Left for rec ord May 21, ’85, and recorded in Book “Kk K,” on 


folios 482, 483, and 484, this May 21st, 1885. 
J. W. BLOUNT, D. Clerk. 


Endorsement: In U.S. cireuit court, western division, southern 
dist. of Ga. Ida Ralston vs. Geo. b. Turpin, trustee ef a/. Deed 
from Jas. A. Ralston to Geo. B. Turpin, trustee. Filed July 6th, 
1885. L. M. Erwin, dep. clerk. 


Deed of August 28th, 1880. 


STaTE OF New York, County of New York: 


410 > This indenture, made the twenty-eighth day of August, 

in the year one thousand eight hundred and-eighty, between 
James A. Ralston, of the county of Fairfield and State of Connecti- 
cut, of the first part, and George b. Turpin, trustee for his children, 
William C. Turpin, Frank M. Turpin, George R. paar Lizzie ‘Tur- 
pin, and Walter H. Turpin, of the county of Bibb, State of Georgia, 
of the second part, witnesseth: That the said party of the first part, 
for and in consideration of the sum of five dollars (and other valu- 
able considerations), lawful money of the United States, to him in 
hand paid by the said party of the second part at or before the en- 
sealing and delivery of these presents, the receipt whereof is hereby 
acknowledged, and the said party of the second part, his successors, 
executors, and administt ‘ators, forever released and discharged from 
the same, by these presents hath granted, bargained, sold, aliened, 
remised, released, conveyed, and confirmed, and by these presents 
doth grant, bargain, sell, alien, remise, release, convey, and confirm, 
unto the said party of the second part and to his successors and as- 
signs forever all of those lots or parcels of land situate, lying, and 
being in the city of Macon, county of Bibb, and State of Georgia, 
and known as the Ralston Hall Theatre building, situated at the 
corner of Third and Cherry streets, in said city, together with the 
lots on Cherry street, and numbered as follows: No. eighty-two (82), 
occupied by Johnson & Harris; No. eighty-six (86), occupied by 
Felix Corput; No. eighty-eight (88), occupied by J. M. W. Christ- 

ian; No. ninety (90), occupied by William F. Grace, and 
411 No. eighty-four (84), being now vacant, the said property 

here by conveyed being all the property on said Cherry street, 
beginning at and including the lot on which the store now occupied 
by said William F. Grace is located and running on Cherry street 
to the corner where said street intersects with Third street, thence 
along said Third street to the first store adjoining said Ralston Hall, 
on 3d street. The property hereby conveyed is sold with the.condi- 
tion that, so long as the said James A. Ralston shall live, he is to 
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receive the annual rents, issues, and profits of said property, less such 
expenses as may be incurred in the collection of the same, and 
amounts that shall be paid for taxes, repairs, and insurance; and so 
soon as the said James A. Ralston shall die, then the said property 
shall vest absolutely and in fee simple in said George B. Turpin, 
trustee aforesaid, and his successors, together with all and singular 
the tenements, hereditaments, and appurtenances thereunto belong- 
ing or in anywise appertaining, and the reversion and reversions, 
remainder and remainders, rents, issues, and profits thereof; and 
also all the estate, right, title, interest in said property, possession, 
claim, and demand whatsoever, as well in law as in equity, of the 
said party of the first part of, in, and to the same and every part 
and parcel thereof, with the appurtenances; to have and to hold the 
above granted, bargained, and described premises, with the appurte- 
nances, unto the said party of the second part, his successors and as- 
signs, to their own proper use, benefit, and behoof forever. 
412 ‘This deed, so far as the property now occupied by William F. 
Grace is concerned, is subject to a mortgage, made by James 

A. Ralston to William H. Ross, for five thousand dollars. 
And the said James A. Ralston, for his heirs, executors, and ad- 
ministrators, doth covenant, grant, and agree to and with the said 
party of the second part, his successors and assigns, that the said 


James A. Ralston is, at the time of the sealing and delivery of these 


presents, 7s lawfully seized in his own name and right of a good, 
absolute, and indefeasible estate of inheritance in fee simple of and 
in all and singular the above granted and described premises, with 
the appurtenances thereto appertaining and belonging, and has 
good right, full power, and lawful authority to grant, bargain, sell, 
und convey the same in manner aforesaid; and that the said party 
of the second part, his successors and assigns, shall and may at all 
times hereafter peaceably and quietly have, hold, use, occupy, pos- 
sess, and enjoy the above-granted premises and every part and par- 
cel thereof, with the appurtenances, without any let, suit, trouble, 
molestation, eviction, or disturbance of the said party of the first part, 
his heirs or assigns, or of any other person or persons lawfully claim- 
ing or toclaim the same; and that the same now are free, clear, 
discharged, and unincumbered of and from all former and other 
erants, titles, charges, estates, judgments, taxes, assessments, and in- 
cumbrances of what nature or kind soever, except as hereinbefore 

expressed. 
413 And also that the said party of the first part, and for his 

heirs and all and every person or persons whomsoever law- 
fully or equitably deriving any estate, right, title, or interest of, in, or 
to the hereinbefore-granted premises by, from, under, or in trust 
for them, shall and will at any time or times hereafter, upon the 
reasonable request and at the proper costs and charges in the law 
of the said party of the second part, his successors and assigns, make, 
do, and execute, or cause to be made, done, or executed, all and every 
such further and other lawful and reasonable acts, conveyances, and 
assurances in the law for the better and more effectually vesting 
and confirming the premises hereby granted or so intended to be in 
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and to the said party of the second part, his successors and assigns, 
forever, as by the said party of the second part, his suecessors or as- 
signs, or their counsel learned in the law shall be reasonably advised 
or required; and the said James A. Ralston, for himself and his 
heirs, the above described and hereby granted and released prem- 
ises and every pait and parcel thereof, with the appurtenances, unto 
the said party of the second part, his successors and assigns, against 
the said party of the first ‘part and his heirs and against all and 
every person and persons whomsoever lawfully claiming or to claim 
+ the same, shall and will warrant and by these presents forever de- 
fend. 
In witness whereof the said party of the first part has hereunto 
set his hand and seal the day and year first above written. 


414 JAS. A. RALSTON. [1 s.] 


Signed, sealed, and delivered in the presence of— 
A. PROUDFIT. 
CHAS. EDGAR MILLS. 


All erasures and interlineations made before signing and sealing. 
CHAS. EDGAR MILLS. 
A. PROUDEFiT. 
STATE OF NEw YORK, | ae 
City and County of New York, { sae 
“? Be it remembered that on this 28th day of August, A. D. 1880, be- 
fore me, Charles Edgar Mills, a commissioner of the State of Georgia 
in New York, presiding in the city of New York, personally appeared 
James A. Ralston, to me personally known to be the individual 
named in and who executed the foregoing instrument, who ac- 
knowledged that he had executed the same for the purposes therein 
named and mentioned. 
In witness whereof I have hereunto set my hand and affixed my 
official seal this 28th day of August, A. D. 1880. 
[ SEAL. | CHARLES EDGAR MILLIS, 
Commissioner for Georgia in New York, 
117 Broadway, N. ¥. City. 


GEORGIA, Bibb County : 
Superior Court. 
CLERK’S OFFICE. 
Filed for record Sept.*15th, 1880, and recorded Sept. 18, 1880, in 
Book “ B B,” folios 662, ’9. 
A. B. ROSS, Clerk. 


; Exemplification. 


415 Srate or New York, County of New York: 


Know all men by these presents that I, [da Ralston, wife of James 
A. Ralston, doth, in consideration of the sum of five dollars cash in 
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hand paid to me by George B. Turpin, trustee, mentioned in a deed 
this day made tohim by my husband, James A. Ralston, doth ratify 
and confirm and doth freely and voluntarily give my consent to the 
conveyance of the property mentioned in said deed. 

In testimony of which I have hereto set my hand and seal this 
the 28th day of August, 1880. 
IDA RALSTON. [t.s.] 
Signed, sealed, and delivered in the presence of us— 

A. PROUDFIT. 


STATE OF New YORK, ) ‘ 
. e > 4 Ss ba 
City and County of New York, § 


Be it remembered that on this 28th day of August, A. D. 1880, be- 
fore me, Charles Edgar Mills, a commissioner of the State of Georgia 
in New York, residing in New York city, personally appeared Ida 
Ralston, the wife of James A. Ralston, to me personally known to be 
the individual named in and who executed the foregoing instru- 
ment, who acknowledged that she exec-ted the same for the purposes 
therein named and described; and the said Ida Ralston, being duly 

examined by me separately and apart from her said husband, 
416 did declare that she did, freely and voluntarily and without 

any compulsion from her said husband, sign, seal, and deliver 
the said instrument for the purposes therein mentioned, with inten- 
tion thereby to renounce, give up, and forever quitclaim all her 
right of dower and thirds and all her other interest of, in, and to 
the lands and tenements therein mentioned and conveyed. 

In witness whereof I have hereunto set my hand and affixed my 
official seal this 28th day of August, A. D. 1880. 

| SEAL. | CHARLES EDGAR MILLS, 
Commissioner for Georgia in New York, 
117 Broadway, N. Y. City. 
GrorGiIA, Bibb County: 
Sup’r Court. 
CLERK’Ss OFFICE. 

Filed for record Sept. 13th, 1880, and recorded Sept. 15th, 1880, 
in Book “ B B,” folio 664. 

A. B. ROSS, Clerk. 

Endorsement: U. S. circuit court, western division, so. dist. of 
Georgia. Ida Ralston vs. Geo. B. Turpin, trustee, cal. Deed. Filed 
in U. S. cireuit court this July 6th, 1885. L. M. Erwin, deputy 
clerk. 
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Deed of April 19th, 1881. 
417 Srate oF New York, County of New York: 


This indenture, made the 19th day of April, eighteen hundred 
and eighty-one, between Jas. A. Ralston, of the county of Fairfield 
and State of Connecticut, of the first part, and George B. Turpin, 
trustee, of the county of Bibb and State of Georgia, of the second 
part, witnesseth : 

‘That the said Jas. A. Ralston, for and in consideration of the love 
and affection which he bears to the said George b. Turpin and to 
his children hereinafter mentioned, as well asin consideration of the 
valuable aid and assistance which he has received from the said 
George B. Turpin during a long series of years in his personal and 
business aff; airs, as well as in consider: ation of the sum of five dol- 
Jars in hand paid by the said George b. Turpin at and before the 
ensealing and delivery of these presents, the receipt whereof is hereby 
acknowledged, hath granted, bargained, sold, and conveyed, and 
doth by these presents grant, bargain, sell, and convey, unto the said 
George bL. Turpin, trustee,.and to his successors In said trust and to 
his assigns, duly authorized, all those lots or parcels of land situate, 
lying, and being in the city of Macon, county of Bibb and State of 
Georgia, being parts of lots (7) seven and (5) eight, in square (359) 
thirty-nine, of said city of Macon, and fronting on Cherry and Third 
streets, and bounded as follows: Beginning at a point on Cherry 
street (133) one hundred and thirty-three feet from the corner of 
Cherry and Third streets (said point being the dividing line be- 
tween said conveyed property and the property now owned and 

occupied by E. Witkows ski), a line running southeasterly 
418 along the line of said property and Cherry street (133) one 

hundred and thirty-three feet to the corner of Cherry and 
Third streets; thence in a southwesterly direction along the line of 
said premises and Third street to a — on said line (96) ninety-six 
feet from the corner of Cherry and Third streets; thence in a north- 
westerly direction to a point (109) one hundred and nine feet and 
(6) six inches from Third street and (96) ninety-six feet from Cherry 
street ; yop southwesterly to a point (109) one hundred and nine 
feet and (6) six inches from Third street and (112) one hundred and 
twelve feet from Cherry street; thence northwesterly (25) twenty- 
three feet and (6) six inches to a point on said dividing line between 
the said conveyed premises and the said premises of ‘E. Witkowski 
(112) one hundred and twelve feet from the original starting point; 
thence along said dividing line northeasterly (112) one hundred and 
twelve feet to the original starting point. That portion of the prop- 
erty hereby conveyed which adjoins the property of the said E. Wit- 
kowski, fronting on Cherry street (23) twenty-three feet and (6) six 
inches and running back (112) one hundred and twelve feet, is sub- 
6 to a mortgage “made by James A. Ralston to Wm. H. Ross for 
(5,000) five thousand dollars. 

To have and to hold the said bargained and described premises, 
together with all and singular the buildings, tenements, heredita- 


29—368 


Po RTI ie le brs lappa tr dampcbe A arcs 


226 IDA RALSTON VS. GEORGE B. TURPIN, &¢., ET AL. 


ments, and appurtenances belonging or in anywise appertaining, 
unto the said George B. Turpin, his successors and lawful assigns, in 
fee simple. 

In trust, nevertheless, for the sole and separate use, benefit, and 

enjoyment of the following-named children of the said George 
419 8B. Turpin, viz: William C. Turpin, Frank M. Turpin, George 

R. Turpin, and Walter H. Turpin, without liability for the 
contracts, undertakings, or defaults of the said George b. Turpin or 
of any other person whomsoever: 

Provided, nevertheless, That so long as thesaid James A. Ralston 
shall live he shall, bv himself or through his duly authorized agents, 
retain possession of said property and shall receive and enjoy the 
annual rents, issues, and profits of the same, less such expenses as 
may be incurred in the collection of the same and less the amounts 
that shall be paid for taxes, insurance, and repairs on said property, 
the meaning and intent of this deed of conveyance being that there 
is hereby conveyed to the said George b. Turpin, trustee as aforesaid, 
full and perfect title in fee simple to said property at this present 
date, but the possession of the said George B. Turpin, trustee, and 
of his said cestur que trusts 1s postponed, as well as the right to the 
income from the same, until the death of the said James:A. Ralston. 

And the said James A. Ralston, for himself, his heirs, executors, 
and administrators, the above described and conveyed premises and 
every part and parcel thereof, with all the appurtenances thereunto 
belonging, unto the said George Bb. Turpin, trustee, his successors 
and assigns, against the said James A. Ralston, his heirs, executors, 
and administrators, and against the claim of all and every person 
or persons whomsoever, shall and will warrant and forever defend 
by virtue of these presents. 

[In witness whereof the said James A. Ralston hath hereunto set 
his hand and affixed his seal the day and year first above 

written. 
420 JAS. A. RALSTON. [1 s.] 

Signed, sealed, and delivered in the presence of Horace E. Jones 
and William H. Clarkson, as witness my hand and official seal this 
19th day of April, 1881, as witness my hand and official seal. 

WILLIAM H. CLARKSON, 


Commissioner for Georgia in New York. 


STATE OF New YORK, \ P 
City and County of New York, | 


> @ 


Be it remembered that on this 19th day of April, A. D. 1881, be- 
fore me, William H. Clarkson, a commissioner of the State of Georgia 
in New York, residing in the city of New York, personally appeared 
James A. Ralston, to me personally known to be the individual 
named in and who executed the foregoing instrument, who acknowl- 
edged that he executed the same for the purposes therein named 
and mentioned. 


: 
: 
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In witness whereof I have hereunto set my hand and affixed my 
official seal this 1Uth day of April, A. D. 1881. 
[SEAL. | WILLIAM H. CLARKSON, 
Commissioner for Georgia in New York, 
| 117 Broadway, N. Y. City. 


; ‘421 Srare or New York, County of New York: 


Know all men by these presents that I, Ida Ralston, wife of James 
A. Ralston, do,in consideration of five dollars cash in hand paid me 
by George B. Turpin, trustee, as well as in consideration of of the 
premises recited in a deed of conveyance this day made by the said 
Jas. A. Ralston to the said George b. Turpin, trustee, to certain por- 
tions of lots (7) seven and (8) eight, in square (39) thirty-nine, in the 
city of Macon, county of Bibb and State of Georgia, do hereby ratify 
and confirm the said deed of conveyance and do hereby join in the 
execution of the same, hereby renouncing and conveying to the said 
trustee, for the said uses, all my right of dower and other right, title, 
or interest in and to said property. 

In testimony whereof I have hereunto set my hand and affixed 
my seal this nineteenth day of April, eighteen hundred and eighty- 
one. 


IDA RALSTON. [1 s.] 


Signed, sealed, and delivered in presence of Horace I. Jones and 
. William H. Clarkson, as witness my hand and official seal this 19th 
day of April, 1881, as witness my hand_and official seal. 
[SEAL. ] | WILLIAM H. CLARKSON, 
. Commissioner for Georgia in.New York. 
422 STATE OF New YORK, =) 
City and County of New York, {°° 


Be it remembered that on this 19th day of April, A. D. 1881, be- 
fore me, William H. Clarkson, a commissioner of the State of Geor- 
gia in New York, residing in the city of New York, personally ap- 
peared Ida Ralston, tome personally known to be the individual named 
in and who executed the foregoing instrument, who acknowledged 
that she executed the same for the purposes therein named and men- 
tioned ; and the said Ida Ralston, being duly examined by me sepe- 
rately and apart from her said husband, did declare that she did 
freely and voluntarily and without any compulsion from her hus- 

aa ' band sign, seal, and deliver the said instrument for the purposes 
therein mentioned with intention thereby to renounce, give up, and 
forever quitelaim all her right of dower and thirds and all her other 
interest of, in, and to the lands and tenements therein mentioned 
- and conveyed. 

In witness whereof I have hereunto set my hand and affixed my 
official seal this 19th day of April, A. D. 1851. 

[SEAL. | WILLIAM H. CLARKSON, 
Commissioner for Georgia in New York, 
117 Broadway, N. Y. City. 


mete Saat in Rinna AP sti ns cee 


228 IDA RALSTON VS. GEORGE B. TURPIN, &¢., ET AL. 


fod jue 


GrorGIA, Bibb County: 
Sup’r Court. 
CLERK’S OFFICE. 
ns ® Youd OD ° | ~ ? 
Left for record April 25th, 1881, and recorded in Book “ E &,’ 


folios 94, 95, 96, and 97, April 25th, 1881. 
: J. W. BLOUNT, D. Clerk. 


423 Endorsement: U.S. circuit court, western division, south- 

ern district of Georgia. Ida Ralston vs. George b. Turpin, 
urustee, et al. Filed in U.S. circuit court this 6th day of July, 1885. 
L. M. Erwin, dep. clerk. 


Will of May 11th, 1874. 


In the name of God, amen. I, James A. Ralston, of the county of 
Bibb and State of Georgia, being in good bodily health and of sound 
and disposing mind and memory, and being desirous to settle inv 
worldly affairs while in said state of mind and body, I have the 
strength and discrimination so to do, do make, ordain, and publish 
this my last will and testament, hereby revoking and annulling all 
wills by me at any time heretofore made. 

Item 1. I direct that my body be properly buried, and that a 
monument suitable to my condition and circumstances in life be 
erected over the same, and I request that my friend, George B. Tur- 
pin, and his ehildren after him will see to it that my monument 
and grave shall always during their lives be suitably kept and cared 
for. 

Item 2d. My just and lawful debts contracted since my majority 
I direct shall be paid as soon as practicable after my death by my 
hereinafter-named executors. 

Item 3d. The entire balance and remaining portion of my 

424 property I will and desire shall be divided into two equal por- 
tions, which [I will and bequeath for the trusts and uses here- 
inafter specified. In making such division I desire that my prop- 
erty shall be divided in kind and that none of it be sold, except 
such part of the same as it may be necessary to sell for the purpose 
of equalizing said said division. ‘The one equal part I give and be- 
queath and devise to George B. Turpin, of said county of Bibb, to 
be held by him in trust for the sole benefit and use of my aunt, Mrs. 
Laura R.Smith, and her children, James R.Smith, Annie L. Smith, 
Daisy Smith, and Charles Smith, during the natural life of the said 
Mrs. Laura R. Smith and after death for the joint and sole use and 
benefit of the said James R. Smith, Annie L. Smith, Daisy Smith, 
and Charles Smith during the life of him or her who shall longest 
survive, and upon the death of the last survivor said trust shall 
cease and said property shall vest in the heirs-at-law of Mrs. Laura 
R. Smith; but during the continuance of said trust, as either the said 
James R. Smith, Annie L. Smith, Daisy Smith, or Charles Smith 
shall die, his or her heirs-at-law shall be substituted in said use and 
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enjoyment of said trust in his or her stead. The other equal part 
of my property herein provided for I give and bequeath and devise 
to George B. Turpin, of said county of Bibb, to be held by him in 
trust for the sole benefit and use of the said George B. ‘Turpin and 
his children, born and to be born, for and during the natural life of 
the said George B. Turpin, and at his death said trust to cease and 
the said property vest in the children of the said George b. Turpin 
who shall be in life at the time of his death, the descendants of any 
such children not then in life to share in such division 
425 per stirpes, it being the intention and design of this my will 
that in all the divisions provided for in each of said trusts 

(the one for the benefit of Mrs. Laura R. Smith and e r children as 
well as the one for the benefit of George b. Turpin and his ¢ hildren ) 
the descendants and heirs of children shall take per stirpe s, and it 
being y the farthe 1 inte nt and design of this my will that di IriIng ‘the 
continu: ince of each of said trusts there shall be no division or sale 
of the property embraced in said trust, and that said property shall 
not be liable for the contracts, debts, or defaults of anv of said cestur 
que trusts or of any other person whomsoever. 

Item 4th. I hereby constitute and appoint George B. Turpin and 
J. Monroe Ogden my executors of this my last will and testament. 

In witness whereof I, the said James A. Ralston, to this my will 
and testament, the same being my last and consisting of the forego- 
ing three pages, have, in the presence of the subscribing witnesses, 
set my hand and seal this (11) eleventh day of May (1874), eighteen 
hundred and seventy-four, the name Smith on the second page, be- 
tween the sixteenth and seventeenth lines of the same, having been 
interlined before the said signing, sealing, and publishing of the 
same. 


JAS. A. RALSTON. [r. 8] 


Signed, sealed, published, and declared at the city of Macon, 
Georgia, by the above-named James A. Ralston as his last will and 
testament in the presence of us, who, at his request, each in the 

presence of said testator and in the presence of each of the 
426 other, have subscribed our names as witnesses hereto this (11) 
eleventh day of May (1874), eighteen hundred and seventy- 
four. 
J. MONROE OGDEN. 
JAMES T. NISBET. 
A. O. BACON. 
: ALECK BLOCK. 


Filed in U.S. ecireuit court, western division, southern dist. of Ga., 


July 6th, 1885. 
L. M. ERWIN, Dep. Clerk. 
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Will of December 15th, 1879. 


STATE OF NEw York, City and County of New York: 


I, James A. Ralston, being of sound, disposing mind and memory, 
and being fully aware of the uncertainty of life, and desiring to dis- 
pose of all the property of which I may die seized and possessed, 
doth make, publish, and declare the following as my last will and 
testament, hereby revoking and annulling all other wills heretofore 
made by me. 

[tem Ist. First, I desire that all of my just debts be paid. 

Item 2d. Second, I desire that my body be buried in a suitable 

and Christian-like manner in Rose Hill cemetery, Macon, Ga., 
427 and that a marble monument, not to exceed in cost the sam 

of one thousand dollars ($1,000), shail be erected on the spot 
where marks the place of my last repose in the family burying 
ground. | 

Item 3d. Third, I give and bequeath unto Geo. B. Turpin, of the 
city of Macon, Bibb county, Georgia, in trust for his children, Wm. 
C. Turpin, Frank M. Turpin, George R. Turpin, Lizzie Turpin, and 
Walter H. Turpin, all of the following-deseribed property, to wit: 
The entire building known | as Ralston Hall, situated at the corner 
of Cherry and Third streets, Macon, Ga., together with the stores 
which adjoins the said thdatte building and known as numbers 
sixty-six (66), sixty-eight (68), and seventy (70), subject only to such 
liens and incumbrances as may be created thereon during my life- 
time. 

Item 4th. Fourth, I give and bequeath unto Ida Blancherd, by 
which name she is now known and whose original name was Sarah 
or Sally J. Harten, formerly of Philadelphia, Pa., all of the follow- 
ing-described property, to wit: The four(4) stores fronting on Third 
street, Macon, Georgia, beginning at and including the first store 
adjoining S: id theatre building, said four stores being numbered, re- 
spectively,as follows: Number fifty-three (53), number fifty-five (55), 
number- fifty-nine and sixty-one Third street, No. fifty-seven (57) 
being the entrance to the theatre on 3d St., and is also included. I 

also give to said Ida all of my wat-hes and jewelry of every 
428 description and of which I may die seized and possessed of. 
Item 5th. Fifth, I give and bequeath unto my aunt, Mrs. 
Laura R. Smith, for and during the term of her natural life and at 
her death to her children, James R. Smith, Annie Smith, Daisy 
Smith, and Charles Smith, in fee simple all of my undivided one- 
half interest in the premises known as the Ralston mansion house, 
situated in said city of Macon, Georgia. 

Item 6th. Sixth, I egrets bequeath unto my grandmother, Mrs. 
Mary Ann Lamar, all of the family pictures of which I die seized 
and possessed for and hacia her natural life and at her death to 
my friend, Geo. b. Turpin, of re Ga., having enjoyed his friend- 
ship for a long course of years. I feel that they will be safe and kept 
intact in his hands. 
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Item 7th. Seventh, I give and bequeath unto my friend, J. Monroe 
Ogden, of the city of Macon, Ga., all of the household furniture of 
every description whatever* now owned by me and at present in the 
Ralston mansion house, in the city of Macon, State of Georgia. 

Item 8th. Eighth, I hereby constitute and appoint as executors of 
this my last will and testament mv friends, J. Monroe Ogden and 
Thomas L. Massenburg, of Macon, Ga., and I desire that the neces- 
sity of making an inventory and returns to the courts where this 

will is to be operate shall be dispensed with. 
429 This the 15th day of December, 1879. 
JAS. A. RALSTON. 


STATE, CouNTY, AND City or New YORK: 


Signed, sealed, declared, and published by James A. Ralston as 
his last will and testament in the presence of us, the undersigned, 
who subscribed our names hereto in the presence of said testator at 
his special instance and request and in the presence of each other 
this the 15th day of December, 1879, *the words “ and of which I 
may die seized and possessed ” being first stricken out in item 7th of 
said will and the words “now ownea by me and at present in the 
Ralston mansion house, 1n the city of Macon, State of Georgia,” in- 
terlined in the place and stead of the said words stricken out before 
execution. 

H. HORNE, Macon, Ga. 
HORACE KE. JONES, 
7Ta6 broadway, i 
JAS. EDW’D GRAHILL, 
Atty-at-Law, 517 Broadway, N. Y. 

Miled in U.S. cireuit court July 6th, 1835. 

L. M. ERWIN, 
Dep. Clerk. 


Copy of Deed of January 30th, 1882. 
STATE OF NEw York, Wew York County : 


430 This indenture, made the 30th day of January, in the vear 

of our Lord one thousand eight hundred and eighty-two, be- 
tween Jas. A. Ralston, of the State and the county of New York, 
of the one part, and Ida Ralston, his wife, of the State and the county 
of New York, of the other part, witnesseth: That the said James A. 
Ralston, for and in consideration of the transfer of the contingent in- 
terest in Ralston house hereinafter mentioned, and in further con- 
sideration of ten thousand dollars in hand paid at.and before the 
sealing and delivery of these presents, the receipt whereof is hereby 
acknowledged, has granted, bargained, sold, aliened, conveyed, and 
confirmed, and by these presents do- grant, bargain, sell, alien, con- 
vey, and confirm, unto the said Ida Ralston, heirs and assigns, all 
those tracts or parcels of land situate, lying, and being in the city of 
Macon, county of Bibb, State of Georgia, and being part of lot #8, 
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in square 39, in the city of Macon, to wit: The second store and the 
land on which it is situated, ry the north of the alle 2y running along 
the southern boundary of said lot (8) eignt, fronting twenty two (2 2) 
feet on Third street and running back the same width one hundred 
feet and nine inches, it being the store now occupied by A. B. Far- 
quhar & Co., and also the third store on the north of said alley and 
the land on which the same is situated, adjoining the store-house and 
lot already described, fronting on Third street 27 feet and running 
back the same width one hundred feet and nine inches, it being the 
store now occupied by P. Fitzgerald. This converance, in sc far as 

it concerns the said a occupied by P. Fitzgerald and the 
431 land on which the same is situated, is made in accordance 

with the agreement of the said Jas. A. Ralston and Ida Ral- 
ston and of the decree in Bibb superior court, State of Georgia, trans- 
ferring to said store and to said lot the contingent interest of the 
wife or child or children of the said Jas. A. Ralston in the residence 
lot in the city of Macon, commonly known as the Ralston lot, which, 
by authority of said decree and consent of all parties, has been sold 
to J. M. Johnston : 

To have and to hold the said bargained premises, with all and 
singular the rights, members, and appurtenances thereunto apper- 
taining, to the only proper use, benefit, and behoof of her, the said 
Ida Ralston, her heirs, executors. administrators, and assigns, in fee 
simple; and the said James A. Ralston the said bargained premises 
unto the said Ida Ralston, heirs, executors, administrators, and 
assigns, against the said James A. Ralston, his heirs, executors, and 
administrators, and against all and every other person or persons 
will warrant and forever defend by virtue of these presents. 

In witness whereof the said James A. Ralston has hereunto set his 
hand, affixed his seal, and delivered these presents the day and year 


first above written. 
JAS. A. RALSTON. 


Signed, sealed, and delivered in presence of us— 
JNO. M. DOBBS. 
CHARLES NETTLETON, 
Commissioner for Georgia in New York. 
Identified as offered in evidence by respondent. 
JOS. H. HALL, Examiner. 
432 Filed July 6th, 1885. 
L. M. ERWIN, 
Dep. Clerk U.S. Circurt Court. 


Power of Attorney by A. L. Ralston to Geo. B. Turpin. 


STATE OF GEORGIA, Bibb County: 


George b. Turpin is hereby authorized to rent and collect rents of 
the estate of James A. Ralston, deceased. 
A. L. RALSTON. 
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Identified as introduced in evidence. 


J. H. HALL, Leaminer. 


Filed July 6th, 1885. 
L. M. ERWIN, 
Dep. Clerk. 


Agreement of Ralston & Bozeman et al. for Decree. 
In the Superior Court of Bibb County, State of Georgia. 


Mrs. Laura R. SmirH and Others 
vs. 


JAMES A. Rarston, NATHAN BozeMAN, et al. 


Bill in equity. ; 
433 Whereas on the 26th day of April, in the year eighteen 

hundred and eighty-one, the said complainants, Laura R. 
Smith and her four children, to wit, James R. Smith, Annie Smith, 
Daisy Chase (formerly Smith), and Charles E. Smith, all of whom 
are twenty-one vears of age and of the State of New York, filed in 
the said superior court of Bibb county their bill against James A. 
Ralston, Jr., Nathan Bozeman, ef al., returnable to the October term, 
1881, of ‘said superior court, which said bill is still pending and un- 
disposed of in said court: 

Now, for the full settlement of all maiters set up in said bill, as 
well as for the full and complete settlement of all claims of the said 
complainants, and of each of them, and of every and all persons in 
any manner now or hereafter claiming under, through, or by the 
said comp ylainants, or either of them, against or under the several 
esti ites of the said David Ralston, James A. Ralston, Sr., Mrs. Aurelia 
Bozeman, and Jno. T. Smith, or the representatives, heirs, devisees, 
legatees, and assigns of the said several estates, as well as against the 
said James A. Ralston, Jr., and the said Nathan Bozeman, either on 
their own account or on account of the said several estates or on ac- 
count of property received by either James A. Ralston, Jr., or Nathan 
Bozeman from or through either of the said several estates or on ac- 
count of any property heretofore belonging or alleged to belong to 
either of the said several estates, as well as for the most perfect, full, 
complete, and final settlement of any and all rights, claims, and de- 

mands of the said complainants, and each of them, and of all 
434 persons now or Hereafter claiming under and through them, 

the said complainants, against the said James A. Ralston, Jr., 
and Nathan Bozeman, as well as against all persons claiming under 
or through the said James A. Ralston, Jr., and Nathan Bozeman on 
any account whatsoever and by virtue of any and all rights and in- 
terests of any and every kind and description, this agreement is 
hereby entered into and concluded by and between the said com- 
plainants, Laura R. Smith, James R. Smith, Annie Smith, Daisey 
Chase, and Charles E. Smith, jointly and severally, of the one part, 
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and the said defendants, James A. Ralston, Jr., and Nathan Boze- 
man, jointly and severally, of the other part: 

lirst. The said James A. Ralston, Jr., now signing himself James 
A. Ralston, will pay to the said Mrs. Laura R. Smith, for herself and 
her said children, the said complainants, the sum of one thousand 
dollars in cash on the dav of the full and complete execution of this 
agreement by the proper signatures, under seal, of each and all the 
parties thereto, and will execute and deliver to the said Mrs. Laura 
R. Smith, for herself and her said children, the said complainants, 
his nine (9) promissory notes, payable to the order of Mrs. Laura R. 
Smith, in the sum of one thousand dollars each, and due, without 
interest, respectively, at one (1), two (2), three (8), four (4), five (5), 
six (6), seven (7), eight (8), and nine (9) years; said promissory notes 


to be secured as follows: The first five of the said notes are to be se- 
cured by a deed of mortgage, to be duly executed and delivered by 
the said James A. Ralston, Jr., to the said Laura R. Smith, to the two- 

story brick store-house fronting on Third street, in the city of 
435 Macon, in said Bibb county, now occupied by Philip Fitz- 

gerald, and being on parts of lots numbers seven and eight 
(7 & 8), in square thirty-nine (39), in the plan of said city, and the 
remaining four of said promissory notes to be secured by a like 
mortgage, to be executed in like manner by said James A. Ralston, 
Jr..on the two-story brick store-house adjoining the one last de- 
scribed and now occupied by A. b. Farquhar, the same being also 
situated on parts of lots seven and eight (7 & 8), in said square 
thirty-nine (39), and fronting on said Third street, in said city of 
Macon, in each instanee. ‘The land on which said store-house is situ- 
ated is to be included in and more fully described in the said deed 
of mortgage. 

Second. The said Nathan Bozeman will pay to the said Mrs. 
Laura R. Smith, for herself and her said children, the said com- 
plainants, the sum of one thousand dollars in cash on the day of the 
full and complete execution of this agreement by the proper signa- 
ture under the seal of each and all the parties thereto, and will exe- 
cute and deliver to the said Mrs. Laura R. Smith, for herself and 
her children, the complainants, his nine (9) promissory notes, paya- 
ble to the order of the said Laura R. Smith, in the sum of one thou- 
sand dollars each, and due, without interest, respectively, at one (1), 
two (2), three (3), four (4), five (5), six (6), seven (7), eight (8), and 
nine (%) years, said promissory notes to be secured as follows: The 
first three (5) of said notes are to be secured by a deed of mortgage, 
to be duly executed and delivered by the said Nathan Bozeman to 

the said Mrs. Laura R. Smith, to the two-story brick house — 
436 store fronting on Third street, in the city of Macon, in the 

said county of Bibb, now occupied by 8. 8. Dunlop, the same 
having a store front and being on parts of lots numbered five and 
six (5 & 6), in square thirty-eight (38),in the plan of said city of 
Macon, and the remaining six of said promissory notes to be secured 
by a like mortgage, to be executed by said Nathan Bozeman, on the 
two-story brick store-house now occupied by W. R. Cox & Co., the 
same having a store front and being also situated on said parts of 
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lots five and six (5 & 6), in said square thirty-eight (88), in each in- 
stance. The land on which said store-house is situated is to be 

included in and more fully described in said deed of mortgage. 
Third. The said James A. Ralston, Jr., with the consent of his 
wife, [da Ralston, will execute and deliver to the said Mrs. Laura R. 
Smith, James R. Smith, Annie Smith, Charles E. Smith, and Daisy 
Chase a warranty deed in fee to and for those two parcels of land 
situate in said city of Macon, in said Bibb county, known as parts 
of lots numbers seven and eight (7 & 8), in square thirty-nine, upon 
ach of which there is a two- story brick store, one of which is now 
occupied by M. Elkan and the other by W. J. Havens as tenants, 
the said James A. Ralston, Jr., reserving the enjoyment and control 
of the rents, issues, and profits deriv ed from the said two stores 
during his life, with right to his legal representatives to repurchase 
said two stores within nine months after his death for the sum of 
ten thousand dollars, as more fully expressed in the said 

457 deed so executed by the said James A. Ralston, Jr. 

Fourth. The said complainants, Mrs. Laura R.Smith,James 
R.Smith, Annie Smith, Daisy Chase,and Charles E. Smith accept the 
said cash payments, the said promissory notes and the 0 to 
secure the same, and the said warranty deed from the said James A. 
Ralston, Jr., and the said Nathan Bozeman, respectively, in full set- 
tlement of all matters set up in said bill in equity, and as a full and 
complete settlement and discharge of all claims of the said complain- 
ants, and of each of them, and of every and all persons in any man- 
ner now or hereafter claiming under, through, or by the said com- 
plainants, or either of them, against, through, or under the several 
estates of the said David Ralston, James A. Ralston, Mrs. Aurelia 
Bozeman, and John T. Smith, or the representatives, heirs, devisees, 
legatees, and assigns of the said several estates, as well as against 
the said James A. Ralston, Jr., and the said Nathan Bozeman, or 
either of them, either on their account or on account of the said 
several estates, or either of them, or on account of any property 
heretofore or hereafter received by either the said James A. Ralston, 
Jr., or the said Nathan Bozeman from or through the said several 
estates, or either of them, or on account of any property heretofore 
belonging or alleged to belong to either of the said several estates ; 
and also in the most perfect, full and complete, final and irrevocable, 
settlement of any and all rights, claims, and demands of the said 

complainants, and each of them, and of all persons now or 
438 hereafter claiming under and through them, the said com- 

plainants, against “the said James A. Ralston, Jr.,and Nathan 
Bozeman, as well as against all persons claiming under or through 
the said James A. Ralston, Jr., and Nathan Bozeman, or either of 
them, on any account whatsoever, and by virtue of any and all right 
and interests of any and every kind and description ; and, further, 
the said Laura R. Smith, James R. Smith, Annie Smith, Charles E. 
Smith, and Daisy Chase will accept the said warranty deed afore- 
said in full payment and discharge of any and all right, title, and 
interest that they now have or may hereafter have, either contingent 
or otherwise, under the will of said Mrs. Aurelia Bozeman or other- 
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wise, in and to the said property in said city of Macon commonly 
known: as the Ralston residence lot, so that neither the said Mrs 
Laura &. Smitn and aa said children nor any person claiming 
under them shall hereafter have any right, title, or interest in said 
property or any part aaa or the proceeds thereof. 

Fifth. It is further agreed by the said Nathan Bozeman that he 
will, as soon as this agreement is executed as aforesaid, execute and 
deliver, in favor of said Laura R. Smith and her said children, the 
said complainants, a quitclaim deed to lots numbers seven and 
elght (7 & 8), in square number fifty-nine (59), in the plan of said 
city of Macon, being the same lots George B. Turpin, as executor of 
the last will and testament of the said Mrs. Aurelia Bozeman, pur- 
chased of the said Nathan Bozeman, and which now belong to said 

Laura R. Smith and her said children. | 
43% Sixth. The said undertakings of the said James A. Ral- 

ston, Jr., and of the said Nathan Bozeman for the payment 
of said sums of money, the making of said promissory notes and 
mortgages, and for the execution of said deed by said James A. Ral- 
ston, Jr., and said quitclaim deed by said Nathan Bozeman are, re- 
spectively, several undertakings and obligations by the said James 
A. Ralston, Jr., and Nathan Bozeman, neither of said parties being 
in any manner responsible for the performance of the undertakings 
and obligations of the other. 

Seventh. The said James R. Smith, Annie Smith, Daisy Chase, 
and Charles E. Smith hereby consent to the payment of said cash 
payment and of the said promissory notes by the said James A. Ral- 
ston, Jr., and said Nathan Bozeman to the said Mrs. Laura R.Smith, 
or to her order, in as full and complete discharge of all liability for 
the same as if said payments were made pro rata to each of the said 
complainants. 

Eighth. In case either the said James A. Ralston, Jr., or the said 
Nathan Bozeman shall desire to pay in bulk at any time the said 
promissory notes herein agreed to be given by them, respectively, be- 
fore they shall fall due, interest on the said notes, the payments of 
which are so anticipated at the rate of seven per cent. per annum, 
being the legal interest of the State of Georgia, shall be deducted 
from the face of said notes for and during the time the said notes 
are paid before maturity. | 

Ninth. The said James A. Ralston, Jr., and Nathan Boze- 

44) man distinctly deny all allegations in said bill reflecting in 

any manner upon the integrity and good faith of the said 

James A. Ralston, Sr., and of the said Mrs. Aurelia Bozeman, and 

the said coinplainaiite in said bill disclaim any intent to reflect on 

the character of the said James A. Ralston, Sr., and Mrs. Aurelia 
Bozeman, deceased. 

Tenth. This agreement of settlement is to be entered as the decree 
of the court in said cause, in said Bibb superior court, of the said 
Laura R. Smith and her said children, the complainants, against the 
sald James A. Ralston, Jr., and Nathan Bozeman et al., the defend- 
ants, but said decree is not to be taken and construed as creating 
any lien upon the property of the said defendants for the payment 
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of the said promissory notes herein provided for or of the said 
mortgages given to secure the same, the only liens provided for in 
this settlement being those specifically created by the said mort- 
gages ; and all the parties to the said bill, both complainants and de- 
fendants, hereby consent and agree that the return term of said bill, 
to wit, the October term, 1881, of said superior court, may and shall 
be taken as the trial term of said cause, and that this decree shall 
then be entered and taken as the final decree and judgment of the 
court in the same. 

Witness our hands and seals this 28th day of June, A. D. eighteen 
hundred and eighty-one. 


LAURA R. SMITH. [L. s. ] 
JAS. R. SMITH. tie Ba) 
ANNIE L. SMITH. hs Be 
44] DAISY CHASE. ver 
CHAS. E. SMITH. i. & 
JAS. A. RALSTON. [L. S. | 
NATHAN BOZEMAN. [t.s.] 


i 


Signed, sealed, and acknowledged in presence of— 
CHAS. EDGAR MILLS. 
[s—eAL.] CHARLES NETTLETON, 


Commissioner for Georgia in New York. 


Witness my official seal. 


Identified as introduced in evidence before me. 


J. H. HALL, Examiner. 


Endorsements: U.S. circuit court, western division, so. dist. Ga. 
Agreement for decree. Filed July 6th, 1885. L. M. Erwin, dep. 
| 


clerk. 
Power of Attorney from B. A. Thornton to Geo. B. Turpin. 


STATE OF GEORGIA, Bibb County: 


Know all men by these presents that I, B. A. Thornton, adminis- 
trator — James A. Ralston, deceased, have made, constituted, and 
appointed Geo. B. Turpin my lawful agent and special attorney for 
me and in my stead to rent out and collect the rents due the estate 
of said Ralston, in the city of Macon, and to sign my name to all re- 
ceipts for rent now due or that may become due, hereby ratifying 
and confirming whatever the said Turpin may legally do in the 

premises. 
442 This Jan’y 10th, 1865. 
B. A. THORNTON, 
Adm’r J. A. Ralston. 


Signed, sealed, and delivered in the presence of— 
J. V. V. BURNETT, J. £. 
ROB’T A. CRAWFORD. 
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Identified. 
J. H. HALL, Examiner. 
Filed July 6th, 1885. 
L. M. ERWIN, D’p. Clerk. 


Certified Copy Order Appointing and Returns of Geo. B. Turpin. 
Guardian of J. A. Ralston. 

G EORGIA, Bibb County . 

By the honorable ordinary of said county to George B. Turpin, 

Greeting: 

Whereas James A. Ralston, orphan of James A. Ralston, is possessed 
in his own right of considerable estate, by means whereof the power of 
eranting the guardianship of said orphan to me is manifestly known 

to belong, and for the better securing the estateand more ample 
443. maintenance and education of said orphan, and from the in- 

tegrity and confidence reposed in you, I do hereby commit the 
tuition, education, and guardianship of the said orphan to vou, the 
said George b. ‘Turpin (you assenting thereto by the acceptance of 
these letters), herein charging you that you maintain him in meat, 
drink, clothing, and lodging: that you cause him to be edueated in 
such manner as shall be suitable to his interest and circumstances, 
and that you enquire into and take charge of his estate, both real 
and personal, and all other things do which by law you ought to do 
for your ward, atruae and perfect account of all which you shall ren- 
der to the court of ordinary of the said county on the first term in 
every year during your continuance in office; and I do hereby con- 
stituted and appoint you, the said George Bb. Turpin, guardian of 
the said orphan during his minority. 

In testimony whereof [I have hereto officially set my hand and 
seal this 2d day of August, 1867. 


W. M. RILEY, Ordinary. [seat.] 


444 Returns of George B. Turpin, Guardian James A. Ralston, Minor, 
Orphan J. A. Ralston, Deceased. 


Ist quarterly rent, ending January 1-4, 1868. 


Be a I ssc kc ck sh des ibis ah hs ds dain aed 700 00 
Be I BOI secs iis gs nics iasenisalamisis 379 O00 
S ORCEE  RRINS 6 5. oss ei rn cromnmnmauia 350 OO 
RP SIO en nc cudkcemuiabwudes 375 O00 
Ne eS en ee eee ee Pte eres —s 375 00 
Or er NE oe Sicnens sient ncenGesipn led ntceitie pitas mown ianaioame ia ate dio OO 
Fe I Re aici gaanins 0s foc hss vse olenadlca ok Wiomencin at 375 OO 
SS | ee ee ee wal 350 00 
ee Oe ee re ne a 375 00 
a ee ee ee eee eee 225 00 
a a 225 O00 
piles EG. Ward @ Sister 2... nk ci ck 2925, 00 
OE... EERE PETE Fes pe cae Par ce rs ot as 925 OO 
EGS 2 GEE RG NI en eae SER eRe ree eae 225 00 
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Looms : 


W. L. Lightfoot .--~- pitta attach ine emia ‘aiienbihis 30 00 
ie ee ge ee PENT pe Se 30 00 
ce aa ac ihe hid oe he eos 30 00 
Te. aera POT SES ee °oT OO 
Fa Fe See ee eee sia cartes oOo OO 
Bg Tc a i i a a 27 00 
Mechanics B. @ Loan Ay. .osennn cus neces 294 OO 
ies 24 OO 
Hoge GT dca i ta lei 2925 00 
Ee ae Pee ee ee a eee 31 00 
We Ce OE ie oie i i ee ae 25 OO 
Hall rent: 
5 nights, @ $20 .......- Maahetiininieeitieamddeana 125 00 
4 "“ © Is aieleaiaetaaa hg nh a savin feeiansncai 66 60 
] ai PERE ee yee Oe LEER ER ee Om ett See 10 OO 
it pe See ae eS Les ee er eee 10 OO 
A 8  ekee ei attained teen: 100 00 
2 quarter’s rents, ending —: 
Wt BR cies eeeneibsiderennens : 700 00 
Porter: ZIG on csi nciincsnntinmeacanl 375 00 
Ee eee FN ae ree ei ms SoU OO 
ss seh janis: ica aaa at ls tia i a a alae oio VO 
ss ‘ah ii “nis gps Ga bcc lk nae” incl ean ck a i aaa D0 OO 
si Lc ali nd lhc e al eaten eal aaa, SES ae ee sia OO 
wc ay i me apn eda net a ug rece hai 300 OO 
ses wm itt Aah ic. is tat eesti at a a a a at es 37a OO 
scswiteali> ‘ebb da ilies iat pels dices Neate Leak ee oo oe 2h 225 00 
sn isin ni tim speedtest el ita ie Bie Ee ae a 225 OO 
225 O00 
225 00 
FOP. dlc ewee en eeaaoned 639 85 
Room rent: 
WT, RA ca icsdicnicerinnbi ei ait awa a 
Dr Ax 3. Cad coneunnsnaniammmamite 30 00 
Dr. F. G. Cartlen........ Pe ee EE 80 00 
Disc a I a iii Gc cetirh uceptetataal ade: antes is ‘3 °27 O00 
ha, We ee A oe ici aiekens 30 OO 
iit: TBI a i a terse ae °27 00 
Mechanies’ B. & Loan Association ._-..._- vee 24 00 
eo ne ee Ne ey eer eee 24 OO 
ea A I sac sss wesc etc Stara eat he aaah 225 00 
RETR Re I og in ie saicicel sists ehsalatcedsiad 31 25 


fg a eee eee m ete es anne ee 
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April 


Nov. 
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Hall rent: 


© BIE, WS Bein kk vinikn cocci andes 100 00 
— 3 * Fe I ada aad tacinciasal catia) staan 79 OO 
263 10 
3 quarter’s rents, ending July 1-4, 1868: 
bE RE hisiamenss ids laaedbisau aa ‘icettty Raiamnidtlict valslkiaa a 700 00 
a ae ae | | a ae ae, ofa OU 
in, SR AR SIRI 3: tcp icon shennan ae nae 000 OO 
fh. RIE SORT IOE on io ss ss ergata O70 00 
is ee PN asa sacs ns dich Sasa lcs inl adel hias da 
EU ae ait inn hice n ecneee nacional aaa ee 240 00 
Tis. Eo Raia ik Seicinc ex: mw ecescerncnadina cae lee ca 370 OO 
a Bee ieee aire ere 350 O00 
Bh I Me I OO iu sara-cn etic asp inccadctataldecb sable 375 O00 
Be Se I ik in cicero tees eee 
Be icici ati ubinicnciit anlinnintedbisbiy ta menial 
DS Te es ia. stars sn strase on- Boia naan see 150 00 
He ORE ag, RE ee re CR nae Pe es ye 225 00 
BA DR Be Oe ae EE inn esis: cer ee 150 OO 
Rooms: 
Ee IN i iii sche sachisaindentneniialdiceinaiae aad aaa iis 
Le. ee | ee rey hes orem 30 00 
PR re Se RN aa cao’ decane a ccna tan 30 O00 
Thins 7 oP ie ad ctrl dba aii case an ee 27 OO 
Bia. ED HE EN ao heed eerste 30 O00 
OE A a sas wilhe ss ao cae nae 27 00 
Be Te Bi: OROCIARIOR 6 ois ose Se ee ee 24 OO 
NN iia ine esigde cas eee 
Re Te I i ok nc ea kiinenin sd encanta eee 
PORURROURCONNEE CE RGN co nici ss sin kc vs sen ec a1 Zo 
We OOIIINTE Ol BRI nc ano sis wcdnri wccs Se 
Hall rent: 
5 7 I I NI tsk peice ig tne sce eiocien eo 175 00 
$14,302 35 
1. J. W. Burke & Co.....nncnun Voucher + 1-- 2 5V 
6. James A. Ralston. ---_____- » fas eA 100 25 
11. James A. Ralston... ... ~ adie Paes 100 OO 
15. Mrs. Laura Smith____-__ . Pe ee 250 OO 
18. James A. Ralston____- sestliatesia ? oe Be 100 00 
Be I i - wie ae ‘5O OO 
4. KE. Ward & Sister... - . gaa 50 OO 
18. James A. Ralston_____-_____ m *« 8.4 100 00 
iD. Burne m@ Tripod... ....... . * 2 33 95 


\ 
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See. hy ee ee ae ie Voucher #10_- 40 25 
(Rs oe ee eneee . © B8us 25 00 
14. James A. Ralston... . . wat Re 200 00 
26. James A. Helston... oo... ” at: Oe 150 00 
Sha: i a I ah cian . * Peis 3 50 

. * 45... 103 15 

1868. 

448 Jan’y 2. Megrath & Patterson_ . © 46..; 417 78 

o. James A. Ralston__ } a eee acetal 
3 . | Sy 250 OO 

James A. Ralston__.___-- j 

G. POS RE TOO oas dncawisiccini 4 a: « 103 55 

+ PCB FE is ilo cis 5 * 19_- 50 00 
DR OE I ei i oe : a... 25 30 

OB ee el " ai. zi dO 

© FB Me vate §: a 250 OO 

* Grier: & Masterson......_ . ™ Oe as 20 OO 

“ Massenburg, Son & Harris-- . “« 24__ 22 50 

Md. i: BR ae a . we ee 107 50 

* Burdick; Bro: @ GO. swe . a 20 3 

7. B. A. Thornton, adm’r__.__- war 100 00 

“ A W. CROs oes ¥ ya’. 104 00 

©. 0h. Oe, eee eee _ ve ae 245 00 

S: W. A Be ee Ae. " eat | ee 23 36 

12. B.. 2. Cee cb caeake a ° oe” ee 1,036 67 

© Be SA ccicewin Saupe ies ‘ O ee, 204 17 

« Jb. WZ: Boardman... .. apr ™ sea. OS 304 17 

0 a, PE ces cite a ee Xp: - “ 34... 1 80 

.. a. 2 Rodgers Oe Gs eee ” ae | ee 11 95 

25. James A. Kast a ..<cccous i oe | ee 100 00 

20k i ee TER eeccottclccixicet ein ” st '/ eee 17: 78 
wae: ll): pilin: “ Os 460 70 
Feb’y 6. Mrs. Laura Smith---..--~--- " “< 39. 100 OO 
19. James A. Ralston.......... ‘ aa | ae 100 00 

Zi. CRATIOR COE viciticeiotc ines “ Oe 40 00 

23. dames A. Maiston.w.. o.uscs ° O Bax 100 OO 

21. Bo AR. FOPMIOR, AG fas. . 7 es 156 90 

M’ch 38. James A. Ralston ..._-- panes “ “44... 150 00 
7. James A. Baien cc. kncuw ™ ig 181 10 
449 7. Fitzgerald & Carroll_.----- : a 31 50 
April 6. James A. Ralston_--- . al pe 500 O00 
POPWOTG acsicnun. ssc sakes dese wasted lalate chee $6,871 95 

1868. 

Apri 6. Henry Siatths.ccicacncads Voucher #48-- 54 00 
“«. 12. James A; Semin... oe cw . wie 100 OO 
* 14, Mrs: Latrea SMD. ween ns al Oe 150 00 
* 36 Jone 4. Cesc eee 4 ats SO 120 00 
* Zi. Speci Cee cc saneanes . wat 104 40 
“* James A. Ralston... .c. “ tt: an 301 00 


30. James A. Raiston.........- " a 50 OO 
31—368 


eee ee ee 
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we 
May’ 8. Henry L. Benning.----~---- Voucher # 55_- 500 00 
* James A Aeon .......... R i 566 00 
12. Valeni@e Bruno..........- . me sik 10 00 
23. Warehouse stock___------~- Z OO wih 1,000 00 
June 65. Miss E. Ward & Sister_----~- " “Pe 7a OO 
S. ery Bount........ ....... 7 * 0... 16 25 
oD ea % " Chun 67 98 
50. James A. Ralston_.......-- *9 * C2... 164 00 
July 1. James A. Ralston --....-... ss a 95 00 
4. Stephen Elder ---.-------- . oe 17 00 ~% 
o. James A. Ralston_...-.---- ‘i © GD. 225 14 
i | eR ee ‘ FOO... 060 OO 
Fc ica RIO css de ies scsabsaamcebbni 7 PE sisi 1,117 50 
CUI iii css iene isles west enild  a n oD 00 
$12,170 22 
G’dn’s com. on $12,170.22, @ 23% -- $304 25 
" - $14,302.55, rec’d, @ | 
Fe sikininsmn: seisncinibleaaniiadpiiasc aaa oof OO 
661 80 
Beranee to next Peter 2 ncn ken cuanwne 1,470 33 
$14,302 35 
450 GeorGIA, Bibb County : 

Personally came George B. Turpin, guardian, who, being duly — 
sworn, saith that the foregoing return is Just and true as it stands | 
stated. 

GEO. B. TURPIN. 

Sworn to and subscribed before me this July 7th, 1868. 

W.M. RILEY, Ordinary. 

Recorded August 8th, 1868. 

W. M. RILEY, Ordinary. 
Voucher # 1. 

Received, Macon, Ga., October Ist, 1867, of Geo. B. Turpin, | 
guardian of Jas. A. Ralston, two ($2.50) dollars and fifty cents for | 
one blank book. | 

J. W. BURKE & CO. | 
MITCHELL. | 
Voucher # 2. \ 


FRANKFORT, Ky., Oct. 6th, 1867. 
Rec’d of Geo. B. Turpin, guardian, one hundred ;2,°, dollars cash. 
JAMES A. RALSTON. 
Voucher # 3. 
FRANKFORT, Ky., Oct. 11th, 1867. 


Received of Geo. B. Turpin, guardian, one hundred dollars ($100). 
JAMES A. RALSTON. 


4~ 
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boil 
451 Voucher # 4. 
Received of Geo. B. Turpin, guardian for James A. Ralston, 
minor, two hundred and fifty dollars ie 50). | 
rs. LAURA R. SMITH. 
Voucher # 5. 
FRANKFORT, Ky., Oct. 18th, 1867. 
<a 


vtec’d of Geo. B. Turpin, guardian, one hendind dollars ($100). 


JAMES A. RALSTON. 
Voucher + 6. 


received of George B. Turpin, guardian for James A. Ralston, 
minor, fifty dollars, for which I agree to take the risk of leaks or 
rain on my stock in the store occupied by me, without any claim 
against him for damages or loss of goods until first of April, 1868. 


ELIHU PRICE. 
Voucher + 7. 


Received of Geo. B. Turpin, guardian for James A. Ralston, minor, 
fifty dollars, for which I agree to take the risk of rain or leaks of 
store on my stock of goods in my store, on corner of Cotton avenue 

<= & Cherry street, and also on everything i in the rooms of said store 
above, and don’t hold him responsible for any damage on stock, 
goods, or on anything in my rooms above said store until the first 
« day of April, 1868. 
Miss WARD & SISTER. 


Voucher # 8. 
Received of George B. Turpin, guardian, one hundred dollars, 
Nov. 18th, 1867 ($100). | 
JAMES A. RALSTON. 
452 Voucher # 9. 
Macon, Nov. 9th, 1867 


Mr. Geo. B. Turpin, guardian for Jas. A. Ralston, minor, to Burke & 


, Tripod, Dr. 
- 
Miss Ward’s store: 

To 1 box, 24 x 36, doabie thick, french. ......-......... 93 95 

5 lights, 16 x 18, set 4.00; 80, double thick, 12 x 14, set .75, 
: 2 D5 si inci: ean ici eee a a a SP ran aca AN i lly wn de cela aia 6 25 
Setting 6 hghte, 24 x 16; .7G.....0...0 soi shiesdlidaaatmaneanieanen 3 75 
$33 95 


j 
te 
/ 
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Ree’d of Geo. B. Turpin, guardian for Jas. A. Ralston, minor, 
thirty-three ;°,55 dollars in full for above account. 
BURKE & TRIPOD. 
Voucher #10. 


Geo. B. Turpin, gu’d’n of Jas. A. Ralston, minor, to B. Hull, Dr. 


1867. 
Dec. 3. To cash for payment of costs in the supreme court 
ease of J. A. R. vs. Bozeman & wife_..--_____---— & 15 25 
To cash paid J. W. Burke & Co. for printing copy 
bill of exceptions, brief, We., 10 en1G CASO ...2Keu~ 295 OO 
AQ 25 


Ree’d, Dee’r 5th, 1867, of Geo. B. Turpin, gu’d’n, forty ~3; dollars 
in full of the above ac. 


B. HILL. 
Voucher # 11. 

Macon, GA., Dec. 7th, 1867. 
Received of Geo. B. Turpin, guardian, twenty-five dollars, for 
which we agree to take all risk of leaks and damage of our stock of 
goods in store on Cherry street, and do not hold him responsible for 
any damage which may occur in said building on stock of goods 

until first day of June, 1868. 
HAVENS & BROWN. 


453 Voucher # 12. 
I'RANKFORT, Ky., Dec. 14th, 1867. 
teceived of Geo. B. Turpin, guardian, two hundred dollars. 
JAMES A. RALSTON. 
Voucher # 18. 
Macon, Dee. 26th, 1867. 
Received of Geo. B. Turpin, guardian, one hundred dollars. 
JAMES A. RALSTON. 
Voucher # 14. 
G. B. Turpin, guardian for J. A. Ralston, bought of B. A. Wise. 
1867. , 
eo hice aici ext sos x wren acs eect ennai $3 50 
Rec’d payment, 
B. A. WISE, 


P’r PRUDDEN. 


eee tame” gi ROE 5, puis 


é 
f 
ce 
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Voucher # 15. 
Macon, Ga., Dec. —, 1867. 
Mr. James A. Ralston, bought of Megrath & Patterson. 
June 1. Cigars, 1.00; (8) cigars, 2.00; (8) cigars, 2.00; (8) 


CON I csi as i nb ibe naka diesen nite. ie soon 7 00 

3. Cigars, 1.00; (4) do., 2.00; (5) do., 3.75; 1 box 
do., $18 HHO CHEE CRE mem Cm es Swern aetmes 24 75 

29. Cigars, 6.00; (6) do., 1.00; July 1, } doz. cigars, 
Wilh ea ep) | 11 50 

July 5. Cigars, 1 50: (6) 8 cigars, 2.00; (8) 12 cigars, 3.00; 
1 doz. lemons, 1.00 ; (9) 14 cigars, 3.00_-_---~-- 11 00 

9. 10 cigars, 2.00 ; (11) 16 cigars, . 00; (15) 12 cigars, 
0.00; 2 bot. whiskey, 2.50; (138) 5 cigars, 1. >: ne ae. 

15. 7 cigars, 1.75; (15) 4 cigars, 4 00. ; (16) cigars, 1.75; 
(17) do. 1 bot. whis key, ee a NETS 9 75 

17. Cigars, 2.00; (19) 9 cigars, 1.50; Aug. 7, do., 1.00; 
CF Chek Bs: Sa te dient ene ecicowine as 5 60 

Aug. 9. Box sardines, 1.00; 1 jar pickles, 50; 1 —crackers, 
.00; 20 cigars, 4.00: (12) cigars, 2.50 _..._.__- 8 30 

o. Cigars, 1.! 50: (15) do., 1.00; (16) cigars, 2.00; 
(17 7) cigars, 2.00 ; (19) do., BO ree eens 7 50 

19. Cigars, 1.00; (20) —, 2.00, (27) do., 1.00; (28) do., 
1.00: (29) ‘do., Se sake nner nn iy wae 6 00 
IIE i Gas iced i Seid bc wd eee $103 15 
454 Amount Blt TOTWOIG So. o6 icon shinnmannen 103 15 
Dee. 25. Ey OG0i Cb Be Ge feiss cect mine 50 75 
$53 40 


GEORGIA, Bibb County : 

Personally appeared before me N.S. Megrath, one of the firm of 
Megrath & Patterson, Who, being sworn, says that the above account 
is just and true as it stands stated. 

N. 8S. MEGRATH. 

Sworn to & subscribed before me— 

RICH’D CURD, 
Not. Pub., Bibb Co. 


Ree’d of Geo. B. Turpin, for Jas. A. Ralston, minor, one hundred 
and three ;4,°, dollars in full of the above ac. 


MEGRATH & PATTERSON, 
P’r HALL. 
Voucher # 16. 
Macon, Jan’y 30th, 1868. 
Rec’d of Geo. B. Turpin, guardian, four hundred and seventeen 


1°, dollars on clothing ac. 
JAMES A. RALSTON. 
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Voucher #17. 
Macon, Ga., — 3d, 1868. 
Ree’d of Geo. B. Turpin, guardian, two hundred and fifty dollars 
on schooling ac. 


JAMES A. RALSTON. 


Voucher # 18. 


Macon, Jan’y 6th, 1868. “> 
455 Mr. Jas. A. Ralston to J. P. Block, Dr. 
To cigar ac. from May 15th to Aug. 4th, 1867. .----_--_-~-- $1035 55 


GrEoRGIA, Bibb County: 


In person appeared before me Jos. Block, who, on oath, saith the 
above account of one hundred and three ;55; — is true as above 
stated. 


JOSEPH BLOCK. 


Sworn to and subscribed before me this Jan’y 6th, 1868. 
E. C. GRANNIS, J. P. 


Ree’d of Geo. B. Turpin, guardian, for James A. Ralston, minor, 
one hundred and three ;°,5, dollars in full for above ae. — 
JOSEPH BLOCK. 
Voucher # 19. 
Macon, GA., Aug. 31st, 1867. 


Mr. James A. Ralston bought of Jacob Schall. 


July 10. 1 p’r calf-skin boots, 16; for mending boots, 3-_-. $19 00 

Aug. 5.1 “ slippers, 2.50; (16) 1 p’r calf gaiters ___._-.-—- 12 50 
“ 18. Half-soling — heel-,2; mending shoes, .50; (80) 

BP FE ia in sicciceiiee vitonin Kaniciriaisiiil alae aman eieatene 18 50 

$50 00 


GrorGIA, Bibb County : 


In person appeared before me Jacob Schall, who, on oath, saith 
within account of fifty dollars is true as herein stated. -4 


Sworn to and subscribed before me this Jan’y 6th, 1868. 
KE. C. GRANNIS, J. P. 


456 Received, Macon, Jan’y 6th, 1868, of Geo. B. Turpin, for 
Jas. A. Ralston, minor, fifty dollars, in full for within acc’t. 
J. SCHALL. 


- + 
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Voucher # 20. 


Mr. Jas. A. Ralston bought of Theo. W. Ellis. 


July 16. Cash, .50; (17) sponge, .75; sweet oil, .50; 2 ps., 
Be a ae ca ce deck nits se sch so caging ine Coca nie 5 50 

Aug. 3. Cast. oil, 1.25; sp’ts nitre, 1; cast. soap, .25; medicine 
OE RDB waite atacand tec tid pent ee ae adeniadabla ind se 

~ 9 ae tae ‘gly cerine, .00; toilet powder, .50; puff & 
powder Fe BP dsicie aida thins somata tee oaeconaiaans ead 4 50 

“ 14. Hartshorn, 50: (15) tooth-brush, .75; (16) sweet oil, 
A ~<a . se - Or 9) OF 
2S GO IE, Ae kina sninuipineaieetion eae 

“ 17. P’k’g. soap, .60; bot. cit. magnesia, .50; ( 19) chloride 
lime, .50 1 60 
5 SSA aap aia hag tanta nd aes daa ak aormcceniin a tossataattleadan 1 6 

“ 19. Cigars, .20; bot. perfume, 1.50; (29) bot. cit. mag- 
I ii i a a ar 2 a 
“30. Perfume, 1.50; prescriptions for William, 2.00_---. 3 50 


3 bot. Congress water, 1.50; Dec. 26, cologne, .75.-. 2 25 


GrorGIA, Bibb County: 


Personally came Theo. W. Ellis, who, being duly sworn, deposeth 
and says that the above and foregoing account of twenty-five ;3,°5 
dollars is just and true as it stands | stat ed and that — is yet unpaid. 


THEO. W. ELLIS. 
Sworn to & subscribed before me Jan’y 6th , 1868. 
J. C. C. BURNETT, J. P. 
Macon, Jan’y 6th, 1868. 
Received of Geo. B. Turpin, guardian for James A. Ralston, minor, 


twenty-five ;°% dollars, in full for within account. 


100 a mee ; 
THEO. W. ELLIS. 
457 Voucher # 21. 
James A. Ralston bought of Little, Smith & Co. 


April 2. Repairing martingale, .25; (25) tree in gig saddie, 


EEO CLI ee EE ee eI pele tae $3 25 

25. New bolt hook in saddle, 1; May 20th, buckles on 
COTO BI FIG iio icine nine Nee aeon 1 50 

May 20. 2 side straps for do., 1.50; crumpped trap for break- 
I MRI ise sd ists gl eas samme aceon aan naaiaarec ice 4 50 
27. Rim centras, 5.00; June 7, harness martingale, 3.50_ 8 50 
June 7. Muzzle for horse, 3.00; (8) repairing martingale, 50. 3 50 

8. Check rein, 1.50 ; work on driving reins, 1.00 ; whip, 
BRI ch sale Si ic ssc sn Oe sin trig east etapth Sea ae 4 00 

July 19. Chamois skin, 1.00; brush, .60; box blacking, .10; 
Rite Ty: SUE: US scclaasstiis ais tains nice evel etal 2 10 
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GrorGIA, Bibb County : 


Personally came and appeared before me, E. C. Grannis, a justice 
of the peace, Davis Smith, one of the firm of Little, Smith & Co., 
who, being duly sworn, deposeth and saith that the above account 
of twenty-seven (75>) dollars against James A. Ralston is just and 
true as the’same stands stated. ; 


DAVIS SMITH. 


Sworn to and subscribed before me this Jan’y 6th, 1868. 
E. C. GRANNIS, J. P. 


Received from George B. Bp guardian for James A. Ralston, 
minor, twenty-seven (,25,) dollars, amount of above account, Jan’y 


6th, 1868 
LITTLE, SMITH & CO. 


Voucher # 22. 


Macon, GA., Jan’y 6th, 1868. 
Received from George Bb. Turpin, guardian of James A. 
458 Ralston, minor, two hundred and fifty dollars, retainer for 
supreme court in the case of Thornton, adm’r, vs. Bozeman and 
wife and J. A. Ralston, bill, &c., as per agreement with said 


guardian. : | 
B. HILL, 
Att’y-at-Law. 
Voucher # 238. 
James A. Ralston to Grier & Masterson. 
me 
May 5. To 1 band wagon, 10.00; (17) carriage at night, 


GroraiA, Bibb County: 


Personally appeared before me P. Masterson, one of the firm of 
Grier & Masterson, who, being duly sworn, declares the above ac- 
count is just and correct, to the best of his knowledge and belief. 

GRIER & MASTERSON 


J. MONROE OGDEN, | 
Notary Public. ( 

Macon, Jan’y 6th, 1868. \ 3 

tec’d from George B. Turpin, guardian for Jas. A. Ralston, minor, i 
twenty dollars in full for above ac. 
C. MASTERSON. 
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Voucher # 24. 
Mr. Jas. Ralston bought of Massenburg, Son & Harris. 
1867. 


June 8. 2 prsc., 422 7-8, 1.50; (6) hair-brush, 2.50; (6) dress 
comp, 1.00; tooth-Drien, D0. we sicweine nnecu o 50 

6. 1 cake soap, .25; (80) Dubois extract, 7.50; 1 
hand mirror, 3.00; 1 tooth-brush, .d560_-._._.__- 11 75 

July 19. 2 cakes Dubois soap, 1.50; 1 prse.,5701,.75; Aug. 
4,1 pree, 6200, 50> (9) pree., 35, 1... .-..... o TO 
Aug. 17. 1 prec., 50; (28) 2 prse., 7778, 7180, 1.00 _...... 1 50 


$22, 50 


459 GeroratiA, Bibb County: 


Personally came before me, notary ge lic in and for said county, 
T. L. Massenburg, one of the firm of Massenburg, Son & Harris, 
who, being duly sworn, says that the above account of twenty- two 

5, doll: t and true t stands stated 
5°; dollars is just and true as it stands stated. 

T. L. MASSENBURG. 


Sworn to and subscribed before me Jan’y 6th, 1868. 
J. KF. GREER, 
Notary Public, Bibb Co., Ga. 


teceived of Geo. B. Turpin, guardian for James A. Ralston, 
minor, twenty-two 55°; dollars in full for the within ac. 

Macon, Jan’y 6th, 1868. a 
MASSENBURG, SON & HARRIS. 


Voucher # 25. 


Mr. James A. Ralston bought of J. L. Shea, merchant tailor. 


Buttons, pressing & lining black coat-----.----- 5 00 

Jul y 15. 1 faney walking suit, 80.00; 1 white satin tie, 2.50 82 50 
19. 1 p’r duck pants, 12.00; cleaning & pressing bI’k 

I ia cine tonic Sta mmn certs it cee | 15 00 

23. Remaking IN II issih vs so. cincnca vin deal 7 00 


o 


S107 50 


Ree’d of Geo. B. Durpin, guardian for James A. Ralston, one hun- 
dred and seven ,°,% dollars,in full for the above account. 


10 0 a 
J. L. SHEA. 
GEORGIA, Bibb County: 
460 Personally appeared before me J. L. Shea, who, being duly 


sworn, sayeth that the within account of $107.50 dollars is just 
and true as stated. 


o2—368 
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Voucher # 26. 


Mr. James A. Ralston — Burdick Bros. & Co. 


1867. 
" - A= Te 
June 6. 100 lbs. bran, 3.00; drayage & sacks, .75 .--------- Oo 10 
July 19.46 “ “ 1.15; 4 sacks oats, 1d20, bu., 15735 ; oe 
III, TI ins cc casing deanna aia 16 55 


GEORGIA, Bibb County : 


Personally appeared before me, W. P Goodall, a notary public for 
the State of Georgia, George Burdick. one of the firm of Burdick 
Bros. & Co., who, “being duly sworn, deposeth and saith that the 
above account is true and correct to the best of his knowledge and 
belief. Amount, twenty 3% dollars. 

GEO. BURDICK. 

W. P. GOODALL, 

Notary Public, Bibb Co., Ga. 


Received of Geo. B. Turpin, guardian of James A. Ralston, minor, 
twenty ;%°, dollars, in full of above account. 
Macon, Jan’y 6th, 1868. 
BURDICK BROS. & CO. 


Voucher # 27. 


Macon, January 7th, 1868. 
Received of Geo. B. Turpin, guardian for James A. Ralston, minor, 
four hundred dollars for advances made to said Jas. A. Ralston 
before Oct. Ist, 1867. 
B. A. THORNTON, Adm’r. 


461 Voucher # 28. 
Mr. James A. Ralston to A. W. Chapman, ag’t. 
1867. 
July 18. Horse & buggy & driver, 3.00; (17) carriage at 
I Fa ie kite han wink cenit cessed acini eds 3 00 
17. Use of harness 13 days, 6.00; Aug. buggy & 
I NNO. tricnndir ts stn wetercti ha aceaien silaaniansesloa idee Atal 9 00 
19. Buggy & horse, 3.00; (19) carriage, 5.00; (27) 
horse & buggy, 3 00 ciel ci tila cei 11 00 
July —. 25 days’ board horses ssp ak hinbia ie ial aha ddan ld 25 00 
Aug. as-is. SMe He ey Lae he Co dai ie ala aa 38 00 
Dec. 24. RID sc ussiiicsinnnin scien oheann saab Rieidaaaedaiaeadmain 8 00 
$104 00 


te 


ae 
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GrorGIA, Bibb County : 

Personally appeared before me Asa W. Chapman, ag’t, who, being 
duly sworn, upon oath says the above account is just and true, to 
the best of his knowledge and belief. 

Macon, Ga., Jan’y 7th, 1868. 

A. W. CHAPMAN, Ag’t. 


J. MONROE OGDEN, 
Notary Public. 
Macon, ree: 7th, 1868. 


Received of Geo. B. Turpin, guardian for Jas. A. Ralston, minor, 
one hundred and four dollars in full for the above account. 


A. W. CHAPMAN. 
Voucher # 29. 


Mr. Jas. A. Ralston to Chas. H. Hall, Dr. 

1867. 
Sept. For medical services to date_----.------.._.-.---- $245 00 
462 GeorarA, Bibb County: 

Personally appeared Dr. H. Hall, who on oath says that the above 
account is just and true, to the best of his knowledge and belief. 

Jan’y 7th. 

H. HALL. 
RICH’D CURD, [seat] 
Not. Pub., Bibb County. 


vec’d of Geo. B. Turpin, guardian for Jas. A. Ralston, minor, two 
hundred and forty-five dollars in full for the above account to date. 
CHAS. H. HALL, 
Per J. A. HALL. 


Voucher #30. 


Mr. Jas. A. Ralston bo’t of W. A. Huff. 


1867. 
April 27. 1 bale hay, 230 lbs.; 185 brs.; 2 sacks oats, 197 
lbs., 100, Se easels teehee ila boca eran $12 70 
June 5. Drayage, .25; 8.3 bush. oats, 1.25, 10.41...-_.-_-- 10 66 


$23 36 

GeoraiA, Bibb County : 
Personally appeared before me W. A. Huff, who, being duly sworn, 
says that the above account is just and true, to the best of his knowl- 


edge and belief. 


Jan’y 9th, 1867. 
W. A. HUFF. 


RICH’D CURD, Not. Pub. [sEAt.] 
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Macon, Ga., Jan’y 9th, 1867. 
Ree’d of Geo. B. Turpin, guardian for Jas. A. Ralston, minor, 
twenty-three ;3,6 dollars in full of above account. 
W, BR: BeUre. 
463 Voucher #91. 
Macon, Ga., Jan’y 11th, 1868. 
— of Geo. B. Turpin, guardian for Jas. A. Ralston, minor, ten 
hundred and thirty-six 5°, — for insurance on brick store-houses in 


tee. 
Macon, Ga. 
$1,036.67. K. C. GRANNIS, Ag’t. 
Voucher #32. 
Macon, Ga., Jan’y 11th, 1868. 

Received from Geo. B. Turpin, guardian for James A. Ralston, 
two hundred and four ;';’5 dollars, insurance as per policies given 
to him. | 

$204.17. J. MONROE OGDEN, 

Insurance Agent. 
Voucher #33. 

$304.17 Macon, Ga., Jan’y 11th, 1868. 

Received of Geo. B. Turpin, guardian for Jas. A. Ralston, a minor, 
the sum of three hundred and four ;;4 dollars for premiums on dn 
insurance to the amount of fourteen thousand and six hundred and 
twenty-nine 53% dollars on the two-story brick building in Triangu- | 

‘ 


lar Square and the brick range on the corner of Cherry & Third 
Sts., in the city of Macon, Ga. 
J. M. BOARDMAN, Ag’, 
By GRANVILLE E. CONNER. 
Voucher #34. 
Macon, GA., April 23d, 1867. 


Mr. Jas. A. Ralston bought of T. J. Flint. 


10% on goods loaned, 1.80; 3 gal. kerosene oil, .50-..._--__- $1 80 
464 Received of Geo. B. Turpin, guardian of Jas. A. Ralston, 


minor, one dollar and eighty cents in full for the above ac- 
count. 
Macon, Ga., Jan’y 11th, 1867. 
T. J. FLINT & CO., 
For T. J. FLINT. 


Voucher #35. 
Mr. Jas. A. Ralston to M. R. Rogers & Co. 


1867. 
PeOVs ca. AOU OF DOGOU INE io i ce ce cee een $11 95 


cencincgnlltm AR rome, 


IDA RALSTON VS. GEORGE B. TURPIN, &¢., ET AL. 2593 


GeorGIA, Bibb Connty: 


Personally appeared before me L. A. House, one of the firm of 
M. R. Rogers & Co., — says upon oath that the above ac. is just 


L. A. HOUSE. 


and true, ‘to the best of his knowledge -_ belief. 


RICH’D CURD, 
Not. Pub., Bibb Co. 
Macon, Jan’y 16th, 1868. 


Rec'd of Geo. B. Turpin, guardian for Jas. A. Ralston, minor, 
eleven ;°5, dollars in full for the above ac. 


100 ' 

M. R. ROGERS & CO. 

Voucher #36. 
LOUISVILLE, Ky., Jan’y 25th, 1868. 

Rec’d of Geo. B. Turpin, guardian, one hundred dollars ($100). 

JAMES A. RALSTON. 

Voucher #37. 

J. A. Ralston, Jr., to H. N. Ells. 
465 1867. 


July 7. —_ 1; 8 do., 1; (10) drinks, .50; segars, 
1.50; (15) pe sens taint nciureinditnietieie $4 50 

July 18. Segars & drinks, 1.25; Aug. 2, segars, 1; (18) do., 1; 
SI PO alse ink ls eae int ice a a al Read ah a eal 3 75 

Dec. 24. Suppers, &e., 3; (25) breakfast, 1.50; (25) drinks, 
Ba ses tied bsp esas ain eth addins Al gta ida me aaea ease ial 6 00 
“ 25. 2 doz. oranges, 2 ; drum DE, Si OS ch cnc ince oka 


STATE OF GeoraIA, Bibb County: 


3efore me, the undersigned, personally came Henry M. Ells, who, 
being duly sworn, says that the above account Is true as stated. 


H. N. ELLS. 


Sworn to & subscribed before me this 28th day of Jan’y, 1868. 
R. S. LANIE R, “Not. Pub. 


tee’d of Geo. B. Turpin, guardian of J. A. Ralston, Junior, seven- 
teen ;/,5, dollars in full for above ac. 


0 U0 
H. A. ELLS. 
Voucher #388. 
Macon, January 2d, 1868. 
Mr. Geo. B. Turpin, guardian of J. A. Ralston, minor, to P. Hertel, 


Dr. 
To making 4 iron doors for theatre building ee Om ee ane $400 00 
ne 2 iron sills, 45.20; walling one door, 12.50; 
painting, { 3.00....--- ..---. -.-------~ +=. 60 70 


$460 70 
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Received of Geo. B. Turpin, guardian for Jas. A. Ralston, minor, 
four hundred and sixty 7;°5 dollars in full for above acc't. 
PETER HERTEL. 
466 Voucher # 39. 


New York, Feb’y 6th, 1868. 
teceived of Geo. B. Turpin, guardian for James A. Ralston, minor, 
one hundred dollars. 
FKeb’y 6th, 1868. 
Mrs. LAURA SMITH. 


Voucher # 40. 


FRANKFORT, Ky., Feb’y 19th, 1868. 
Received of Geo. B. ‘Turpin one hundred dollars. 
JAMES A. RALSTON. 


Voucher + 41. 
James A. Ralston to C. W. Craft. 


1867. 

Feb’y 21. To repairing one hinge, .25; M’ch 16, repairing 
IRR Bick incavucnauicm nae 1 25 

May 21. To repairing buggy, 12.00; (24), shrinking tire on 
I TID voisiive isaac npcecateckoieamiel eae aes « ae 3 

. 27. To 2 shoes & 6 renewed, 2.50; shrinking 2 tires, 
BM Sis scion cess es se. interne en el ale aie ee 4 50 
June 12. To shoes by N. Monroe, 2.00; July 8,2 shoes,1-- 3 00 

July 19. “ ironing buggy pole, 5.00; work — buggy body, 
SN athens ins cece lace cela aie sacliame il ee 10 25 
Ang. 3.50 40ees, 2; 10, 4 6nets, 2.6 ccccannann eee 4 00 
$40 00 


GEORGIA, Bibb Co.: 


Personally appeared before me C. W. Craft, who, being sworn, says 


that the acc’t is just and true, to the best of his knowledge and belief. 
hi is 


C. W. x CRAFT. 


mark. 


Ree’d of Geo. B. Turpin, guardian for James A. Ralston, minor, 
forty dollars in full of above account. 
his 
C. W. x CRAFT. 


mark. 


467 Voucher # 42. 


FRANKFORT, Ky., Feb’y 23d, 1868. 
Received of Geo. B. Turpin, guardian, one handed dollars. 


JAMES A. RALSTON. 
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Voucher # 48. 

Received of Geo. B. Turpin one hundred and fifty-six dollars and 
ninety cents,as guardian of James A. Ralston, for advances made to 
said James A. Ralston before Oct. Ist, 1867. 

B. A. THORNTON, Adm’r. 
Voucher No. 44. 
Macon, GA., March 3d, 1868. 


teceived of Geo. B. Turpin, guardian, one hundred & fifty dol- 


+ as 
lars ($150.00). 
JAS. A. RALSTON. 
Voucher # 45. 
Macon, March 7th, 1868. 
Received of Geo. B. Turpin, guardian, one hundred and eighty- 
one ;),°5 dollars. 
‘ J AS. x. RA LSTON. 
Voucher # 46. 
Geo. Lb. Turpin, guardian for J. A. Ralston, to Fitzgerald & Harrold, 
Dr. 
1867. 
Oct. 4. To whitewashing store, 3.00; lock for iron door, 5... 8 00 
“ « “lock for water-closet, 1; gas fixing, 18.50; bell 
OE A AD sia: ik niin ncaa hina ikem dito aban ion minitane . 23 50 
? 
ead 
31 50 
Ree’d of Geo. B. Turpin, guardian for James A. Ralston, thirty 
dollars and fifty cents in full for above bill. 
FITZGERALD & HARROLD. 
468 Voucher + 47. 
Macon, April 6th, 1868. 
Ree’d of Geo. B. Turpin, guardian, five hundred dollars ($500). 
J. A. RALSTON. 
Voucher # 48. 
Macon, April 6th, 1868. 
Geo. B. Turpin, guardian for J. A. Ralston, to Henry Blount, Dr. 
Feb’y 29. To making cellar doors for Price--_--..--.---. $10 00 
Jan’y 17. “ repairs on F. Long’s cellar door -.-----_--~- 4 00 
= eee: at . Dinkle’s store, 5.00; Feb’y 18, re- 
pairs on Rasdell’s store,5..__-..-_.----. -- 10@ 
Feb’y 20. “ repairs on Miss Ward’s steps, 15; M’ch 7, 
baer THOM Pitt On oe heen 19 00 
M’ch 31. “ whitewashing Doc. Robertson. ..-..-------- 2 00 
Apri 4. ™“ DEAE GOOr Oi Firee Se tIOte: .. 6 ose pic wneun 2 00 
§ g 
* repairs on Miss Ward's store _............. 7 00 


504 00 


Received payment, 


~ HENRY BLOUNT, 


256 IDA RALSTON VS. GEORGE B. TURPIN, &¢., ET AL. 


Voucher + 49. 
Macon, GA., April 12th, 1868. 


Received of Geo. B. Turpin, guardian, one hundred dollars. 


JAMES A. RALSTON. 


\ 


Voucher # 50. 


Received of Geo. B. Turpin, guardian for J. A. Ralston, one hun- 
dred and fifty dollars for quarter ending April Ist, 1868. 
April 14th, 1868. 
LAURA. R. SMITH. 
ASI Voucher # 51. 
Macon, April 16th, 1868. 


ceceived from Geo. B. Turpin, guard’n for Jas. A. Ralston, Jr., 
one hundred and twenty-five dollars for subscription to steam-fire 
engine. 
JOHN C. CURD, 
C-air. Com. Protection Fire Co. No. 1. 


Voucher # 52. 


teceived from Geo. B. Turpin one hundred and four ;*°5 dollars 
for his State special tax for 1868, guardian Jas. A. Ralston. 


$104.40. F. M. HEATH, 2 C. 
Voucher # 58. 
Macon, GA., April 27th, 1868. 


Received of Geo. B. Turpin, guardian, three hundred and one 
($301.00) dollars. 
JAMES A. RALSTON. 


Voucher # 54. 


Received of Geo. B. Turpin, guardian, fifty dollars. 
April, 30th, 1868. 
J. A. RALSTON. 


Voucher # 55. 


CoLuMBuws, 9th May, 1867. 

Dear Srr: Col. Thornton informs me that you wished me to 

draw on you for my fee of $500 for arguing the case of Thornton, 

adm’r, against Bozeman & wife and against James Ralston, at the 

last su preme court, the agreement being made for James Ralston 

470 andagainst Bozeman & wife. Accordingly I have drawn on 

you a at sight for $500 in favor of John King; the draft bears 

date of this day. Mr. King will send it to W. W. Wrigley, cash’r 

ist National Bank, for collection. Take it up, and it with this letter 

will be a sufficient voucher to you before the court of ordinary when 
you make your return as guardian of James Ralston. 


Very respectfully, HENRY L. BENNING. 
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Mr. George B. Turpin. 
CoLtumbBus, GA., May 8th, 1868. 
At sight pay to the order of John King five hundred dollars, value 
received, and charge the same to account of— 
HENRY L. BENNING 
To Geo. B. Turpin, Macon, Ga. 
Pay to W. W. Wrigley, cash’r, or order Jno. King. 


W. W. WRIGLEY, Cash’r, 
Per A. ADAMS. 


Voucher = 56. 
$566.00. Macon, GA., May 11th, 1868. 


Ree’d of Geo. B. Turpin, guardian, two hundred and fifty-six dol- 
lars. 
JAS. A. RALSTON. 


Voucher = 57. 


Macon, May 12th, 1868. 
Mr. Geo. B. Turpin, guardian for Jas. A. Ralston, to V. Brunner, Dr. 


To ac. plastering theatre_---- ial dplbadien, insasle aaseabaetora alana meee $10 00 


Rec'd payment, 


47] Voucher # 58. 
$333.33. Macon, March 20th, 1868. 


? 

Geo. b. Turpin, guardian for-Jas. A. Ralston, of the county of 
Bibb, having subscribed for ten shares of stock in the Planters’ Ware- 
house Company of the City of Macon, said shares of stock being for 
one hundred dollars each, and having paid to the president of said 
company three hundred and thirty-three ;%%, dollars on account of, 
this is to certify that said Geo. B. Turpin, guardian, or his legal rep- 
resentative, will be entitled, on the P ayment of the balance due on 
said subscription when called for, said W. ‘T. Lightfoot- shares 
of stock, the said Geo. B. Turpin, gt Ste holding this certificate, 
or his legal representatives, having full right in the premises to par- 
ticipate in the management of said company under the rules and 
regulations thereof; this certificate to be cancelled and stock scrip 
issued under the act of ‘incorporation to be delivered to the said 
George B. Turpin, guardian, or his legal representative. 

By order of the president: 

W. T. LIGHTFOOT. 
M. D. PALMER, Secretary. 


Rec'd on the within, as a further installment on the Planters’ 
Warehouse stock, one hundred and sixty-six 3%;'5 dollars. 
May 8th, 1868. 
W. T. LIGHTFOOT, President. 
SO —368 
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Received on the within two hundred and fifty dollars. 
May 238d, 1868. 
W. T. LIGHTFOOT, President. 


472 Ree’d from Geo. B. Turpin, guardian for J. A. Ralston, two 
hundred and fifty dollars in full for ten shares of the capital 
stock of the Planters’ Warehouse. 
Macon, July 6th, 1868. 
W. T. LIGHTFOOT, President. 


Voucher # 59. 
$75.00. Macon, June 5th, 1868. 


Rec’d of Geo. B. Turpin, guardian for Jas. A. Ralston, minor, sev- 
enty-five dollars, for which we agree to take the risk of rain and 
leak store on our stock of goods in our store on corner of Cherry & 
Cotton avenue, and also on everything in the rooms above said store, 
and agree not to hold him responsible for any damage on stock of 
goods or on anything in our rooms above said store until the first 
day of October, 1868. 

EK. WARD & SISTER. 

Witness: W. H. VIRGIN. 


Voucher # 60. 
JUNE 8TH, 1868. 


Geo. B. Turpin, guardian for James A. Ralston, to Stephen Elder, Dr. 


To whitewashing 7 rooms & hall, 8; plastering, 2---. .--- $10 00 
“ scouring rooms, 3.00; repairing pavement, 3.25___- —--- 6 25 


$16 25 
Rec’d payment, 
STEPHEN ELDER, 
Per VIRGIN. 


Voucher # 61. 


Macon, June 11th, 1868. 
473 Mr. George B. Turpin, guardian for Jas. A. Ralston, Macon, to 
United States, Dr. 


Tax on income for 1867, 65.98; gold watch, 2 -----. ------ $67.98 
Received payment, 


J. ©. McBURNEY, Collector, 
Per P. LAND. 


Voucher # 62. 


Macon, June 30th, 1868. 


Ree’d of Geo. B. Turpin, guardian, one hundred and sixty-four 
dollars. JAMES A. RALSTON. 
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Voucher # 63. 
Macon, July 1st, 1868. 


Rec’d of Geo. B. Turpin, guardian, ninety-five dollars. 


Voucher # 64. 


Macon, GaA., July 4th, 1868. 
Geo. B. Turpin, guardian for James A. Ralston, to Henry Blount, Dr. 


See Wee Fe er GOP cic cccns susie $17 00 
Paid. 
HENRY BLOUNT, 
P’r VIRGIN. 


Voucher # 65. 


Rec’d of Geo. B. Turpin, guardian, two hundred and twenty-five 
doilars and fourteen cents. 
$225.14. 
JAS. A. RALSTON. 


474 Voucher # 66. 
JULY 3D, 1868. 
Received of Geo. B. Turpin, guardian Jas. A. Ralston, of the estate 
of James A. Ralston, of the city of Macon, county of Bibb & State 
of Georgia, deceased, the sum of five hundred and sixty dollars, 
being the amount of internal revenue tax on legacies or distribu- 
tion — James A. Ralston- son, 560.00—$560.00—for which payment 
of tax or duty under the provisions of the excise law of the United 
States, approved July 1st, 1862, the said George B. Turpin to be 
allowed by the person or persons entitled to the beneficial interest 
in said estate to the said amount of $560.00. 
J. C. MCBURNEY, Collector. 


Voucher + 67 
Macon, GA., July 7th, 1868. 
Ree’d of Geo. B. Turpin, guardian, eleven hundred seventeen ;°)/5 
dollars. | 


JAS. A. RALSTON. 


1868. 

July 7. To balance on hand from last return.--.---- $1,470 35 
“ § © rent from Rows @ Borr_......... sae il 62 50 
Pope. ee : BOR Ee AR Cains ssa vi sesamin 10 00 
”- in ‘ Miss E. Ward & sister ~--~--.- 79 00 
eae eee ae ‘i hall 2 nights, 22—23 Sept. -.---~- 50 00 

Ot. IZ, * si coupons, city ete pmiciantignnsie 300 00 

gel: " James A. Nisbet, } 6 mo’s rent 


I aii iintiesk teers shene. apenas 300 00 
. 2 * ” Ne dois cian duiisccicenesdniccenone 20 00 
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Dec. 9 
té 66 
éé é¢ 
ce fe 
€é 66 
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Dec. 12. 
16. 


1869. 


Jan’y 4. 
“° O99 


Feb’y 6. 


46 és 


¢é 16 
c¢ 


été 


c¢ 


ce 


11. 


To rent from hall, 1 night ----- 


Feb’y 16. 
¢é éé 


sé 


To rent from C. 


ce 


‘6 


‘é ¢ sé 
se cs é¢ éé 
ce ce ¢é ¢é 
ce é¢ é¢ é¢ 
cc ée éé é¢ 
cé é¢ &¢ c¢ 


é¢ 1 &é 
i 


W. G. Harris, quar 


L. W. Rasdall —-- 
WY aes RE ake 
L. W. Rasdall —_- 


To rent from hall 3 nights -..--..---- 
46 ¢é 6 *) ¢é - sig he a 
cé ¢é sé | gee: | eto aen i 


-—— — ow oe ee Oe ee ee oe 


——- oF ee ee ee ee eee ee 


— ee eee ee ee eee ee ee ee 


Porter & HUGegms ...0.0645.. 


do. sees he Sela sl th lee ems 
Fitzgerald & Carroll... -----~- 
Miss Ward & sister_..._-..---~- 
Theo. W. Ellis... bce sav eckaudess 
HE yg. ? ieee 
Dubb & Spritz nai creat eh 
Dr. Collin since sels i ‘ata hia Na alc Sse tecnica de 
L. W. Rasdall ER Erag ty sey fee eer 
. "a, . See 


Sot, Been... | 
Maeon B. & 


wi 
Simmons & 3 


— ——— we ee ee ee ee ee eee 


Le og | eee 


PEE causes twketaewuenat 


W oodrutt WY Bro. —- Tan ER Ee 


Jenkins, for land 


ee ee 


hall 4 nights—15, 16, 17, & 28. 


Miss Ward for De 


hall 1 night.--_- 
&é (5 é¢ 4. A 


Miss Ward, rent... 
S. M. Sensel & Br 


c.. 6S 


— ce —_——_—- « _— oo ——_ <— «<- 


Renee eonpenneen Peg te oa 


SEBO: WW. DAO axumctatesabvi 


H. Baird, agent ..___- 
“ A ee ay 
_ Havens & Brown .. eae Saat 


Feb’y 16. To rent from Bacon & Simmons 
se 


Geo. N. Holmes 


Ee Deeb cS 


Dubb & Spritz 
— zgerald ~~ _- 


— ee ee ee ee eee ee 


ne ee ee 


——— —- —— << «= =e ae ae oe coe 


-—— ~~ — — <— oe om oe om 


es 


° oP ant 


| F eb’y 16. To rent rec’d from L. W. 


IDA RALSTON VS. GEORGE 


B. 


TURPIN, &C., ET 


. . W. per; cciiicice Nisei aie bacaeaeas deli 
” le n - We, Ce, ER. ei kreiicten 
ée “¢ é¢ éé é¢ éé 
¢¢ é¢ c¢ é¢ ée¢ ge ig hee eg 
é¢ é¢ sc é¢ é¢ Soe Si er ee 
é¢ é¢ é¢ é¢ cé pg ae, SL Ree) oe 
sc éé sé ‘¢ é¢ i 3, Le ek Pe ee 
ée¢ é¢ éé c¢ << ie an PC 
f (4 ew 4 aan 
é¢ ‘ <¢ ¢é <¢ ¢ a 
FO I a os wick dines aa aed ae 
1868. 
July 10. By am’t paid to M. Riley, voucher #1------ 
‘ 7 ° . Jas. A. Ralston, voucher # 2- 
ae . 4 Mrs. L. A. Smith, voucher 
: Sy PER er oe ae MN nr 
Sept. 2 . 7 Jas. A. Raiston, voucher +4 
66 5. é¢ é¢ of 6 ¢é eH 
477 Sept. 26. By am’t paid Jas. A. Ralston, voucher 
‘ onc monn sins va 
F Sept. 26. By am’t paid Henry Hines---~ Voucher # 7. 
2 ‘ 7 . G. Nussbaum ____ . ° “3 
' Oct. — = . J.C. MeBurney- ’ ae 
Y ™ . . Mrs. Laura R. Smith , voucher 
SR ee eerie ee FTN ve 
7 : A . Vani Ross.._-_-- Voucher # 11_- 
e _ ° ” Crigley & Knott, 7 ae ee 
64 | ‘ Dubb & Spritz_- . © Toa) 
. }) * ” G. Nussbaum_- : “14... 
" " 4 . Be 2 Pe aierinuu ” gaat | ee 
. i.” , city tax (1868)- , “= 
° . 5 " Jas. A. Ralston— ' eat 5 fe 
" “i . ° L. W. Ricks.--- ° + te 
mE aig - , Jas. A. Nisbet (repairs), voucher 
Se err ner aS ani 
.: ae? > ? Jas. A. Ralston, voucher # 20- 
= . " ~ . _ Jones, Baxter & Day, voucher 
iy SEER A are ee eee ee ere Pe 
4 . ° - Lanier & Ander ‘son, voucher 
+ 29 SR ee ane CORT ae. 
. aoe " " Jas. A. Ralston. Voucher # 23_- 
ie 4 yea é¢ ¢< sé é¢ _ éé éé )' 
a ae . P. Fitzgerald --- . oie 
ny, Qh * ° A. B. Ross, clerk, “ oe 


AL. 


200) 
350 
955 


$13,015 


28 
106 
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Nov. 28. am’t paid Jas. A. Ralston- - we ee 732 00 
me 2 5 taxes on dwelling, voucher 
SOI sn sinctiesacecsonink: lab niin skip acaba | 7o 00 
ae as “ Macon Gaslight Co., voucher 
Ie voice oenuaacatinnmadaubeasadenmaid 3 00 
gee: amie . Jas. A. Ralston, voucher #30_- a00 O00 
1867 
Jan’y 5. “ : Capt. W. W. Carnes, voucher 
Os elehiacsntaphn is cae igaceeli ling 100 00 
, . . . Mrs. Laura R. Smith, vouche ~ 
Os sccatniesins ies nn snes samara 250 00 
eS ae es Jas. A. Ralston- Voucher # 33-- 863 20 
te: Mi . E. C. Grannis-_- " © ns 550 O00 
Feb’y 15. By am’t paid J. M. Ogden, voucher 
i. seins iitciaes iculeids aagllaindcan 1,769 50 
478  Feb’y 16. By am’t paid Jas. A. Ralston, voucher 
+ 3 Ob snoiansiicen soonest nated nanan aoe 58 30 
PN ici sti taccsnsvicnien evsrvicniies eaeiaieolel aainlaiiaine 4 50 
Guardian’s commissions and receipts and dis- 
OI iia sais ve na iccesmssn ain vcs semanas ea cat 605 81 
ren vee. A. Hasion, #31 ...< .6ncccwa wim 4503 18 


$13,015 19 


By account of property turned over to ward of this date, he hav- 
ing arrived at the age of twenty-one years, voucher #38, to which ~- 
reference is made In this return. 


GrEORGIA, Bibb County : 
Personally came George B. Turpin, guardian, who, being duly 


sworn, says that the foregoing return is just and true as it stands 
stated, to the best of his knowledge and belief. 


GEO. B. TURPIN. 


Sworn to & subscribed before me this Feb’y 19th, 1869. 
C. T. WARD, Ordinary. 


Recorded in Book “O” March 19th, 1869. 
) WARD, Ordinary. 


Voucher #1. 
Geo. B. Turpin, guardian Jas. A. Ralston, to ordinary’s office, Dr. 


1867. Y 
Sept. 2. To application and order for letters of guardian- 
atch Serica ip traci 'ni es nda a otc sine . £28 
Letters & recording, 2; affidavit, 30 ....-.------ 2 30 
Bond & recording, Z; revenue stamp, 1 ........... 3 00 
Recording petition & order, 1 ..-.-.-..-...--~-- 1 00 


479 1868. 
July 7. Return—recording return & vouchers --.. 29 70 
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Received from George B. Turpin, guardian, twenty-eight 5,9, dol- 
lars, the amount of the above ac., this July 10th, 1868. 
WM. M. RILEY, Ordinary. 


Voucher # 2. 
Macon, July 17th, 1868. 
Rec'd of Geo. B. Turpin, guardian, one hundred and six dollars. 
JAMES A. RALSTON. 
Voucher # 3. | 
Macon, July 19th, 1868. 
Ree’d of Geo. B. Turpin, guardian for James A. Ralston, two hun- 
dred and fifty dollars for quarter ending July 14th, 1868. 
LAURA R. SMITH. 
Voucher # 4. 
Macon, Sept. 12th, 1868. 
Rec’d of George B. Turpin, guardian, one hundred and _ ninety- 
> 7 & } . 
seven ;°,°, dollars. 
$197.50. JAS. A. RALSTON. 
Voucher # 5. 
Macon, Sept. 16th, 1868. 
Rec'd from George B. Turpin, guardian, one hundred and four- 
teen dollars. 
$114.00. JAS. A. RALSTON. 
Voucher #6. 
480 Ree’d of George Bb. Turpin, guardian, seventy-five dollars. 
JAMES A. RALSTON. 


Voucher +7. 


George B. Turpin, guardian Jas. A. Ralston, to Henry Hinds, Dr. 


To 12 days work on Cherry St, Roll... ...4-ssc0-5.-. $24 00 
‘“ whitewashing hall on Triangular block -----------~-- 13 50 


LO - 
Sof oO 


Ree’d of Geo. B. Turpin, guardian Jas. A. Ralston, thirty-seven 
7°, dollars in full for the above ac. , 
Sept. 26th, 1868. 
$37.50. HENRY HINES. 
Voucher + 8. 
Macon, GaA., July, 1868. 
Geo. B. Turpin, guardian Jas. A. Ralston, bought of G. Nussbaum, 
2 pieces CeaRDUIEN, OD WW. Bi, Aad cancisnnnccnncnnm aman $12 38 
$12.38. 
Received payment, G. NUSSBAUM. 
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Voucher #9. 


Unitep Str ATES INTERNAL REVENUE 
COLLECTOR’s OFFICE, 2p Dist. oF GEO., 
Macon, Oct 8th, 1568. 
Rec'd of G. B. Turpin, Esq., guardian for James A. Ralston, four 
hundred and five ;%°; dollars, being part of an assessment on 1n- 
come of est. of James A. Ralston, deceased, assessed against B. A. 
Thornton, adm’r of est. of James A. Ralston, deceased. 
$405.60. J.C. McBURNEY, Coll., 
Pr. THOS. RYAN. 


481 Voucher # 10. 
Rec'd of Geo. B. Turpin, guardian for James A. Ralston, two 
hundred and fifty dollars for quarter ending Oct. 14th, 1868. 
$250.00. ‘LAURA R. SMITH. 
Voucher # 11. 


George B. Turpin, guardian for James A. Ralston, to Van Ross, Dr. 


Pe Oe FR OEIOE, ao iii wer ccrddud eeeens 9 30 
© CORTE CRORE ETDS «ni cc ccmicentiolbiilnlemne 1 75 
“5 loads seconds ~_----~ ihn ds ns apd ane iieepeionss 2 50 


Macon, Oct. 7th, 1868. 


Received from Geo. B. Tur pin, guardian for James A. Ralston, 


thirteen ;°°, dollars in full of f the above bill. 
his 


$13.55. VAN x ROSS. 
mark. 
Witness : 
J. MONROE OGDEN. 


Voucher # 12. 
Macon, GaA., 1868. 


G. B. Turpin, guardian Jas. A. Ralston, bought of Wrigley & Knott. 


EE ce Ie I ii snatched ain ished na ig ereena a $1 25 
A Fs een A INE, CB ais ns sien sniniellac as ncnmnrlaalbccal iets 45 
ee |, CN RE PC EM rey ee 1 00 


$2 70 


Ree’d of Geo. B. Turpin, guardian for James A. Ralston, minor, 
two ;';°5 dollars in full of the ac. . 
$2.70. WRIGLEY & KNOTT, 
Pr. KENNEDY. 
Macon, Oct. 7th, 1868. 
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482 Voucher #13. 
Macon, Oct. 1st, 1868. 
Geo. B. Turpin, guardian James A. Ralston, to Dub & Spritz. 
For ixing shelves in Mor, b: bin... .o sno cde $14 75 
Received payment, 
14.75. DUB & SPRITZ. 


Voucher = ] 4. 


€f> 


Macon, GA., Oct. 10th, 1868. 
Geo. b. Turpin, guardian Jas. A. Ralston, bought of G. Nussbaum, 


Cc 
Nept. 16. 314 osnaburgs ......._.....--- jah oe ences hd aaa $6 95 
“ 19, 3. “ PS ean ae Mee ok oF Sle 7 00 
“ 30. 30 Te! Oe eer aren NE PE Te oO 25 


$21 O1 


Rec’d payment of Geo. B.-Turpin, guardian of Jas. A. Ralston, 
twenty-one zy. 
$21.01. Dp: &, 3. 


Voucher #15. 


Geo. b. Turpin, guardian J. A. R., to E. Price. 


PA. OS CO oceans I rr ee NR AEE Ee 16 00 
Ba Er WI aN a a Os L 60 
~ 2 OR, tao! 1 Oe SD ane ai cat dedi atl eat coe 2 25 
* work on doors @ Windows... ......... teers Ce Re 75 
ES es eee mee tarie IN Ree nN NE He 25 
ye e Wh Sg i eee el eae 2 


$21 10 


Ree’d of Geo. B. Turpin, guardian of Jas. A. Ralston, twenty-one 
lollars in full for above ae. 
$21.10. K. PRICE. 
483 Voucher = 16. | 
City TREASURER’S Orricr, Macon, Oct. 12th, 1868. 
Received from Geo..B. Turpin, guardian of Jas. A. Ralston, six 
hundred and five ;°;°y dollars for city tax on real and personal estate 
for 1868. 
$605.00. C. J. WILLIAMSON, Treasurer, 
Pr Ux. 


Voucher £17. 
h 


[acon, GA., Oct. 12th, 1868. 


Ree’d of George B. Turpin, guardian, one hundred dollars. 
$100.00. JAMES A. RALSTON. 


34—368 
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Voucher #18. 


George B. Turpin, guardian for James A. Ralston, to L. C. Ricks, Dr. 


er ND ONIN ia heat servo ne tis oe $51 00 
UI INS ha ln: cc cansins assis ste aioe mpm wrigto iat saci 3 00 
Re TUE CUE BE aici scien niniion aoteenint miemaisiinciinmeincninn 3 50 

| ; 2 00 


$40 00 
Received payment of Geo. B. Turpin, guardian for J. A. Ralston, 
forty dollars in full of the above ac. 


$40.00. L. C. RICKS. 
Oct. 12th, 1868. 
Voucher # 19. 
Macon, GA., Oct. 15th, 1868. 


2 5 


ceceived of Geo. B. Turpin, guardian, fifty-three 755 dollars, one- 
; 


half of repairs & improvements put on the Ralston house in 1867. 
$55.25. JAMES A. NISBET. 
484 Voucher # 20. 


Macon, Oct. 19th, 1868. 
Ree’d of Geo. B. Turpin, guardian, one hundred dollars. | 
($100.00.) JAMES A. RALSTON. 
Voucher # 21. 


G. B. Turpin, guardian, bought of Jones, Baxter & Day. 


1868. 
a ee eS | | ee eee gree On wo Herne rene a $6 00 
Oct. 13. 1 do. do. OT. schist ic eS lala apaadeaineicaliadatelon 3 00 


$9 00 


Rec'd of G. b. Turpin, guardian of James A. Ralston, nine dol- 
lars in full of above ae. 
Oct. 15th, 1868. 
JONES, BAXTER & DAY, 
CARTER. 


Voucher # 22. 


Macon, Ga., Oct. 19th, 1868. 
Ree’d of Geo. B. Turpin, guardian of James A. Ralston, one hun- 
dred dollars in part of our fees in case pending for the settlement of 
accounts of b. A. Thornton, adm’r, on estate of James A. Ralston, 
dec’d. 


LANIER & ANDERSON. 
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Voucher # 28. 
Macon, Oct. 21st, 1868. 
Ree’d of Geo. B. Turpin, guardian, $100.00, one hundred dollars. 


$100.00. JAMES A. RALSTON. 
Voucher # 24. 

485 Macon, GA., Oct. 22d, 1868. 

_ Ree’d of Geo. B. Turpin, guardian, four hundred dollars. 

($400.00.) | JAS. A. RALSTON. 


Voucher # 25. 
Geo. Bb. Turpin, guardian Jas. A. Ralston, to P. Fitzgerald. 
1868. 
Oct. 23. Falkner’s bill, 50.10; carp’sac., 7.75; Read’sac., 1-. $63 85 
Ree’d of Geo. B. Turpin, guardian, sixty-three ,%6 dollars in full 
for above ac. 
$63.85. P. FITZGERALD. 
Voucher # 26. 
In Bibb Superior Court. In Equity. 
GEORGE B. Turpin, Guardian ad litem, 
US. 
NATHAN BozEMAN & WIFE. 


Exemplication to superior court-----.--- settee dewa aeeamae $26 00 
I id a ie 8 cl ala net Ye By ey See 1 00 
SAN ssc Saini ncn eet ah anand Nenana anced laaaaal 1 00 
OIG a iscsi clint cents ciniani ahla wield Rice ihn lp ae 2 00 


$30 00 


Ree’d, Nov. 9th, 1868, from Geo. B. Turpin, adm’r ad litem, thirty 
dollars in full of the above bill. 
B. ROSS, Clerk. 
Voucher # 27. 


Macon, Nov. 23d, 1868. 


486 Rec’d of Geo, B. Turpin, guardian, seven hundred and 
thirty-two dollars. 
$732. JAMES A. RALSTON. 


Voucher # 28. 
Macon, Dec. 12th, 1868. 
Rec'd of Geo. B. Turpin, guardian, seventy-five dollars, being half 
payment of taxes on Ralston dwelling. 
$75.00. P. J. WILLIAMSON, 
By F. TYE. 
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Voucher # 29. 


George b. Turpin, guardian Jas. A. Ralston, to Macon Gaslight Co. 


1868. 

Se 2, 20 2 ROP (OP a nin na nnn cece eee Saison 0 00 
Received payment from G. B. Turpin. 
$3. 7 MUGH McLEAN. 


Voucher = 80. 


Received from George B. Turpin, guardian, three hundred and 
fifty dollars ($350.00). 
Jan’y 4th, 1869. JAS. A. RALSTON. 
e/ ; 


¢) 


Voucher # 8 
Macon, GA., Jan’y dth, 1869. 
Received of Geo. B. Turpin, guardian for James A. Ralston, one 
hundred dollars, on ac. of insurance on property belonging to said 
Ralston. | 
$100.00. W. W. CARNES, 
Insurance Agent. 
Voucher + 32. 
487 Received of Geo. B. Turpin, as guardian for James A. Ral- 
ston, the sum of two kaadived and fifty dollars. 
Jan’y 17th, 1869. 
$250.00. LAURA kh. SMITH. 


| oucher = ss 


Macon, feb’y 15th, 1869. 


Received of Geo. B. Turpin, guardian, eight hundred and _ sixty- 
three ;°2; dollars. 


00 


$863.20, JAMES A. RALSTON. 
Voucher = 34. 


Received of George B. Turpin, guardian of J. A. Ralston, five hun- 
dred and fifty dollars, for insurance on property belonging to said 
Ralston in square + 59, Macon, Ga. 

$550.00. Ki. C. GRANNISS, 

| By H. M. GRANNISS. 
| Written across the face:} Duplicate 


- on 


Voucher + 35. 
Macon, Ga., Feb’ y 15th, 1869. 


Received of Geo. B. Turpin, ‘artis sal or Fomes A. Ralston, sev- 
enteen hundred and sixty-two dollars, for insurance on property be- 
longing to said Ralston, situated on square 39, Triangular block, and 
on dwelling on Bond Hill. 

$1,762.00. J. MONROE OGDEN, 

Per J. L. POWERS. 
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Voucher # 36. 


Macon, GA., Feb’y 16th, 1869. 
AR > 6 twa taar > 2 rm fe . 2 16 iftviale 3 
488 Received of George b. Turpin, guardian, fifty-eight 33% 
dollars ($58.30). 
JAS. A. RALSTON. 


Voucher + 37. 


Macon, Ga., Feb’y 17th, 1869. 
Received from George Bb. Turpin, my guardian, four thousand 
five hundred and three ;1,8; dollars in cash, it being the amount in 
his hands and due me at this date, for which I release him as my 
guardian. 
$4,505.18. JAMES A. RALSTON. 


In presence of— 
J. MONROE OGDEN, 
Notary Public, Bibb County, Ga. 


Voucher # 88. 


Received from George Bb. Turpin, guardian, three promissory 
notes, signed L. W. Rasdall & Co., for three hundred and twenty- 
five dollars each, due said Turpin, guardian, or bearer, six, nine, 
and twelve months from date, and dated Oct. Ist, 1868. 

Three notes, signed L. W. Rasdall,for three hundred dollars each, 
and due six, nine, and twelve months from date, and dated Oct. Ist, 
1868. 

Three notes signed W. A. Huff, and due six, nine, and twelve 
months from date, and dated QOct. Ist, 1868, for six hundred and 
fifty —. 


Three notes for three hundred dollars each, due six, nine, 
489 and twelve months from date, and dated Oct. Ist, 1868, signed 
Porter & Hudgins and A. B. Small, see’y. 

Three notes signed Porter & Hudgins and A. B. Small, see’y, for 
three hundred and twenty-five dollars each, and due six, nine, and 
twelve months from date, and dated Oct. Ist, 1868. 

Three notes signed P. Fitzgerald, for three hundred and twenty- 
five dollars each, and due six, nine, and twelve months from date, 
and dated Oct. Ist, 1868. 

Eight notes signed Dub & Spritz, for one hundred and eight 3; 
dollars, and due five, six, seven, eight, nine, ten, eleven, and twelve 
months from date, and dated Oct. Ist, 1868. 

Three notes signed L. W. Rasdall, for twenty-five dollars each, and 
due six, nine, and twelve months from date, and dated Oct. Ist, 
1868. ; 

Three notes signed Geo. W. Holmes, for thirty dollars each, and 
due six, nine, and twelve: months from date, and dated Oct. Ist, 
1868. | 


whe 


270 IDA RALSTON VS. GEORGE B. TURPIN, &¢., ET AL. 


Three notes signed Simmons & Bacon, for thirty dollars each, and 
due six, nine, and twelve months from date, and dated Oct. Ist, 
1868. 

One note signed Havens & Brown, for fifty-eight dollars, and due 
five months from date, and dated Oct. Ist, 1868. 

One note signed Havens & Brown, for sixty-two dollars, 
490 = and due six months from date, and di ated Oct. Ist, 1868. 
Six notes signed Havens & Brown, for fifty-eight dollars and 
due seven, eight, nine, ten, eleven and twelve months from date, 
and dated Oct. 3d, 1868. ) 

Eight notes signed E. Price, p’r W. Price, for fifty-eight ;%3; dollars 
each, and due five, six, seven, elght, nine, ten, eleven, and twelve 
months from date, and dated Oct. Ist, 1868. 

Eight notes signed C. H. Baird, ag’t, for fifty-eight 533; dollars 
each, and due five, six, seven, eight, nine, ten, eleven, and twelve 
months from date, and dated Oct. Ist, 1868. 

Three notes signed Theo. W. Ellis, for one hundred and seventy- 
five dollars each, and due six, nine, and twelve months from date, 
and dated Oct. 1st, 1868. 

Three notes signed W. G. Harris, for three hundred and twenty- 
five dollars, and due six, nine, and twelve months from date, and 
dated Oct. Ist, 1868. 

Three notes signed 8. M. Seisel & Bro., for three hundred and 
twenty-five dollars each, and due first day of April, July, & October, 
1869, all dated July 29th, 1868. 

One note signed Havens & Brown, for two hundred and twenty- 
five dollars, dated Oct. 3d, 1868, and due five months after date, with 

a credit of one hundred and twenty-five dollars upon said note. 
49] All the foregoing notes payable to G. B. Turpin, guard- 
ian, for James A. Ralston and for house rent. 

Two accounts for rent, one against R. F. Lyons for forty dollars 
and one against Jno. B. Weems for forty dollars, both now due. 

Forty five dollars and seven cents in county scrip against Bibb 
county. 

‘T'wo notes given to James A. Ralston, dee’d, for twenty-five hun- 
dred dollars each, payable in gold, dated Sept. 1st, 1863, which is 
secured by a mortgage given to the same party and bearing date with 
the notes and signed by Mrs. Mary Ann Lamar. 

Nine stores, Ralston’s Hall, and all the rooms, offices, &c., con- 
tained in said block, commencing at W. P. Nelson’s store, on Cherry 
street, and extending round to the store now occupied by Burdick 
Bros. on Second street, with the land belonging to said stores. 

Five stores on Triang ular block, o ffices upstairs, &e., beginning 
at the First National sank, on Cherry street, and including Theodore 
W. Ellis’ store, which is partly on Cotton avenue, with the land be- 
longing to them, the two blocks built of brick. 

Whatever my undivided interest may be in the late residence and 

land of James A. Ralston may be, the samie being in litiga- 
492 tion now; whatever my undivided interest may be in the 

lands lying near Hughes Spring and race track, the same be- 
ing undivided. 
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Also one note signed Rasdall & Co., for one hundred and twenty 
dollars, dated October Ist, 1868, and due tweive months from date. 

One note signed T. H. Harris, and dated October Ist, 1868, due 
six months from date, for thirty dollars, & payable to George B. Tur- 
pin, guardian for James A. Ralston. 

Two lots of land in originally Cherokee county, known as 68 & 
155, both in the 12th dist., 84th section, each containing 160 acres, 
according to original survey. 

One ac. against I. P. Granniss for rent & due for seventy dollars. 

Ten city bonds for $500 each (city of Macon). 

The foregoing being the property of every kind held and possessed 
or control-ed by my said guardian, consisting of real and personal 
property, for which I release him from all further lability as my 
guardian. 

Feb’y 19th, 1869. 

JAS. A. RALSTON. 

J. MONROE OGDEN, | 

Notary Public, Bibb Co., Ga. 


493 Bibb Court of Ordinary. May Term, 1869. 


And now at this term comes Geo. B. Turpin, guardian of James 
A. Ralston, who was formerly a minor, but is now twenty-one years 
of age, and asks that letters of dismission be granted to him, as he 
has fully settled with his ward and turned over all his property and 
effects to him and that he has caused citation to issue and run in 
terms of the law, and that no objection has been made or filed in 
office, and, upon examination of his return and of his vouchers in 
office, it is shown that said guardian has paid his said ward over 
what money and other effects he has in his hands belonging tv him. 

It is, therefore, ordered that said guardian be dismissed from said 
guardianship and that letters of dismission do issue to him. 

May 3d, 1869. 

By the court: 

C. T. WARD, Ordinary. 
GrEorGIA, Bibb County: 


I, John A. McManus, judge of the court of ordinary of said county, 
do hereby certify that the foregoing fifty-four pages contains a true 
copy of letters of guardianship of George b. Turpin, as guardian of 
James A. Ralston, minor, returns and vouchers, and also letters of 

dismission of said George B. Turpin from his guardianship of 

494 the estate of James A. Ralston, as appears of record in the 

. ordinary’s office of said county. I am myself clerk and only 
clerk of said court. 

Given under my official signature and seal of office this May 14th, 
1885. | 

[SEAL. ] J. A. MCMANUS, 
Ordinary and ex Officio Clerk. 


Endorsement: In U. S. circuit court, western division, southern 
district of Georgia. Ida Ralston vs. Geo. b. Turpin et al. Certified 


et See 


212 IDA RALSTON VS. GEORGE B. TURPIN, &¢., ET Ab. 
copy of returns of Geo. B. Turpin, guardian of Jas. A. Ralston. 
Filed July 6th, 1885. L. M. Erwin, deputy clerk. 


Letters of Dismission of Geo. B. Turpin as Guardian, &c. 
GEORGIA, Bibb County: 


By the honorable the ordinary of said county to all to whom these 

»resents shall come or be made known, Greeting : 

\; :ereas George B. Turpin, guardian of James A. Ralston, orphan 
of James Ralston, deceased, has made application for dismission 
from said guardianship, and, on examination of the management 
of the estate of the said James A. Ralston, orphan, having found all 

and singular the property of said estate which came to the 
495 hands of George B. Turpin well and truly managed, as ap- 

pears by the vouchers lodged in office, we do, therefore, in 
pursuance of the powers vested in us, hereby discharge, exonerate, 
and dismiss the said George Bb. Turpin from the guardianship as 
aforesaid ; and, further, discharge, exonerate, and dismiss him from 
any recently entered into by and for James A. Ralston in conse- 
quence thereof. 

Given under my Official signature this third day of May, 1869. 

[SEAL. | C. P. WARD, Ordinary. 


Identified as introduced in evidence by respondent. 
J. H. HALL, Lxaminer. 
Filed July 6th, 1885. 
L. M. ERWIN, 
Deputy Clerk. 


Certified Copy Letters Testamentary of Geo. B. Turpin on Estate Mrs. 
Aurelia L. Bozeman; Application, Order, and Letters of Dismission 
of said Executor from said Estate. 


GrorGIA, Bibb County : 


By the honorable ordinary of said county to all to. whom these 
presents shall come, Greeting: 

Know ye that on the sixth day of October, in the year of 

496 our Lord one thousand eight hundred and seventy-three, 
the last will and testament of Mrs. Aurelia L. Bozeman, of 

said county, deceased, was exhibited in open court and in common 
form of law proved and admitted to record, a copy of which is here- 
unto annexed; and administration of all and singular the goods, 
chattels, credits, lands, and tenements of said deceased was granted 
to George B. Turpin, one of the executors in and by said will named 
and appointed, he having first taken the oath and performed all 
other requisites required by law. He is by order of said court and by 
virtue of these presents legally authorized to administer the goods, 
chattels, credits, lands, and tenements of said deceased according to 
the tenor and effect of said will and testament and according to law, 
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and he is hereby required to render a true and perfect inventory of 
all and singular the goods, chattels, credits, lands, and tenements of 
the said deceased appraised and returned to this court according to 
law, and to render a true and correct account to the ordinary of said 
county of his actings and doings yearly until his administration is 
fully completed. | 

In witness whereof I have hereunto set my hand and affixed the 
seal of my office this sixth day of October, 1873. 


C. T. WARD, Ordinary. [s¥at.] 
GEORGIA, Bibb County: 


To the court ordinary: 

The petition of George B. Turpin, executor of the last will 
497 of Mrs. Aurelia L. Bozeman, showeth that he has fully dis- 
. charged all the duties-of said executors; that he has paid all 
the debts of his testatrix, Mrs. Aurelia L. Bozeman: has turned over 
the residue in his hands according to the will of his said testatrix, 
and has otherwise in all matters complied with the terms and pro- 
visions of said will. . - 

Wherefore — prays the usual citation may issue, requiring all 
persons interested to show cause, if any they have, why he should 
not be discharged from his executorship, and. while such citation is 
running his proceedings as such executor, may undergo a thorough 
revision by this court or some competent person appointed by it. 

GEORGE Bb. TURPIN, 
Executor Last Will of Mrs. Aurelia L. Bozeman, 
By A. O. BACON, Aitt’y. 


Bibb Court of Ordinary, at Chambers, Oct. 4th, 1878. 


Upon hearing the within petition it is ordered that the usual 
citation be granted by the court. 


J. A. MCMANUS, Ordinary. 


Bibb Court of Ordinary. July Term, 1878. 


Whereas George B. Turpin has made application to the court of 
ordinary for letters of dismission as executor of the estate of Aurelia 
L. Bozeman and citation has been duly issued and published, 
498 and it also appearing to the court, from a thorough examina- 
tion of all the proceedings of said George B. ‘Turpin, as execu- 
tor of said Aurelia L. Bozeman’s estate, that he has fully and faith- 
fully administered said estate and is legally entitled to a discharge 
as executor of said estate, and no objection being offered to his dis- 
mission, it is therefore ordered that he be discharged as executor 
of Aurelia L. Bozeman’s estate, and that as evidence of this discharge 
letters of dismission issue to him. 


By the court: J. A. MCMANUS, Ordinary. 


sp >” yA Od 
30—905 


GrorGIA, Bibb County: 


I, John A. McManus, judge of the court of ordinary of said county, 
do hereby certify that the foregoing printed and written pages 
(three in number) contains a true copy of the letters testamentary 
under the last will and testament of Mrs. Aurelia L. Bozeman, 
granted to George B. Turpin as one of the executors of said will, 
and the petition of said George Bb. Turpin for discharge from said 
executorship and the order granting the said George b. Turpin, ex- 
ecutor, letters of dismission therefrom, as appears of record in the 
ordinary’s office of said county. I am myself clerk and only clerk 
of said court. 

Given under my official signature and seal of office this May 14th, 
LS85. 

| SEAL. | J. A. MCMANUS, 
Ordinary and ex Officio Clerk. 


499 Endorsement: In U. S. ecireuit court, western division, 

southern district of Ga. Certified copy — letters testamentary 
of Geo. b. Turpin on est. Mrs. Aurelia L. Bozeman, application, 
order, and letters of dismission of said executor from said estate. 
Filed July 6th, 1885. L. M. Erwin, deputy clerk. 


Letter from J. A. Ralston to J. M. Ogden, June 24th, 1880. 


STAMFORD, Conn., June 24th, 1880. 
J. M. Ogden, Esq. 

DeAR Sir: Your letter, with check, received; much obliged. 
When you come North I would be pleased to have you come out 
here and make me a visit. There are many fine residences and 
fine drives here. Let me know the day before you come out, so I 
may be at train. 


Your friend, JAS. A. RALSTON. 


[dentified by Geo. B. Turpin as letter written by Jas. A. Ralston. 
J. BH. HALL. 
Filed July 6th, 1885. 
L. M. ERWIN, 
Deputy Clerk. 


500 Letter from J. A. Ralston to G. B. Turpin of June 29th, 1880. 


STAMFORD, Conn., June 29th, 1880. 
DeAR Mr. Turpin: Your letter of 25th received. In refer- 
ence to hack house and roofs, borrow as much money as you want 
on dwelling on hill to fix up all as you wish it fixed. Get sufficient 
to make all necessary repairs on all the stores if you can. I hope 
Huff will pay the $450. 
Your friend, JAS. A. RALSTON. 
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Introduced by respondent-; admitted by counsel for complainant 
and respondent- that body of letter is in handwriting of Ida Ralston; 


. Jas. A. Ralston’s signature thereto proven before me to be genuine. 
J. H. HALL, Examiner. 
Filed July 6th, 1885. L. M. ERWIN, 


Deputy. Clerk. 


Letter from J. A. Ralston to G. B. Turpin of July 28th, 1880. 
pin o y 


STAMFORD, Conn., July 28th, 1880. 
501 DEAR Mr. Turpin: [ have not had the pleasure of Mr. 
Ogden’s company yet, but I guess he is enjoying himself at 
Saratoga. Please send me three hundred ($3500.00) dollars by the 
oth of August. No news of any importance here. [am enjoying 
good health. Kind regards to your family. 
Your friend, JAS. A. RALSTON. 


Introduced in evidence by respondents. Counsel agree that body 
of letter is written by Ida Ralston; signature of Jas. A. Ralston 
attached thereto proven to be genuine. 


J. H. HALL, Evaminer. 


Filed July 6th, 1885. 
L. M. ERWIN, 
L. 3 Deputy Clerk. 


. Letter from J. A. Ralston to G. B. Turpin of Oct. 1st, 1880. 


STAMFORD, Conn., Oct. Ist, 1880. 

Dear Mr. Turpin: It is with deep regret that [read in your tele- 

oram of the death of your little daughter; would that it was in my 

power toalleviate your sorrow. I know it is hard to part with those 

we love, but the Almighty saw fit to fold your little darling to His 

breast as one of His lambs. She has gone toa far better 

502  world—away from sin and sorrow. It is hard, but you must 

submit to the will of ajust God. Your little son is saved; thank 

God for it, for He is not, as some people think in the hour of deep 

trouble, unjust. Express my deep, heartfelt sympathies to your 

family for their loss of little sister, and accept same from my wile, 
and your sincere friend, 


JAS. A. RALSTON. 


Identified by G. B. Turpin as having been received from Jas. A. 
Ralston, but both body of letter and signature thereto is handwrit- 
ing of Ida Ralston. 


J. H. HALL, Examiner. 
Filed July 6th, 1885. 


L. M. ERWIN, 
Deputy Clerk. 


aaa 
sett anionic, 


? 
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Letter of J. A. Ralston to G. B. Turpin of March 9th, 1881. 


STAMFORD, Conn., March 9th, 1881. 

DEAR Mr. Turpin: I received a long letter from Mr. Ogden in 
reference to house. I don’t understand the amount of money he 
requires to leave the house. [Tirst, he wants to put an addition on 

his house, build a carriage-house and servants’ rooms, and 
503 paint his house throughout. He states that will cost him one 

thousand dollars. Then he wants my mirror, chandelier, 
and the few articles of furniture. Now, Mr. Turpin, I am willing 
to do what is right, but I don’t want to pay out ail my money and 
have nothing for myself to buy me a home and fix my buildings in 
first-class order and settle all my debts. So now you can judge for 
yourself what I would have after everything is settled to get a 
home on, but, after thinking the matter over, I thought if you could 
borrow me twenty-five hundred dollars for my present use I would 
not dispose of the property until Mr. Ogden’s lease expires, but if 
you and Mr. Ogden can come to any reasonable understanding and 
you can dispose of property at my price, twenty thousand dollars, 
do so and I will be satisfied. 

I enclose you a letter from Mrs. Butler for your perusal ; see if you 
“an make out what she means. I would like the property taken out 
of the courtsif you can do it without any fuss. See Mr. Whittle ; as 
he‘sold the place, he will know all about the child question. If you 
can borrow the amount mentioned you can take out enough to put 
up the awning. 

If you were here I could tell you more fully my wishes than I can 
by writing. Have you found out who it is that wants to purchase 
place? I hope you enjoyed your trip to New Orleans. Let me 
hear from you soon and what you think can be done; also in refer- 

ence to enclosed letter. 
504 Kind regards to your family. 
Your friend, JAS. A. RALSTON. 


Introduced in evidence by respondent-. Counsel for both parties 
think letter is written by Ida Ralston ; signature of Jas. A. Ralston 
attached thereto proven genuine before me. 


J. H. HALL, Examiner. 


Filed in U.S. circuit court this July 6th, 1885. 
L. M. ERWIN, 
Deputy Clerk. 


Letter from J. A. Ralston to G. B. Turpin of March 29th, 1881. 


STAMFORD, March 29th, 1881. 
DEAR Mr. Turpin: I wrote you in answer to your letter some 
time ago; also asked for a statement, which I have not received. 
Will you please send me check for three hundred « fifty ($850.00) 


~+@ 


“ae 
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—e 


dollars? I hope the parties have not backed out. I read ofa retired 


Dr. wanting to buy and settle in Macon. Is he the one? 
My wife joins me in kind regards to yourself & family 


Your friend, JAS. A. RALSTON. 


505 Introduced in evidence by 1 Se npg ; agreed between 


counsel for both parties that body of letter was written by 
Mrs. Ralston; signature of Jas. A. Ralston attached thereto proven 


before me to be genuine. 
nod J. H. HALL, Lxaminer. 
Filed July 6th, 1885. 
L. M. ERWIN, 
Deputy Clerk. 


Telegram from J. A. Ralston to G. B. Turpin of April 9th, 1881. 


Dated Stamford, Conn., 9, 1881. 
Received at ——, April 9. 


To. Geo. B. Turpin: 


Sale satisfactory. Come to Stamford & charge expenses if papers 


are to be signed to make title good. 
JAS. A. RALSTON. 
1S. FG. 


Offered by respondent-. 
J. H. HALL, Examiner 
‘ Filed July 6th, 1885. 
L. M. ERWIN, 
Deputy Clerk. 


506 Letter from J. A. Ralston to G. Bb. Turpin of April 18th, 1881. 


STAMFOR D, U’ T., April 18th, 1881. 


Drak Mr. Turpin: We expect to leave yi on the 27th of the 
month, and will need five hundred ($500.00) —. If you have not 


got it will you please borrow it, and 2 will pay the interest ? 
have to pay for some things which wete broken in the house and 
pay our expenses and get a few spring aes I intend going to 


the Coleman House until I can cet settled in the ¢ ity, as | am un- 
decided what I shall do. I am going to the city to-day to make ar- 


rangements. My health is splendid, but Ida has been ill all winter 


and is so still. I made no promise to my aunt to give her money ; 
in fact, I have not seen her in one year. Daisy’s baby died last 


| youngest and of age. Frank Chase is the name of Daisy’s husband, 
| and are all living in New York, at the same house, on 34th street. 
| My wife joins me in kind regards to you and family. 


Your friend, JAS. A. RALSTON. 


Feb. I wrote you a letter a few days ago in reference to my aunt 
and the children. In case you do not get letter I will mention here 
that Jimmey is the eldest, then Annie, Daisy, and Charlie, who is the 


oe 
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P.S.—Letter & papers received; will go down Tuesday a. m. & 
send it to you ‘Tuesday night. 
J.-A. R. 


907 Offered in evidence by respondent-; agreed between coun- 
sel for both parties that letter is written by Ida Ralston; the 
signature of Jas. A. Ralston proven before me. 
JAS. H. HALL, Hxvaminer. 
Filed July 6th, 1885. 
L. M. ERWIN, 
Dep. Clerk. 


Letter from J. A. Ralston to G. B. Turpin of April 20th, 1881. 


STAMFORD, Cr., April 20th, 1881. 
Dear Mr. Turpin: [I sent you the papers, all duly signed and 

sealed, by registered letter from New York yesterday. The spaces 
left, the commissioner says, you can fill out. I notice the arrival of 
my auntin Macon. I hope you will not let her talk you into mak- 
ing any promises or to write to me, for I will not answer or make 
any promise whatever to her. I never told her I would give her 
money, and what I have given her was because I wanted to, and 
when | saw fit to stop it I did so; and when I get ready to give her 
money, if I have it to spare, I will do so, and not untill then. I pre- 
sume old Mrs. Butler wrote for her to come on, as she was going to 
sue me, as I don’t know of any other motive for her going to 

Macon. 
508 The game has commenced, so we may as well carry it on 

and see where it will end; this is as good atime asany. | 
wrote for five hundred dollars. Please send it so I can pay up my 
bills and move to New York. If you send it Saturday night I will 
not get it untill Tuesday. I am trying to find a cheap boarding- 
house, as the hotel is too expensive. Wife joins me in kind regards 
to yourself and family. 

Your friend, JAS. A. RALSTON. 


Introduced by respondent-; agreed between counsel for com- 
pl inant and respondent- that body of letter was written by Mrs. Ida 
Ralston ; the signature of Jas. A. Ralston thereto proven before me 
to be genuine. 
J. H. HALL, Lvaminer. 
Filed July 6th, 1885. 
L. M. ERWIN, 
Deputy Clerk. 


Letter from J. A. Ralston to G. B. Turpin of April 27th, 1881. 


STAMFORD, Cr., April 27th, 1881. 
Dear Mr. Turpin: Your kind letter received with enclosed 
509 check. I am obliged for your kindness. Try and let me 
have balance by May 5th. It took all you sent to see me 
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through here. We leave here to-morrow (Thursday) for the city, 

and have engaged board at 26th East 23d street. I will write you in 

afew days. I have quit drinking for two years and hope to keep it. 
Your friend, JAS. A. RALSTON. 


P.S.—Send all letters c. o. H. E. Jones, 756 Broadway. 


Identified before meas the signature of Jas. A. Ralston, and agreed 
between counsel for complainant and respondent- thatibody of letter 
is Mrs. Ralston’s writing. 

J. H. HALL, Examiner. 

Filed July 6th, 1885. 

L. M. ERWIN, 
Deputy Clerk. 


Letter from J. A. Ralston to G. B. Turpin of May 6th, 1881. 


New York, May 6th,1881. 
DEAR Mr. Turpin: Your letter of 2d received and contents noted. 
If you can make any arrangements with my aunt and you think it 
best to come on do so. J would like to have a long talk with you, 
which I cannot do by writing you. | 
510 Your friend, JAS. A. RALSTON. 


Offered in evidence by complainant; agreed between counsel 
for complainant & respondent- that body of letter is written by Mrs. 
Ida Ralston; signature proven to be that of Jas. A. Ralston. 

A es HALL, Kheaminer. 

Filed July 6th, 1885. 

L. M. ERWIN, 
Deputy Clerk. 


Letter from J. A. Ralston to Aleck Block of Sept. 12th, 1881. 


New York, Sept. 12th, 1881. 

FRIEND Brock: I wrote you a letter last Saturday to show Mr. 
Turpin (but I was mistaken as to his leaving). He was here yes- 
terday with Mr. Ogden, and I told him what I wanted done, so you 
can destroy letter. 

Will you please send mea statement of insurance from Oct. Ist 
on each building and when due? Mr. Ogden will write you to send 
me check for fifty dollars, which you will please send as soon as 


possible. 
Your friend, JAS. A. RALSTON. 
511 P. S.—I would like to know what the bill for those chairs 
for Hall will be. When you see Mr. Clay give him my kind- 
est regards and’ tell him I wrote him a long letter from Stamford 
which he never answered. Have IT. & messenger sent to J. A. R., 
756 Broadway, c. o. H. E. Jones. 


ge ee 
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Introduced by complainant; signature identified and proven 
genuine. 
J. H. HALL, Examiner. 
Filed July 6th, 1885. 
L. M. ERWIN, 
Deputy Clerk. 


Letter from Ida Ralston to G. B. Turpin. 


Mr. Turpin: Will you please send for Mildred Barker and see if 
she will come on and cook for us this winter? I want her as soon 
as possible; will give her ($18.00) eighteen dollars per month and 
pay her passage on and back in the spring. Jimmy went home & 
forgot to sign, but it is all right. Pay her passage by car or boat. 
The cook we had got drunk and run away with money belonging 

to us. Jam not very well yet, and will not be able to leave 
912 = hospital for two weeks vet. Got vour letter. HEverything is 

all right. I only told J. I was going to leave him to get him 
to stop « drinking. I got him to stop for one year. I am so glad. 
Have Mildred come as soon as possible, for we have no cook & 
Jimmey is very much disappointed. Give her Josephine’s address, 
and she will put her on the cars for Stamford—Josephine Pope, 412 
Seventh avenue—hoping this will not be too much trouble. Jind 
regards from Jimmy and self. 


Very truly, IDA RALSTON. 


Introduced in evidence by respondent. Signature was proven as 
that of Ida Ralston. 
JOS. H. HALL, Examiner. 
Filed July 6th, 1885. 
L. M. ERWIN, 
Deputy Clerk. 


\ 


Letter from G. B. Turpin to Ida Ralston of Oct. 16, 1882. 


Mrs. Ida Ralston. 


Dear Mapam: Yours of 10th received and contents noted. I re- 
gret very much to here you say you want a seperation from Jimmie. 
If — was you I would bear with him & try & get him to be — 

sober man; you have done it and | think you can again. 
513 You ought not get mad at what Jimmie says; you know him, 

and he was the same way before you & him married. If you 
and Jimmie has to get in family quarrels I don’t want to mix up in 
your family diferculity, & hoping you will continue to try & do for 
him & not turn ag: ‘inst him— 


Yours very truly, GEO. B. TURPIN. 
Macon, Oct. 16th, 1882. 


Offered by respondent-. 
J. H. HALL, Examiner. 


Be 7 


oe ee A eee 
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Geo. B. Turpin identifies the within letter as a copy of one he 
wrote to Mrs. Ida Ralston & put it in evidence. 

Complainant’s counsel objected to the letter being received in evi- 
dence on the grounds as follows: Because the original has not been 
accounted for & because no notice — given to produce it, & because 
it is illegal testimony. 


JOS. H. HALL, Examiner. 


The above objection withdrawn by complainant’s counsel. 


J. H. HALL, Examiner. 


Filed in U.S. circuit court July 6th, 1885. 
1 M. ERWIN, 
Deputy Clerk. 


pone 


O14 Letter from Ida Ralston to J. B. Turpin of Oct. 10th, 1881. 


New York, Oct. 10th, 1881. 
G. B. Turpin, Esq. 

DeAR Str: Jimmey has just had a two-hours conversation with 
Mrs. Smith, and he is anxious I should write you some of the par- 
ticulars. She said I could not by law take up those notes without 
Dr. Bozeman did the same, and that she would fight it through. 
She tried to impress it on Jimmey’s mind that you and I were work- 
ing together to get him to sign over everything to me, and then we 
were going to put him in a lanaticasy!um and keep him there until 
he died; we were weaving a plot and he would walk right into it. 
He told her that [ would sue her and make her prove it all in open 
court. She was taken aback. He told her that he did not own one 
dollar’s worth of property; that everything was signed over to me. 
When he told her that she could have killed him, she was so angry. 
She prayed, in his presence, that when you or your children passed 
under the buildings that the bricks would tumble down on you and 
kill you, and she said she was in that nasty dirty theatre and had 
to get out; there was not a decent place to sit down, and that your 

son was door-keeper. She isa terrible woman. You must 
515 look sharp to see there is no loop-hole that she can make use 
of, for she is on the war-path. 

Mr. Washburne has raised our board to $42 per week, so I got 
mad and told him he could have his room. I went out to-day and 
found a very pretty new brown-stone of 10 rooms, at $600.00 per 
year, cor. of 105th & Lexington avenue, so | will furnish it myself 
and have made arrangements to furnish on 15 Oct., on twenty days’ 
special credit, so if Mrs. Smith don’t send in papers after court sits 
take out her share and send me balance, as I will need it for furni- 
ture. I think by going so far up will keep him from his old habits. 
He is trying to keep sober; cannot say how long it will last. I think 
it best to send pictures care H. KE. Jones. Hoping to hear from you 
soon — Jimmey joins me in kind regards to you and family— 


Your friend, IDA RALSTON. 
36—368 | 
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Identified by Geo. B. Turpin as original letter written by Ida 
Ralston. 


JOS. H. HALL, Examiner. 


Filed July 6th, 1886. 
L. M. ERWIN, 
Deputy Clerk U.S. Circuit Court. 


516 Letter from J. A. Ralston to G. B. Turpin of Oct. 27, 1881. 


New York, Oct. 27th, 1881. 

Dear Mr. Turpin: I sent you the receipt for the ten thousand dol- 
lars two weeks ago; also sent for statement. As I have not heard 
from you I fear it has not reached you. If it has please send the 
statement as soon as possible. 

[da received your letter and will not pay any attention to any- 
thing Mrs. Smith may say. 

We are having splendid weather for the last few days, clear and 
cold. 

[ heard of the great success of the State fair; hope it will benefit 
you and our city. Did you win at the races? Let me hear from 
you soon. , 

My wife joins in kind regards to you and family. 

Your friend, JAS. A. RALSTON. 


Identified, & offered in evidence by respondent-; signature proven 
to be genuine. 
, J. H. HALL, Examiner. 
Filed July 6th, 1885. 
L. M. ERWIN, 
Deputy Clerk. 


517 Letter from J. A. Ralston to G. B. Turpin of Nov’r 11th, 1881. 


New York, Nov. 11th, 1881. 

DEAR Mr. Turpin: Your letter rec’d some time ago, but failed to 
answer before. I think it best to let taxes go over until January 
rents and send me balance due. My wife received your telegram 
to-day and is very much obliged, as she needs the money very much. 
Please let her know when she will get her money, as she needs it to 
pay for her furniture and clothing. Please ask Mr. Ogden to send 
me the one hundred dollars that is past due for rent, as he knew at 
the time he received my thousand dollars that he owed me the above 
amount. I have not had astatement from Mr. Block. I would like 
to have one before this month is out. I am glad you are going to 
keep a separate ac. of hall; then I can better understand how much 
it will cost for repairs and what rents are taken in. Let me hear 
from you soon. 

My wife joins me in kindest regards to yourself and family. 


Your friend, JAS. A. RALSTON. 


7 
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Signature identified & proven genuine before me— 
JOS. H. HALL, Hxaminer. 
Filed July 6th, 1885. 
L. M. ERWIN, 
Deputy Clerk. 


518 Telegram from J. E. Graybill to Turpin of Dec. 17th, 1881. 


Dated New York, Dec. 17th, 1881. 
Received : bh 


To Geo. B. Turpin: 
James A. Ralston directs me to notify you not to send any more 
money to his wife. 
JAS. EDWARD GRAYBILL, Ait’y. 
17; paid 3, P. 


The within telegram identified by Geo. B. Turpin as original tele- 
gram received by him. 

Objected to by complainant’s counsel because there is no evidence 
that Graybill had authority to sign it. 


JAS. H. HALL, Fvaminer. 


Filed in U.S. cireuit court this 6th day of July, 1885. 
L. M. ERWIN, 
Deputy Clerk. 


Papers Offered in Evidence by Complainant before Joseph H. Hall, 


Examiner. 
Letter from G. Bb. Turpin to J. A. Ralston of April 14th, 1881. 


AprRIL 141TH, 1881. 

519 DEAR JIMMIE: Yours llth rec’d & contents noted. I send 

you check on New York in your favor as requested. Mr. 
Bacon Says go before a commissioner of Georgia of deeds », YOU & 
your wife, in New York, & sign the oath before him of the bill in 
equity I send you & return to me, as | want to have in time for the 
April court to get our title to the house, & don’t want to put it off. 
You can go before the same man at #117 Broadway, New York ; 
& at the same time I send you a deed to sign of the same property 
you deeded to me for my chile lren, as it Is not as it should be writ- 
ten, Col. Bacon says, &-it is the samething, only the deed is informal, 
& we might as well have it right, as you are going to New York, & 
I will pay the expenses, & I hope vo get the sale & the house matter 
fixed up as soon as the court meets, & Mrs. Smith «& her children 
have to be given notice, & Mr. Bacon will write her & explain it to 
her, so I hope she will acknowledge service & give us no trouble & 
not delay it. Mr. Bacon has put down on the bill in equity where 


you are to sign it & where your wife is to sign, so you can do so & 


return. Please attend to this, & I think after we get this & get the 
money you had better purchase a house for yourselves there or 


pen edtenndnena rote weiretaniaren 


284 IDA RALSTON VS. GEORGE B. TURPIN, &¢., ET AL. 


somewhere; you may want one, & I think the court will require ten 

thousand invested in other property, in the event vour wife should 

die, to protect Mrs. Smith & her children’s interest in the will, & that 

will make no difference to you, only be better than paying rent. 
My kindest regards to yourself & wife. 


Your friend, GEO. B. TURPIN. 
520 Identified as copy of copy letter offered by complainant 


under agreement with respondent-. 
J. H. HALL, Lxaminer. 
Filed July 6th, 18865. 
L. M. ERWIN, 
Deputy Clerk. 


Letter from G. B. Turpin to J. A. Ralston of April 28th, 1881. 
Geo. B. Turpin. - J. Monroe Ogden. 


Office of Turpin & Ogden, commission merchants, real estate and 
insurance agents. 
Macon, Ga., Ap’l 28th, 1881. 

DreaR JIMMIE: I have just wrote to Dr. Bozeman and now write 
to you the same. Mrs. Smith has filed a bill, through her att’ys, 
Lanier & Anderson, in court praying for injunction to stop the sale 
of any more property of Nathan Bozeman and Jas. A. Ralston, and 
the judge has granted a temporary restraining order to be heard on 
7th May, 1881. The bill is also one for relief and alledges that Jas. 
A. Ralston and Mrs. Bozeman agreed to pay her $2,750.00, and that 
they have failed to do so; that she has never been settled with as 
an heir of her father, and prays for a decree for one-half of the 

property. Mess. Bacon & Rutherford—they say there is no 
521 merit in her bill, but I write for directions and for authority 

to employ counsel. You can write me at once what to do—if | 
shall employ counsel, and you & Dr. Bozeman will have a copy of 
the bill. Iam ata loss to know what to do without consulting you 
and Dr. Bozeman. Mrs. Smith has proposed to say to me on Mon- 
day next what amount she will take in compromise and stop all 
proceedings & relinquish all claims. If no compromise is effected 
with her I should have some authority from you to employ counsel 
to represent vour side of the case, which, I think, is strongest, from 
what Bacon & R. say. 

We cannot get ready by 7th May toanswer that long bill. Ican 
get Bacon & R. to put it off untill we have time. If Mrs. Smith 
will offer anything in reason in the way of compromise I will come 
right away to New York to see you and Dr. Bozeman; if not, I will 
write you and Dr. Bozeman on Monday next, or soon as get answer 
from her. 

Mrs. S’ kindest regards to yourself & wife. 

P.S.—She says to me she has plenty of money to fight her case 
and is in no hurry. 


Your friend, GEO. B. TURPIN. 
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Identified as introduced in evidence by complainant. 
J. H. HALL, Examiner. 
Filed July 6th, 1885. 
L. M. ERWIN, 
Deputy Clerk. 


022 Letter from G. B. Turpin to J. A. Ralston of June 14th, 1881. 


Geo. b. Turpin. J. Monroe Ogden. 


Office of Turpin & Ogden, commission merchants, real estate and 
insurance agents. 


Macon, Ga., June 14th, 1881. 

DEAR JIMMIE: After so long a time to-day is first time we have 
ever got the papers fixed to our satisfaction. Now, Mrs. Smith 
leaves for New York to-night with the papers, and will turn them 
over to Dr. Bozeman, and I wrote him when he wanted you to send 
for you, and he will explain it. Mrs. Smith don’t speak to me, she 
is so mad with me, and now let me give you a little advice. Don’t 
say nothing about her or her children and nothing to them, wait 
untill it is all settled, and be sure don’t say nothing in the presents 
cf any one, as your wife told you that day. My kindest regards to 
yourself & wife. 


Your friend, GEO. B. TURPIN. 


Identified as introduced in evidence by complainant. 
J. H. HALL, Examiner. 
Filed July 6th, 1885. 
1 L. M. ERWIN, 
Deputy Clerk. 


523 = Letter from G. B. Turpin to Ida Ralston of June 25th, 1881. 


Geo. B. Turpin. J. Monroe Ogden. 


Office of Turpin & Ogden, commission merchants, real estate and 
insurance agents. 


Macon, Ga., June 25th, 1881. 
Mrs. Jas. A. Ralston. 
= Dear Mapam: Yours of 21st rec’d & contents noted. Enclosed 
you will find check on Hanover Nat'l Bank for $560.00 in your favor, 
as requested. If you all keep overdrawing in this way I am at a 
lost to know when you will get even. I am more than sorry to 
: think Jimmie will not keep quiet and keep straight until we get out 
of this trouble. Tell him to say nothing and talk less, as I have 
wrote to Dr. Bozeman, and when Dr. Bozeman gets it all straight he 
will let him know. Mrs.Smith’s agreement was to allow us to take 
up notes at 7%, and now wants to change it to6%. I telegraphed, 
Dr. Bozeman knows the agreement, and let Mrs. Smith & her chil- 


Ree 
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dren stand to it; her lawyers knows it is so, & her friends in Macon 

also. Tell Jimmie to talk nothing to them; have nothing to say 

about it, and consult only with Dr. Bozeman, as himself & Jimmie 

are the same interest, and, above all things, not to drink or get on a 

spree until we get through and all settled up, and I think you and 
Jimmie had better stay in New York untill it is settled. [| 

524 have no doubt but what Mrs. Smith will come up yet to her 
agreement, but if she finds out Jimmie is drinking and spree- 

ing she may went to try squees so- more. ‘Tell Jimmie to take my 

advise and do as I tell him. My kindest regards to him & yours self. ~> 
Yours truly, GEO. B. TURPIN. 


Identified as introduced in evidence by complainant. 
J. H. HALL, Examiner. 
Filed July 6th, 18865. 
L. M. ERWIN, 
Deputy Clerk. 


Letter from G. B. Turjin to J. A. Ralston of Sept. 29th, 1881. 
Geo. B. Turpin. J. Monroe Ogden. 


Office of Turpin & Ogden, commission merchants, real estate and 
insurance agents. 
Macon, GaA., Sept. 29th, 1881. 


DEAR JIMMIE: Yours of 25th ree’d & contents —. I sent your B 
check & statement on yesterday and receipts, except Dr. Mettaur, 
Ww — . Tenclose for $50 to-day. If you remember, Bacon & Rutherford 
is » paid $100.00 in each case, making $200.00: $100.00 more 
(~ Dr. Molina and on Oct. 1-4, wh en Oeden- $100 rent — due, I 
525 shall collect and apply to one of them. Now, don’t fool the 
money away and keep straight. J have looked for your old 
will to send you, but I think I must of left it in Stamford when ] 
was there. If I did not I shall look at home for it; as soon as I find, | 
will send it on, but the will I send you as directed, when signed, kills 
all others, anyhow. I paid Proudfit $15.00 to draw it, and when 
you go to sign don’t forget the directions about the number of wit- 
nesses. I will tell Ogden about shiping the pictures. My kindest 
regards to yourself & wife. 


Your friend, GEO. B. TURPIN. 


Identified as signed by Turpin by A. Block. & 
W. GUSTIN, Examiner. 


Identified as introduced in evidence by complainant. 


J. H. HALL, Lxvaminer. 


Identified by Geo. B. Turpin before me. 
JOS. H. HALL, Examiner. 
Filed July 6th, 1885. 
L. M. ERWIN, | 
Deputy Clerk. | 


~I 
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Letter from Ida Ralston to G. B. Turpin of Oct. 10th, 1882. 


526 New York, Oct. 10th, 1882 
G. B. Turpin, Esq. 

DEAR Str: I intended when you were here to tell you what I did 
in reference to the property. I called at your hotel, but found you 
were out,and when you called at the house it was impossible to talk 
business while Jimmey was acting like a lunatic. 

From the manner in which Jimmey treated me I was forced to 
see a lawyer to try & get a reparation. I showed miy lawyer the 
papers about the property and he told me I would have to get the 
agreement and papers on which they were served on the I itzgerald 
store from the clerk of the court; he dictated a letter to that effect 
which I sent to Mr. A. Ross, which he has not acknowledged. I 
should not have done this, only Jimmey made threats when sober 
that the papers would not hold good, as there was no deeds, and be- 
fore | should derive any benefit froin them he would go to his aunt 
and show her where she could bring ina claim and get them. I 
think it hard, after all the trouble. [ have had with him, that he 
should show such a mean and vindictive disposition. I must look 
out pe my future as well as any one else. [I am not young or in the 
best of health. Jimmey made so many fair promises after you left 
of ‘ahs sober fore one year that I felt sure he was in earnest; he 
kept it just long enough for me to get out of the Windermere, and 

since we came to our present boarding place has not been 

527 sober one day; my patience is completely worn out trying to 

keep him quiet from disturbing the people in the house. He 

has made up his mind to go South this winter, and I am sure he 
will. 

Mr. Turpin, you will do me a great favor if you wiil see that 
everything is right in regards to those papers on the property. I 
know you will not tell me anything but wat is right. This is what 
I wanted to talk to you about. I don’t want you to think for a mo- 
ment there is any underhand work. What I did was through the 
advice of a very able lawyer, who, [am sure, would not tell me to 
do aught but what was right. When Jimmey gave up drinking [| 
dropped the case, but Iam afraid I will be compelled to renew it. 
Jimmey had been consulting with Mr. Grayhill and he wishes to see 
me at his office on the 12th. If Jimmey will agree to my or rather 
the lawyer’s proposition to sign an oath and give bond to quit liquor 
for one year there will be no cause to separate. [am sure when he 
tinds I am positive in what I say and do he will come to my terms. 
I write this in confidence, and if you deem it worthy a reply I would 
be pleased to hear from ee J. has all letters sent to 756, c. 0. H. E. 


Jones, but send mine to ¢c. 0. 225 West 3lst St. With kind regards 


and best wishes for your ce 


Yours very truly, IDA RALSTON. 
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¥ 
“ 
The within letter identified by Geo. B. Turpin as having been 
written by Mrs. Ida Ralston. 
JOS. H. HALL, Hxraminer. 
528 Kiled in U.S. circuit court July 6th, 1885. 
L. M. ERWIN, 
Deputy Clerk. 
Affidavit of J. A. Ralston before L. Fucot, Not. Public. 
7 
STATE OF NEw YORK, 2. 
rs oe Be « . 
Criiy and County of New York, | | 
James A. Ralston, being duly sworn, deposes and says that he will | 
promise one to take any spirituous or intoxicating liquor from this 
the 24th day of January, 1880, to the first day of May, 1880. 
JAS. A. RALSTON. : 
Subscribed and sworn to before me this twenty-fourth day of Janu- | 
ary, 1880. 
[SEAL. ] L. FUCOT, 
Notary Public, N. Y. Co. ) 
Identified as introduced in evidence by complainant. 
J. H. HALL, Bxcaminer. 


Filed July 6th, 1885. ; 
L. M. ERWIN, 
Deputy Clerk. 


Affidavit of J. A. Ralston before 8S. H. Cohen, Not. Public. 


| 529 STAMFORD, Conn., Nov. 13th, 1880. 

J. A. Ralston, now of Stamford aforesaid, personally ap- 
peared before me, the undersigned, a notary public in and for the 
State of Connecticut, and upon his oath doth say that he will not, 
for the space of twelve months from the date hereof, drink any 
intoxicating liquors of any kind, except while said Ralston is at 
dinner. 


JAS. A. RALSTON. 


Subscribed and sworn to before me upon the day and year first 
above written. 


| [SEAL.] SAM’L H. COHEN, 
| Notary Public. 


Identified as introduced in evidence by complainant. 
J. H. HALL, Examiner. 
Filed July 6th, 1885. 
L. M. ERWIN, 
Deputy Clerk. 
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el 


Promise of J. A. Ralston to Wife Not to Partake of Liquors, &c 
: i] 


[, James A. Ralston, of the city of New York, do hereby solemnly 
promise and agree to and with Ida Ralston, my wife, not to partake 
of any intoxicating liquor of any kind whatsoever during and for a 
period of six months from date hereof; and to keep this my promise 

[ pledge my sacred word of honor. 
500 Dated at New York the 25th day of February, A. D. 1882. 
JAS. A. RALSTON. 
In presence of— 
JAS. EDWARD GRAYHILL, 
Notary Public, N. Y. C 


Tdentified as introduced in evidence by complainant. 
J. H. HALL, Hxvaniner. 
Kiled July 6th, 1885. 
L. M. ERWIN, 
Deputy Clerk. 


Telegram from G. B. Turpin to Ida Ralston of July Sth, 1883 


Received at Montclair July 5th, 1885. 
Dated Macon, Ga. | 


To Ida Ralston, Harrison Ave:: 

Have body prepaid & send by express. Advise me by telegram 
when shipped and by what route, so that I can meet it. Let me 
know if anything else necessary. 


GKO. Bb. TURPIN. 


Identified as introduced in evidence by complainant. 
| J. H. HALL, Examiner. 
Filed July 6th, 1885. 
L: M. ERWIN, 
Deputy Clerk. 


531 Clerk’s Certificate to Transcript. 


UNITED STATES OF AMERICA, | 


Western Division, Southern District of Georgia, | 


lH. H. King, clerk, by Lenoir M. Erwin, deputy clerk, of the 
circuit court of the Unitea States for the Western division of the 
southern district of Georgia, do hereby certify that the writing an- 
nexed to this certificate is a full, true, Aral and complete tran- 
script of the record and copy of the proofs and proceedings in the 
equity cause of Ida Ralston, complainant, and George B. Turpin. 
trustee, et al., defendants, lately pending in the fifth cireuit if of 
the United States for the Western division .of the southern district 
of Georgia, and appealed by the complainant to the Supreme Coury 
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of the United States, as tle same remainsof record and of file in my 
office. : 
[n witness whereof I have hereunto set my hand and affixed the 


seal of the said court, at Macon, Georgia, this twenty-first day of 


September, A. D., eighteen hundred and eighty-five, and in the 110th 
year of the Independence of the United States of America. 
[Seal U.S. Circuit Court, So. Dist. of Georgia, West’n Div.] 


H. H. KING, Clerf, 
By L. M. ERWIN, 

Deputy Clerk. 
932 By the Honorable Emory Speer, judge of the United States 
district court for the southern district of Georgia, presiding 
in and holding the circuit court for the western division of said 
district, to George b. Turpin, as trustee for his children, William 
C. Turpin, Frank M. Turpin, George R. Turpin, and Walter H. 
Turpin, and also to the said William C. Turpin, Frank M. Tur- 

pin, George R. Turpin, and Walter H. Turpin: 


Whereas Ida Ralston has lately appealed to the Supreme Court of 
the United States from a decree lately rendered in the fifth circuit 
court of the United States for the western division of the southern 
district of Georgia, made in favor of you, the said George b. Turpin, 
as trustee for his children, William ©. Turpin, Frank M. Turpin, 
George R. Turpin, and Walter H. Turpin, and also in favor of vou, 
the said William C. Turpin, Frank M. Turpin, George R. Turpin, 
and Walter H. Turpin, and has filed the security required by law, 
vou are therefore hereby cited to appear before the said Supreme 
Court, at the city of Washington, on the second Monday of October 
next, to do and receive what may appertain to justice to be done in 
the premises. 

Given under my hand whilst holding the fifth cireuit court of the 
United States for the western division of the southern district of 
Georgia, on this the 8th day of July, in the year of our Lord one 
thousand eight hundred & eighty-five. 

EMORY SPEER, 
U. S. Judge. 


533 [Endorsed :] U.S. circuit court, western division, so. dist. 
of Ga. Ida Ralston vs. George b. Turpin. Citation. Filed 
July 20,1885. L. M. Erwin, dep. clerk. 


Macon, Grorata, July 20th, 1885. 
Due and legal service of the within citation this day acknowl- 
edged, and also the receipt of a true and complete copy of the same 
is acknowledged from the hands of counsel for appellants. 
BACON & RUTHERFORD, 
Sol’s for Defendants Named in Bill and Appeal. 
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534 UNITED STATES OF AMERICA, 
| Western Division, Southern District of Georgia: 
ef 
fi In the Fifth Circuit Court of the United States. 
i [ certify that the foregoing citation is the true original citation 
a filed by counsel for the appellants with the acknowledgement of serv- 
ice as appears thereon, on the twentieth day of July, A. D. 1885, 
in the clerk’s office of said court; and I further certify that the May 
term, 1885, was not adjourned until the second day of September, 
1885. 
Witness my hand and official seal of the said court this the twenty- 
first day of September, in the year of our Lord one thousand eight 
hundred and eighty-five. 
[Seal U.S. Circuit Court, So. Dist. of Georgia, West’n Div.] 
H. H. KING, Clerk, 
By L. M. ERWIN, 
Deputy Clerk. 
oo. Supplementary Transcript, Embracing the Opinion Delivered by 
the Judge Presiding in the Circuit Court. 
[pA Rauston, Appellant, vs. Gzorce B. Turpin, Trustee, et al. 
. . : | v.° . 
-¢ Appeal from the circuit court of the United States for the western 
division of the southern district of Georgia. 
e 536 Opinion of the Court. 


In the Cireuit Court of the United States for the Western Division 
of the Southern District of Georgia. In Equity. 


IpA RALSTON vs. GEORGE B. Turpin, Trustee, ef al. 


Tried before the Hon. Emory Speer, judge of the United States 
court, at the May term, 1885, of said court. 

Solicitors for complainant, Lanier & Anderson, Washington 
Dessau ; solicitors for respondents, Bacon & Rutherford, Hill & 
Harris. 


The complainant, kKda Ralston, a citizen of the State of New York, 
. o> prefers her bill against George Turpin, as trustee of his children, 
| against William C., Frank M., George b.,and Walter H., the children 
of said George b. Turpin, the cestut que trusts, all of whom reside 

within this jurisdiction. The object of the bill is to have 


- 537 cancelled certain deeds of gift made to the respondents by 
| James A. Ralston, who was husband of complainant, to re- 
cover the premises conveyed by the deeds, and for the rents, ete. 


The property involved consists of five business houses, with the 
lots upon which they are situate, on Cherry street, in the city of 
Macon, known as the Ralston Hall property. The value of this 
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‘ealty is between forty and fifty thousand dollars. James A. Ral- 
pl Jr., died on the fourth di ay of July, 1888. He had inherited 
from his parents a very valuable estate, consisting largely of valua- 
ble city property 1n Macon. 

The bill alleges that James A. Ralston, Jr., had not attained his 
majority at the time he became the owner of this large estate, and 
that at the September term, 1867, of the court of erdinary of Bibb 
county the respondent, George B. Turpin, was appointed his guard- 
ian, having been selected as such by Ralston. 

In the month of March, 1870, the mother of James A. Ralston, Jr., 
Mrs. Aurelia L., who in the meantime had married Dr. Nathan Boze- 
man, made her will, in which she bequeathed to James A. Ralston, 
Jr., a large estate, and named George b. Turpin as one of the exec- 

utors. Turpin qualified and acted in both capacities. The 
538 bill charges that Turpin “ ingratiated ” himself in the confi- 
dence of Mrs. Bozeman and acquired a large influence mie r 
young Ralston, who, it is alleged, had little capacity for the affairs 
of business. Ralston became 21 years of age in 1869) T arpin very 
soon thereafter made his final settlement as guardian—. e., on the 
— day of , 1869, and delivered to Ralston his entire estate and 
took his receipt therefor. ‘Turpin, who was a real estate agent, in 
partnership with J. Monroe Ogden, continued to manage the estate 
of young Ralston, which consisted almost entirely of the business 
houses in Macon. James A. Ralston, Jr., was an extravagant, dissi- 
pated, and dissolute man, and Turpin, it is charged, acquired undue 
influence with him owing to their confidential relations, and finally 
went North, where Ralston was,and induced him to make a deed of 
cift on the 26th of August, 1880, and the subsequent deeds in con- 
firmation, which second deed it is the object of the bill to nullify. 
One of these deeds is dated August 28th, 1880, and the other April, 
1881, and conveyed, it is alleged, the more valuable portions of his 
estate, worth between forty and fifty thousand dollars. 
Previously to this conveyance, to wit,in January, 1880, the 
539 complainant was married to Ralston and was, at its date, 
living with him at Stamford, in the State of Connecticut. She 
alleges that Turpin came to Stamford, where the first deed was made, 
and persuaded him to make the deed, and that, in consequence of 
his importunities, Ralston, being in declining health and weakened 
mentally and physically by ro ae ion, consented to sign the deed 
which Turpin had prepared and brought with him. The com- 
plainant, being herself under the influence of Turpin and willing to 
do anything to coneiliate and gratify him, as well as indisposed to 
oppose her husband, consented to unite in the deed and to relin- 
quish her rights in the pre mises conveyed. ‘The complainant and 
her husband, Ralston, went with Ogden, the partner of Turpin, who 
was also in Stamford, to Br idgeport to find a commissioner of deeds 
for the State of Georgia before whom the conveyance could be exe- 
cuted. Finding no such official there they went thence to New 
York, where the deed was signed both by goaoen and the com- 
plainant herself. A deed to correct a verbal errorin the draft of 
the first deed was also executed in New York poe days thereafter, 
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and in the month of April, in the next year, another deed was for- 
warded by the mail and was executed by Ralston and com- 
040 plainant and returned to Georgia. Copies of these deeds 
are annexed to the bill and they all convey the same prop- 
erty to Turpia in trust for his chil ria the co-respondents, Ralston 
reserving the incomes during his life 

A good deal is said in the bill ae a compromise had _ subse- 
quently to the execution of these deeds between Ralston or ‘Turpin, 
acting for him, and Dr. Bozeman, the second husband of his mother, 
on the one part, and a Miss Laura R. Smith, an aunt of Ralston, on 
the other part, which — settled a disputed claim which 
Mrs. Smith had against the estate of Ralston’s father, but, as the 
court Is unable to perceive any relevancy in this matter to the issues 
presented by the bill and answer, other reference to such compromise 
will be pretermitted. 

[tis true that this settlement placed an incumbrance on the es- 
tate of complainant’s husband, and that he paid $2,500 to discharge a 
por tion of the lien which attachedjto the property previously conveyed 
to Turpin, but this cannot relate back and affect the validity of the 
deeds on the issue presented by the bill. 

It is further charged that Ralston from mental weakness was in- 

capable of making a deed; that the deeds were obtained by 
541 ~ =the undue and controlling influence of ‘Turpin, and that they 

were wholly without consideration, and the bill prays that 
the deeds may — cancelled and that the respondents be decreed to 
account for all the rents, issues, and profits from the date of the exe- 
cution of the deeds to the date of the decree, and for general relief ; 
discovery is waived. 

The answer of the respondent, George b. Turpin, as trustee, out- 
lines the defences to the bill. ‘Turpin admits his intimate friendship 
not only with James A. Ralston, Jr., but with his father, James A. 
Ralston, Sr., and that he was the confidential friend and business 
manager of the latter to the date of his death in 1865. He Was also 
the intimate friend of Ralston’s mother and was appointed by her 
the executor of her will in 1875; that he was appointed the guard- 
ian of young Ralston, having been designated as such by the later 
in 1867, when Ralston was 19 years of age. He finally, as such 
cuardian, sett-ed with Ralston when he became 21 years of age, and 
was dismissed by the court of ordinary on the 3rd day of May, 1869. 
He admits and emphasizes the charges of complainant's bill as to 
the warm and cordial relations of friendship and confidence which 

existed in the heart of young Ralston toward himself.and in- 
542 sists that they were merited by his own conduct and by his 

devotion to Ralston’s interests. He avers that Ralston, on 
account of the unusual and most disinterested friendship which ex- 
isted between himself and the respondent and the valuable and con- 
tinuous services rendered by respondent to Ralston and to his family, 
had voluntarily and without solicitation early formed the intention 
to make large and generous provision for the children of respondent; 
that Ralston, having no immediate relatives whom he desired to 
make the recipients of his bounty, had uniformly declared his in- 
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tention that the respondent’s children should, at his death, receive 
a large portion of his estate. He specially sets out the fact that 
when Mrs. Aurelia L. Bozeman, the mother of Ralston, came to make 
her will in 1873 she said to respondent that she had intended to 
provide for him in her will, but that her son “Jimmie” had informed 
her that he would provide amply for Turpin in his will, and the 
fact that in 1874 voung Ralston made his will and bequeathed to 
Turpin, in trust for Mrs. Laura R. Smith, one-half of his estate and 
to ‘Turpin, for himself and in trust for his children, the other half, 
which half embraced the identical property conveyed by the deeds 
attacked by the bill. 
045 That, in further pursuance of his intention to endow the 
children of respondent with this property, on the 17th of De- 
cember, 1879, five years thereafter, Ralston made another will, in 
which he conveyed the same property to Turpin’s children, omitting 
from its beneficence, however, one of the daughters of Turpin, who, 
in the meantime, had married a Mr. Home, who was objectionable 
to Ralston, and devising the remaining half to complainant, Ida 
Blanchard, who, in a few weeks, would become Ida Ralston. The 
respondent, answering, avers that he was not in any manner con- 
sulted by Ralston as to either will, and declares that his daughter, 
who was not included as a beneficiary of the last will, would never 
have been omitted had Ralston consulted respondent to ascertain 
and to act upon his wishes. This child was also omitted in the 
three deeds subsequently executed by Ralston. The answer admits 
that Ralston was a young man of intemperate and dissolute habits, 
but alleges that when not intoxicated, or when drinking with moder- 
ation, that he was entirely competent to properly conduct his busi- 
ness affairs and to intelligently dispose of his property. Respondent, 
after his guardianship had terminated, was retained by Ral- 
544 ston to collect rents, make rent contracts, and in a general 
way, as the real estate agent, to manage all of his business, 
which the respondent, with his partner, undertook and carried on to 
the day of Ralston’s death, charging the usual commission therefor. 

Respondent avers that from disinterested friendship for Ralston 
he used all his influence to restrain Ralston from intemperate habits 
and low and evil associations, with, however, but little success. 

He avers that Ralston became infatuated with the complainant, 
who was at the time and for several years thereafter a lewd woman 
and the regular inmate of a common house of ill-fame in the city 
of Macon, kept for the purpose of prostitution. Complainant was 
known as Ida Blanchard. Respondent avers that he used all the 
persuasive and influential means which could be compassed by him 
to break the spell of this association. The friends and relatives of 
Ralston labored to the same end, but the influence of the complain- 
ant overcame the efforts of the respondent, even when united to 
that of the relatives and friends of Ralston; that the complainant 
induced Ralston to go North with her, and finally, in the early part 

of 1880, to make her his wife. 
545 The respondent learned in 1880, while at Saratoga, that 
there were strong reasons to believe that Ralston had married 


ee 


IDA RALSTON VS. GEORGE B. TURPIN, &¢., ET At. 290 


complainant, although he still hoped it was not true. He deter- 
mined, however, to go to Stamford, in Connecticut, where Ralston 
and the complainant were keeping house together, to learn the true 
facts and to ascertain whether, by this reputed marriage, Ralston 
had revoked the will heretofore made in behalf of the respondent’s 
children. He, accordingly, went to Stamford. He saw Raiston and 
the complainant and learned from them both that they were in 
truth legally married. During his visit the respondent, in the 
presence of the complainant, reminded Ralston that his marriage with 
complairynt had revoked the will of 1879, and asked if Ralston still 
intended to give the property to his (respondent’s) children. Ral- 
ston replied unhesitatingly that it was his intention so te do. 

The will of 1879, it is claimed by respondent, had been made by 
Ralston a very short time before the marriage, and it also gave to 
[Ida Blanchard, soon to be Ida Ralston, the half of the property 
which had been devised in the will of 1874 to Mrs. Laura R. Smith, 
whose place in the testamentary inclination of Ralston had been 

usurped by the complainant; but the children of Turpin still 
546 maintained this position in his affection and in his scheme 

for the disposition of his property. Respondent alleges that 
Ralston and Mrs. Ralston went with Mr. Ogden to Bridgeport in 
search of a commissioner before whom the deeds to land in Georgia 
could be properly executed. Finding none there they all went to 
New York, where the two deeds of the 26th and the 28th were 
formally signed and delivered. The third deed was drawn in 
Georgia eight months later and was forwarded to Ralston, who was 
thenin New York. It wasduly executed by Ralston and his wife and 
returned to the respondent. Turpin denies that he made any rep- 
resentations to Ralston, alleged to have been made at the time the 
first deed was agreed upon. He denies all the allegations of undue 
influence and asseverates that when the two first deeds were executed 
Ralston was perfectly sober and rational, and that he believes him 
to have been in the same condition when the last deed was executed. 
‘l’o show his great friendship for Ralston, he alleges that he did not 
charge or take from him some three thousand dollars as commission 
on the estate of his mother, of whose will Turpin was the executor. 
He avers that after all the transactions here described, of which his 

children were the beneficiaries, Ralston made a deed to 
D447 the complainant conveying tw@ valuable lots, with the store- 

houses, in the city of Macon, which property the complainant 
has since held and enjoyed, and also conveyed to his aunt, Mrs. 
Smith, other valuable property in Macon under a settlement effected 
for him. Theanswer is a stout denial of every material fact alleged 
in the complainant’s bill, and the issues presented are mixed ques- 
tions of law and fact. 

The causes indicated by the complainant and urged as reasons 
why the several conveyances from Ralston to ‘Turpin as trustee 
should be cancelled and nullified are, first, the want of that degree of 
mental soundness which a man must possess to enable him to bestow 
his property upon another ; and, secondly, the undue and paramount 
influence which Turpin is said to have exercised both upon Ralston 
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and his wife. While much evidence has been presented bearing 
upon both propositions, the solicitors for either party have seemed 
to argue with far more elaboration the law and the evidence relating 
to the obligation of undue.and controlling influence. 

The rule relating to the question of mental weakness is stated with 
great precision and clearness of Mr. Justice Field, in delivering the 
opinion of the Court in the case of Allore vs. Jewell, 94 United States, 

oll: 
548 “Tt may be stated as settled law whenever there is great 
weakness of mind in a person executing a conveyance of land, 
arising from age, sickness, or any other cause, though not amounting 
tc absolute disqualification, and the consideration given for the 
property was grossly inadequate, a court of equity will, upon proper 
and seasonable application, set the conveyance aside.” 

A fortiori, it would seem, as contended in the concluding argument 
for complainant, a voluntary deed, without other consideration than 
friendship and intimate personal relations, would be even the more 
closely scrutinized where great mental weakness is alleged. 

[t is, of course, incumbent upon the complainant to show by evi- 
dence this “ great mental weakness” at the time the deeds were exe- 
cuted—that is to say, on the 26th and 28th of August, 1880, and the 
14th of Aprii, 1881, or so nearly thereto as to affect transactions oc- 
curring on such occasions. 

The first witness whose evidence was introduced upon this feature 
of the case was James Olmstead, an attorney-at-law at Stamford, 
Connecticut. Mr. Olmstead saw Ralston once only, and in February 
or March, 1881. He had been drinking heavily and was in maudlin 

tears at the time the witness saw him. He promised anything, 
549 took an oath to keep the pledge, was loud in praises of his 

wife and in denunciation of himself. He seemed physically 
weak and stated that he had suffered from “ tremens” several times. 
The witness concluded that his will power was totally gone. This 
evidence is clearly not satisfactory, and proves nothing except that 
Ralston had been drinking heavily and was drunk then. The 
picture drawn by the witness is, unfortunately, no unusual spectacle. 
The lugubrious penitence of a drunken man is so far from serious 
mental derangement that it has become a part of the stock incident 
of humorous writers of fiction. 

A few days’ or hours’ abstention from drink with proper medical 
treatment would have restored to Ralston the possession of his usual 
faculties. Undoubtedly had the deeds been executed at this moment 
when the witness saw Ralston they would be held invalid, but the 
condition described by the witness does not necessarily or naturally 
argue continued great mental weakness. 

Sarah H. Hubbard describes with the indignation of a good 
woman Ralston’s fits of intoxication, and gives her opinion that he 
was unable to attend to any business from April, 1880, to April, 

1881. ‘This testimony is of little value. Had Ralston been 
550 ~=continually in the extreme condition of drunkenness in which 
she describes him and as weak physically as she describes 
him no medical skill could have kept him aliveamonth. She 
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testifies that he referred matters of business to his wife and said, 
“ You know I ean’t think,” as an evidence of his weakness. ‘The 
court is pretty clear that is evidence of the fact that even when 
uirder the influence of liquor he was sensible enough to know that 
he had better not act for himself while in that condition. 

The testimony of Henry A. Hubbard, the husband of the last 
witness, is substantially the'same. They were neighbors; they 
both seemed to have been offended with Ralston, and speak of him 
with far too much bitterness to leave the mind under the impression 
that they regarded him as an imbecile. 

The last witness testifies that when not drunk there were a few 
times during the year when Ralston was fit for business, and in 
another connection says: “I would not judge Mr. Ralston to be a 
capable business man or fit to do business as men ordinarily do it.” 
No doubt the dissolute conduct of Ralston was intensely disgusting 
to these good citizens of the “land of steady habits.” No doubt, 

in their opinion, he was not only “ not a capable business 
Do] man” and “not worth his salt,’ all of which may be true, 

and yet he may have been capable of legally conveying his 
estate in an interval of sobriety. 

The testimony of L. R. Hurlbut, the physician who was, of course, 
called in when Ralston was at his worst, is unfavorable to the va- 
lidify of the deeds. It requires no technical knowledge, but simply 
a cammon degree of intelligence and experience, to know that a phy- 
sician who sees his patient only when in the furious delirium of 
sal k or the terrible prostration and depression which follow a de- 


bauch is no reliable witness as to his mental condition at other 
times. 
Jbhin O. Brintnall’s depositions show that he was a neighbor of 


’ 


thefRalstons in Stamford; saw him frequently drunk. His mind 
wasthieck and clouded. When his wife would go off Ralston would 
vo to Shippan Point and get drunk. On one occasion witness went 
to the Windermere, in New York, and Ralston came to the door in 
his night-gown and said to witness that he and his wife had been 
on a drunk and they had a little turn (the reference to his wife hav- 
ing been erased by the commissioner, counsel for defendant insists 
that this was improper, and shows that the commissioners 
D2 were not without bias). The witness states that he saw Ral- 
ston almost every day passing down to his yard. He also 
states that when Mrs. Ralston went to see the neighbors Ralston 
would not go, and that when visitors went to the house to see them 
Ralston would be out of sight. The witness also testifies that Ral- 
ston did not have a prudent and proper conception of the value of 
property. ‘The epportunities of this witness to know Ralston’s busi- 
hess capacity were extremely limited and imperfect. The value of 
his opinion is to be estimated in the light of the facts upon which 
it is based. He specifies but three instances in which he had a con- 
versation with Ralston, and on each occasion the latter was drunk. 
“ T think.” he says, “I know his mind had been impaired by the use 
of liquor.” None of these witnesses knew Ralston before he went to 
Stamford. It is deemed admissable for a witness upon such facts as 
v8—v08 
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these and with an opportunity to know the actual truth as meagre 
as this to give his opinion, but the opinion itself is of little moment. 
Margaret O’Brien, known as “Sister Margaret,” one of those holy 
and unselfish women who devote their lives to the alleviation of 

human misery and the betterment of human nature, is the 
553 next witness for complainant. The good Sister knew Ral- 

ston at the St. Elizabeth’s hospital, in New York. Both 
Ralston'and his wife were there sick. She saw him in Montclair two 
weeks before he died, in 1885. She saw him frequently throughout 
this period. She testified she would call Mr. Ralston an habitual 
drunkard. He spent his money very freely. He was not prudent 
or careful, but was very extravagant. I can’t testify whether he 
had a proper conception of the value of property. I don’t think 
he was very easily influenced. 

“Tn 1880, 1881, and 1882 his mind appeared to be all right; it 
had not been impaired, so far as Enow. He was veryseldom sober 
during that time. In the hospital he was allowed three to five milk 
punches a day and he would try to steal out for more. The effect 
was to make him stupid and helpless after going out.” Further on 
Sister Margaret testifies: “I do not think he was capable of business 
in 1880, 1851, and 1882 because of his drunkenness,” and after a 
moment’s reflection the excellent Sister says: *I do not know 
whether he was capable or not.” The court attaches very great im- 
portance to the evidence furnished in the deposition of this witness. 
Her truthfulness is apparent in every utterance. She saw Ral- 
ston frequently. She watched him closely. His mind was “all 

right” in 1880, 1881, and 1882 except when he was drunk. 
554 The- he was “incapable,” she thinks, but does not know. 
She has none of the characteristics of the swift witness. Her 
amour propre had not been offended by the purse-proud insolence of 
Ralston, as were the Hurlbuts. Accustomed to view the suffering 
and the afflicted, her judgment is not startled from its propriety by 
the spectacle of drunkenness or prostration. Unlike the physician, 
her observation is not confined to that moment of frenzy when the 
solicitude of friends has prompted the cry, “ Run for the doctor.” 
She is the patient, watchful, even-tempered, and unrufiled nurse, 
and, moreover, her veracity is unquestioned. Besides, her testi- 
mony is entirely consisted with the observation of practical men in 
eases like that of Ralston. It is lamentably true that,in spite of the 
efforts of the good and the pious, that this observation may be had in 
almost every community, and the court repeats that it does not re- 
quire the science taught in the schools of medicine to discover that 
the simple outline of this unfortunate character drawn by the Sister 
is accurate and true in the light — practical intelligence. It is 
true that two expert medical men, Dr. W. Gill Wiley and Dr. Wil- 
liam R. Pryor, testified that in their opinion Ralston’s mind 
555 in 1880, 1881, and 1882 was not competent to the discharge 
of business functions. 

Dr. Wiley testifies that at times during this period his mind 
might have been clear. Dr. Riley always saw Ralston, in his own 
language, when he “needed the doctor.” He testifies that Ralston 


IDA RALSTON VS. GEORGE B. TURPIN, &¢., ET AL. ‘299 


used intoxicating liquors almost habitually, at times excessively, and 
a greater part of the time I should say, testifies the doctor, that he 
did not have a proper conception of the value of property. While 
Mating that his mind was impaired by the use of liquor, Dr. Wiley 
qualifies his statement, “ but I saw him when he needed a doctor.” 
An important statement of this witness discloses the character of 
Ralston’s fits of drunkenness. ‘“ When he started to drink,” said 
the witness, “he drank until he broke down, and this weakened him 
both physically and mentally.” The testimony of this witness is to 
the effect that Ralston was incapable of managing a general busi- 
ness continuously, and this is all. 

Dr. Pryor saw Ralston when he was suffering with acute aleohol- 
ism. ‘This the court takes to be delirium tremens. He saw him 
afterwards when suffering with acute pleurisy from aleoholism—the 

first time December 19th, 1882; the second, December 22d, 
996 1882, twenty months after the last deed was executed, and 

shortly before his death. He did not know Ralston in 1880 
and 1881. This testimony is of no value. 

The testimony of Howard E. Jones, who knew Ralston in 1880 
and 1881 in New York, does not materially differ from the evidence 
of the other witnesses for complainant who are not experts, except 
that he states that Ralston was sober half the time; the rest he was 
under the influence of liquor, The-depositions of Ida Ralston, it is 
true, present a terrible account of her husband’s drunkenness. Her 
evidence will be more fully considered in another connection. It is 
perhaps sufficient at this time to say that she speaks of several inter- 
rals of sobriety during their married life. This began on the 35rd 
of January, 1880. For three months Ralston was sober. After 
signing the deed of 1881 he kept the pledge not quite two weeks. 
He must have been sober at the time he signed the deeds or her 
testimony would have indicated otherwise. His signatures are clear, 
steady, indicate none of that tremulous quiver which characterizes 
the hi indwriting of the inebriate who is suffering from the effects of 

a debauch. The complainant herself, long after the execution 
557 ~—of the deeds in controversy, received from Ralston a deed to 

two valuable stores in Macon. She thinks him competent to 
execute the deeds because they had a valid consideration. After the 
aan of these deeds to her, as late as November 27th, 1882, she 
takes from Ralston a written promise to consent to a bill of separa- 
tion if he does not abstain from drink. ‘This paper is executed with 
great formality. Its interlineations are marked with the initials of 
Ralston, and it is signed by him with an easy and graceful sweep of 
the pen which indicates no diminution of nervous control. 

The court has confined its attention to the evidence for the com- 
plainant. This is scarcely fair to the defendant, and yet, in the 
opinion of the court, it is unmistakably clear that no evidence is 
afforded sufficiently satisfactory of such great mental weakness as 
will vitiate these deeds. It is not to be denied that Ralston was 
generally a drunkard. It is perhaps equally clear that he could not 
have successfully managed any business which required his continu- 
ous or even daily attention, but it is not clear that he may not, when 
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sober, intelligently have conceived and lawfully carried out a scheme 
for the distribution of his property. 
908 Many men of large and successful business capacity are 
heavy drinkers. Many intellectual men of great power in- 
dulge in periodical sprees and pour the various dilutions of alcohol 
into their stomachs until the brain, if distilled, would produce alco- 
hol, and thestomach, revolting at the caustic poison which has seared 
its membranes and paralyzed its healthy functions, not only rejects 
all nourishment but violently ejects the stimulant which the poor 
sufferer craves but cannot retain. 

Then, weakened by the want of food and suddenly deprived of the 
aleohol, which has become at once its substitute and the anodyne 
for his humiliation and shame, he is the most pitiable and wretched 
of the unfortunate, and it will seem that not “ poppy or mandragora, 
or all the drowsy syrups of the world,” can lull the sleepless nerves 
or give health to the tremulous and miserable body; and yet a few 
days’ abstinence, with asimple and well-known treatinent, will com- 


ca 


pletely restore the suffercr to health. Ralston was a periodical 
drinker, and there is nothing in all evidence which in his pe- 
riods of sobriety indicates imbecility or great mental weakness. So 


far as the evidence of the complainant goes, his capacity 
559 ~~ to convey his property In his sober and lucid moments was 

as unquestioned as that of hundreds of men whose capacity 
in this respect would be eats by entire —- unities. 

The evidence offered by the defendant that Ralston was rational, 
sober, and intelligent on the particular oceassions when the deeds 
were signed is not even controverted. Mr. Proudfit, a witness to the 
deed of August 28th, 1880, testifies that he was perfectly sober and 
perfectly rational. W.H. Ross saw Ralston about that time. He 
was rationaland sober. Bothof these witnesses are citizens of Macon, 
who knew Ralston well. J. E. ing the president of the South- 
western Railroad Company, testifies that when he was sober he had 
capacity and was a smart fellow. Other sea corroborated this 
testimony. Besides this the correspondence putin evidence not only 
shows that Ralston was exercising a reasonably diligent and watch- 
ful degree of attention to his business, but on several occassions he 
speaks of his excellent health. This evidence is more reliable than 
the testimony of witnesses. Why should Ralston, on July 20th, 
1880, write that he was enjoying eood health if he was the miser- 

able wreck the complainant would have the court to believe ? 
560 Why, on the day before the last deed was executed—i. e., on 

the 18th of April, 188l1—should he write, “My health is 
splendid?” This evidence, free from after-thought, without discov- 
erable impropriety of motive, contemporaneous with the main inci- 
dent, is of very great value. In generally bad health Ralston, like 
many other invalids, esteemed his physical condition of prime in- 
terest to his correspondent, and the letter written at the time must 
be regarded as the truth. 

In the presence of all this evidence to show Ralston in the posses- 
sion of a sufficient degree of intelligence to convey his property, and 
in the absence of definite and satisfactory evidence to the contrary, 
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the court is clearly of the opinion that there can be no doubt that, 
so far as this allegation is concerned, the deeds are valid and the 
prayers of the bill must be denied. 

[t is urged with great ability and force of statement and reasoning 
that the relation existing between Ralston and the defendant was of 
a confidential character; thatthe actual relation of guardian and ward, 

which was nominally at an end, in fact had not terminated ; 
561 that Turpin’s influence over Ralston was unbounded and 

controlling, equivalent to that of a father over a son; that the 
deeds were not voluntary, but were suggested, and were obtained by 
undue and improper influence by Turpin, and that, under these cir- 
cumstances, a court of equity will not permit the deeds to stand. 

An abundant wealth of legal learning relating to the question 
involved has been gathered by the research and diligence of the 
solicitors, and is presented for the assistance of the court. From the 
authoritres we have ample warrant for the opinion that the powers 
of a court of equity are not only ample to set aside a conveyance 
obtained by undue influence, but that, based upon the broad prin- 
ciples of an elevated morality, it is a conspicuous and prominent 
feature of equity jurisdiction ; and where a fiduciary relation exists 
a court of equity will hold that a conveyance to the party who ex- 
ercises the dominant power of the person dominated is invalid. 1 
Pomeroy Equity, 492, 95. ‘The statement of the principle is clear 
and ample, and is adopted -by, the court as expressing the rule in 
this case: 

“The equitable rules concerning dealings between guardian and 

Ward are very stringent. The relation is so intimate, the 
562 dependence so complete, the influence so great, that any trans- 

action between the two parties, or by the guardian alone, 
through which the guardian obtains a benefit, entered into while 
the relation exists, are in the highest degree suspicious; the pre- 
sumption against them Isso strong that it 1s hardly possible for 
them to be sustained. Indeed, many authorities lay down the posi- 
tive rule that the parties are wholly incapacitated from contracting, 
and that any such transaction between them is necessarily voidable. 
This statement is, perhaps, too broad. <A will by the ward in his 
cuardian’s favor is not viewed so strictly; the presumption against 
it may be overcome and the will sustained. ‘The general doctrine 
of equity applies to the parties after the legal condition of guardian- 
ship has ended, and as long as the dependence on one side and in- 
fluence on the other presumptively or in fact continue. This in- 
fluence is presumed to last while the guardian’s functions are to any 
extentstill performed, while the property isstill at all under hiscontrol, 
and until the accounts have been finally settled. It follows, therefore, 
that any conveyance, purchase, sale, contract, and especially gift, by 

which the guardian derivesa benefit, madeafter the termination 
563 — of the legal relation, but while the influence lasts, is presumed 

to be invalid and voidable. The burden rests heavily upon 
the guardian to prove all the circumstanees of knowledge, free con- 
sent, good faith, absence of influence, which alone can overcome 
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the presumption. If the legal relation has ended and all these cir- 
cumstances of good faith, full knowledge, and free consent are clearly 
shown, a se ttleme nt, conveyance, contract, or even gift from the 
former ward to his recent guardian will be as valid and as effective 
as the same transaction between any other competent person.” 

It is contended further by the complainant’s solicitors that the 
relation of principal and agent is also within the range of the pre- 
sumption stated, and they cite Code of Ga., 3, 77; Kerr on Fraud and 
Mi sor 172; 2 Pomeroy Equity, see. 951; IstStory Equity, 3lo; 
Hunter vs. Atkyn, Sth Eng. ( Jhaneery Rep., 808; 5 Blackford, Ind., 
599: 15th vs. In., p. o4, and notes. The examination of these au- 
thouies will show that the 1 relate to bargains between the agent 
and the principal. Herethe act complained of is a gift. Now, it 
has been repeatedly held, and it is now declared settled by the text- 

writers, that a gift by a man to a person who has been for 
564 many years acting as his confidential agent and adviser is 

valid, unless the party who seeks to set it aside can show 
that some advantage was taken by the agent of the relation in which 
he stood to the donor. If it appears that the conduct of the agent 
was fair, honest, and bona fide, it is immaterial that the deed of gift 
may have been drawn up by his solicitor without the intervention 
of a disinterested third party. Kerr on Fraud and Mistake, p. 176, 
and authorities cited. 

In the ease either of guardian or ward, where the relationship 
has completely ended, or principal and agent, or, indeed, in any 
other confidential relation, ifit can be shown by satisfactory extrinsic 
evidence that confidence has been abused and influence unduly ex- 
erted to obtain a gift, the rules of equity and the remedies which it 
bestows are exactly the same as where the presumption is created. 
In the case now under consideration the guardianship had been 
terminated eleven years. It was not a bargain between the agent 
and the principal, but a gift. No presumption exists against this 
gift. Does the extrinsic evidence satisfactorily prove the allegations 
of confidence abused and dominant influence misused? ‘To clear ly 

and properly answer this question we must consider the 
065 parties and their mutual relations. 

Ralston wasa young man without aim or ambition in life, 
except that he be permitted to live and have the means to live as he 
desired. A more aimless existence could not be conceived. He was 
a man of fortune; he had no immediate relatives except five aunts 
and their children; father, mother, and brothers wereall dead. He 
early considered what should be done with his property when he 
died. In 1873, many years before he met the complainant, he had 
said to his mother: “I propose to give a portion of my property to 
the children of my friend Turpin.” In 1874 he made his will. That 
he was at that time rational, intelligent, and sober no one has ques- 
tioned, and the attorney who drew the =, a distinguished gentle- 
man of elevated character, has testified that he was pe rfevtly sober 
and gave all of the directions for the will with a clearness and care- 
ful and explicit attention to the details. In this will he gave to his 
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aunt, Mrs. Smith, a portion of his real estate and a large portion to 
Turpin and his children. In his will he makes provision for the 
stone to mark his grave. In this, with singular omission of refer- 

ence to any of his own blood, although they, too, are to receive 
066 his bounty, he writes: “] — that my friend, George b. 

‘Turpin, waa his children after him will see to it that my 
monument and grave, always during their lives, shall be suitably 
kept and cared for.” 

t must have been a close and warm friendship and mutual es- 
teem which wouid so early dictate so large a bequest and attach to 
= so delicate condition. ‘To care for and preserve the. resting place 

' the dead, from the earliest antiquity, has been the province of 
nf friend “who sticketh closer than a brother. 

At the time the will of 1874 was made Ralston had never met the 
complainant. He made no secret of his intention to make Turpin’s 
children the legatees of his will. Many witnesses have been exam- 
ined who gave evidence that this intention was uniform and gen- 
erally known. 

When Ralston met Ida Blanchard, or Sally Harden, as he calls 
her in the will presently to be mentioned, does not appear; but he 
married her on the 3rd day of January, 1880, after living with her 
as his mistress for several years. 

On the 15th of December, 1879, vs made another will. His 
mistress had become sufficiently dear to him to drive from his 

memory his duty to his aunts solid cousins, whom he had 


067 provided for in the will of 1874, but her influence, al- 
though amounting to an > vnomiaendatae which had driven him 
from his home — made him the finger-point of ‘scorn for the man- 


hood and of contempt and aversion for the wees of the city 
where he was born and reared, have not proven strong enough to 
efface his determination to provide for the children of his friend, 
who was the friend of his father and of his mother, both now dead. 
The directions for this will were given with equal explicitness as 1n the 
first will. He was well and sober. Turpin was in Georgia; the will 
was executed in New York, and he bequeaths the identical property 
Turpin, as trustee for his children, which he conveyed by the 
subsequent deeds when Turpin informed him the will bad been re- 
voked by his marriage with the complainant. This will with this 
provision for the children of Turpin was signed but eighteen days 
before the marriage. Ralston had kept the will by him for several 
months. At this time Ralston must have been completely under 
the spell of the complainant’s influence. It is unreasonable to say 
that Turpin influenced this will. The will of 1874 was still 

568 in existence. and that will gave to Turpin’s children a larger 
share than the will of 1879 and to Turpin himself a share of 

the bequest. What motive could Turpin have to promote a will 
which would diminish his children’s expectancy and destroy his 
own? It is impossible that this will should be regarded otherwise 
than as the evidence of a settled purpose on Ralston’s part to pro- 
vide for Turpin’s children and to also provide for the woman who 


304 IDA RALSTON VS. GEORGE B. TURPIN, &¢., ET AT. 


was soon to bear his name. That the marriage revoked this will is 
clear, but it does not appear that Ralston knew this until Turpin 
informed him of it the ensuing August, when at once he makes a 
deed which carries out the provisions of the will. Two days there- 
after he makes another, and eight months after this and after eight 
months’ absence from Turpin he makes another and a third deed 
to effect the same designs. What more conclusive evidence of a 
fixed and settled purpose can be presented? It also appears that he 
effects his testamentarv purpose for the benefit of Ida Ralston, as 
inJicated by the will of 1879, by a deed in her behalf, and afterwards 
by a will in which he makes no mention of Turpin’s children, 
having provided for them. 
It is true that Turpin’s influence with Ralston seems to 
069 have been great, and so far as it appears from the evidence 
this was natural and to be expected. The complainant’s 
solicitors admit in argument that Turpin’s accounts were scrupu- 
Jously correct. When he, as guardian, turned over to Ralston his 
estate 1n addition he handed to him $15,000 in money and _ notes, 
which in a short time haa been the fruit of Turpin’s judicious man- 
agement. Ralston had been taught by his parents to confide In 
Turpin and to trust him. The fact that the deeds to Turpin’s chil- 
dren were drawn by a lawyer at Turpin’s instance does not seem to 
have the importance given it by complainant. 

“Tf the conduct of the agents appears fair, honest, and bona fide it 
is immaterial that the deed of gift may have been drawn up by his 
solicitors without the intervention of a disinterested third party.” 
Kerr on Fraud and Mistake, page 176. See note 4 for authorities 
cited. It is said that Turpin solicited Ralston to make the deed. 
[t seems that this solicitation simply reminded him that his mar- 
riage bad revoked a will made but eighteen days before that event, 
which will provided for the marriage and also for Turpin’s children, 

and it seems to make inquiry whether he had changed the 
o70 ~=consistent purpose of his life to that time. The suggestion 

was frankly made to Ralston and his wife. It is true that 
Turpin had prepared the deed and had it with him. Ralston and 
his wife promptly consented to sign the deed. It is idle to claim 
that Turpin had any dominating influence over the complainant. 
The solicttude which counsel attribute to a fear that her reputation 
would be impaired by Turpin’s disclosures is hardly credible in the 
case of a woman of her antecedent experiences, and she would 
hardly value that temporary good fame in the small town of Stam- 
ford as equivalent to a block of city property in the heart of Macon. 
Besides, there is not a syllable of evidence that Turpin threatened 
— reveal to her past life, but from her own lips we learn he treated 
her with respect and kindness. A court of equity cannot indulge 
conjectures of this vague and intangible sort. It is equally un- 
justifiable to urge that Ralston did not know the value of the prop- 
erty, and whether it was of greater or less value than the Third- 
street property it is clear from all the evidence that the property 
conveyed by the deeds had been intended for Turpin’s children at 
the latest since 1874. 
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The transaction is said by the complainant to be unnatural, 
O71 first, because Ralston in the deeds omitted to reeall the fact 
that he had five living aunts and an abundant supply of 
cousins. It is even more unnatural, they say, because he did not 
wait to ascertain 1f there would be children by his wife, the com- 
plainant. It seems, however, that his aunts had theretofore made 
little impression upon his testamentary purposes, except Mrs. Smith, 
whose place in the will of ’74 was supplied by Ida Blanchard, other- 
wise Sallie Hardin, in the will of ’79. With regard to the other sug- 
gestion there seems to have been little novelty or change in the re- 
lations between the complainant and Ralston consequent upon the 
form of marriage had in January, 1880. © [tis very evident that this 
form, for several years past, had been regarded by both parties as 
superfluous. Ralston knew that no children would follow this un- 
holy union; nor is it unnatural that he should decline to bestow all 
of his property upon a wife whose character had degraded him and 
destroved every hope of reformation and every anticipation that he 
could regain that position in life to which, by birth and fortune, he 
was entitled. He provided amply for her comfort; but, in the opin- 
ion of the court, it would have been far more unnatural and 
572 shocking to the moral sense had he forgotten the friend of 
his childhood, his guardian, and his trusted friend and the 
children of that friend, to whose afféctionate memory he had com- 
mitted his tomb and for whom he had promised his mother to pro- 
vide, in order to bestow his magnificent patrimony upon a woman 
whom he had made his wife, but whom he had found a harlot in a 
brothel. 

That Turpin had influence with Ralsion is not to be disputed, but 
there is no evidence that the influence has been abused. That Ral- 
ston trusted him is unquestionable, but there is in the record before 
us no betrayal of that trust. If there is evidence of undue influence 
upon Ralston that influence was exerted by the complainant. Her 
influence with him was-imperious. After four years of illicit life 
with him she marries him. Had he desired the marriage it would 
have been solemnized at an earher day. She knew that to marry 
him was to ruin him. She knew from that moment he was a social 


leper. Sne knew that no decent man would take her husband to 


his home; that no pure woman would touch the hand that had 
been joined in wedlock with hers; and yet she married him, 
573 and no protest of friend or family could swerve her from her 
purpose. Her motive must have been sordid in the extreme. 
Had she been a pure woman, wno had surrendered her person to her 
lover and then sought wedlock as the means of redress for her wrong, 
this court would applaud and approve her motive; but when she met 
talston it was as a public prostitute, but she married him, and now 
she sets up In avoidance of the bounty to the children of his friend 
habits of intemperance which were encouraged and fostered in the 
orgies of the bawdy houses where he found her. 
Other arguments, some of them of great force (as, for instance, the 
fact that eight months after the execution of the first two deeds, 
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which the complainant attacks, she formally joined in the execution 
of the third deed, and thus is estopped), have been advanced for the 
defendants. The court, however, prefers to place its decision on the 
broad grounds— 

First. Not onlv does the complainant fail to show such weakness 
of mind on the part of Ralston as will invalidate the deeds, but the 
evidence demonstrates that at the time they were made he was 
abundantly capable to dispose of his property as he might think 

proper. 
ol4 Second. So far from indicating an abuse of influence or a 
betrayal of trust the evidence amply shows that this disposi- 
tion of the particular property had been the long settled and cher- 


ished purpose of Ralston’s life, and it must stand as he intended. 


The court directs that the prayers of the bill be refused and that 
the complainant pay all the costs arising in this court. 
EMORY SPEER, 
U.S. Judge. 
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| G. M. PETERS, 
TOOLS FOR ATTACHING SHEEBT-METAL MOLDINGS. 
No. 178 A464. Patented. June 6, 1876. 
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Indorsement on back. 
(Indorsement.) 
Exhibit “A.” 
Plat of the Cayuga « Tunnel Lodes, Nos. 5 & 6. 
Filed in the U.S. Land-office at Central] City, Colorado, . 
Keb. 15, 1873. 
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